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With this number begins the third year of our existence. 
We have striven hard to make the journal useful to the profes- 
sion and we trust we have left a record of good work behind us. 
The year that has just closed was for us one of trial and difficulty. 
Early in the year the senior editor, Mr. S. Ramasami Mudaliar, 
was taken away from us. The last words that he uttered through 
these pages, were those of protest against the ungenerous conduct 
of the local High Court towards us. His hopes of a more 
liberal treatment in the future have not been realized. With no 
other means of access to the judgments of the court than the 
copies supplied to the parties interested several months after they 
are pronounced, we have laboured to publish our reports before 
the official reporter. But rumours are in the air that copies of 
judgments will hereafter not he furnished to the parties until the 
Government reporter has had them. We had difficulty enough 
in procuring the copies from the hands of Vakils’ and Barristers’ 
clerks, but if the rumour be well-founded we consider our use- 
fulness as reporters at an end. We are not aware of having set 
down aught tn malice against our judges. We have no purpose 
to serve by stringing together erroneous decisions. And our 
readers, as we have said before, would not pay for them if we did 
co, Are our judges, then, afraid of a little light, the comments 
that their judgments may provoke? If they would take us into 
their confidence and tell us what judgments they do not want to 
be reported, we would gladly abide by their decision in this 
matter, 

We have a more painful revelation to make in respect of 
another matter in which we have been seriously disappointed. 
With the exception of about half a dozen articles every page of 


the journal is the work of one or other of the editors. Since the 


[2] numerical strength of the editorial staff was reduced to three 
(all of them engaged in the practice of the profession) the strain 
upon each has increased. We confess, we did not commence 
this undertaking with large anticipations of legal contributions, 
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We have worked for two years and we believe we have in some » 
measure earned the confidence of the profession. We were not 
prepared for the scant support we have received from the pens 
of able lawyers throughout the country.” Working amidst a ` 
multitude of difficulties we feel we may claim the sympathy of 
our readers to overlook our short comings. And if these words 
of truth we have spoken in all sincerity of heart will induce some 
of ow readers to co-operate with usin our efforts to make our- 
selves useful to the profession, we shall be able to carry on our 

: work with lighter hearts and stronger hands. 

7 | CONTINUING WRONGS. 

The question as to what are continuing wrongs possesses 
importance in determining whether a multiplicity . of actions lies 
in respect of the same act of wrong and from what date the 
period of limitation begins to run in respect of particular actions, 
S. 23 of the Indian Limitation Act says that “in the case of a 
continuing wrong independent of contract a fresh period of 
limitation begins to rûn at every moment of the time during 
which the wrong continues.” A fresh cause of action de die in 
diem arises during the period of the continuance of the wrong. 
Where the wrong-doer commits independent acts of wrong even 
though they are of the same nature and they give rise to fresh 
causes of action there is not a continuing wrong committed. Nor 
is it a frésh wrong merely because fresh damage accrues in con- 
sequence of the original wrongful act. Where after an action 
for assault and battery and satisfaction, a fresh action for certain 
effects of the battery supervening was instituted, Lord Holt C, 
ii said, “ every new dropping is a new nuisance, but here is not 
a new battery and in trespass the grievousness or consequence of 
the battery is not the ground of the action but the measure of 
the damages which the jury must be supposed to have con- 
-sidered :” Fetter v. Beal 1. Where however, damage is the gist 
_of the action as in Backhouse v. Bonomi 2, where the action was 
for the subsidence of the surface by the working of the mines 
` beneath, ‘the cause of [8] action arises on the date of the 
damage. Although the working of the mines to such an 
extent as to cause the subsidence is the causa causans, there 
is not a continuing wrong because of successive subsidences, 


1. (17965) Salk, 11, a. (1861) 9 H. L. 508. 
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Each subsidence arising from the excavation is a distinct 
wrong and it may also be argued as was done by Brett 
M. R, in Mitchell v. Darley Main Colliery Co., 1. “ The 
causa causans of the first subsidence is the excavation, 
the causa causans of the second, is, as a matter of fact, the 
excavation unremedied or the combination of the excavation and 
of its remaining unremedied.”’ | | 

What is the essence then of a continuing wrong: “If the 
act complained of ‘creates a continuing source of injury and is 
of such a nature as to render the doer of it responsible for tbe 
continuance, there, in cases in which damage is not of the essence 
of the action, as in trespass, a fresh cause of action arises de die 
in diem,” Clerk and Lindsell on Torts, p. 96. As Sidgwick 
says in his work on damages, Vol. III, S. $24, “ Where the 
wrongful act produces a state of affairs, every moment's 
continuance of which is a new tort, a fresh action for the 
continuance lies, in which recovery can be had for damages 
caused by the continuance of the tort to the date of the writ.” 
And we may add where the wrong consists in the omission of a 
legal duty, if the duty is to continue to do something, the 
omission constitutes a continuing wrong, during the time it lasts, 
as in Bai Sari v. Sankla Hirachand, 2 and Binda v. Kaunsilia, 3, 
which were cases of refusal of conjugal rights. Where the 
wrong consists in an act and not an omission, it must in order 
to constitute a continuing wrong not be fleeting or evanescent 
like a slander uttered, but such as to produce a change in the 
condition of things, which is a continual source of injury, and, 
for the continuance of which the doer is responsible. The rule 
has received considerable illustration in a number of English 
and Indian cases and some qualification in respect of wrongs to 
property. In Shadwell v. Hutchinson, 4, it was held to be no 
defence to an action for obstructing ancient lights that the 
plaintiff had already in a former action recovered against the 
defendant for the same obstruction. Hudson v. Nicholson, 5 
which was an action for damages for defendant fixing shores and 
timbers upon the plaintiffs close, to support his building, and 
keeping and continuing the same, Lord Abinger said, “ These 
[4] timbers were put into the soil of the plaintiff for the purpose 


1, (1884) 14 Q. B. D. 125. 2, (1892) I. L. R. 16 B. 714. 
_ 3. (1890) I. L. R. 13 A. 127. 4. (1831) 2 B. & Ad. 97, 
de 5. (1839) 5 M. & W. 487, 
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of supporting defendant’s house and they were continued there by * 
the defendant himself, rendering him substantially a trespasser. 

as much asif he had stuck a,pole in the land of the plaintiff.” In 

Rajrup Koer v. A bul Hossein, 1 which was followed bythe Bombay 
High Court in Punja Kuvarji v. Bai Kuvar 2, the Privy Council 

said with referenee to obstructions to a water course enjoyed by 

the plaintiff on defendant’s land, as an easement, ‘The obstruc- 

tions which interfered with the flow of water to the plaintiffs 

mehal were in the nature of continuing nuisances, as to which the 

cause of action was renewed de die in diem so’ long as the 

obstructions causing such interference were allowed to continue.” 

See also per Innes J. in Subramania Iyer v. Ramachandra 

Rau, 8, citing Battishill v. Reed 4, So also, where the trustees of a 
turnpike road built buttresses upon the land of the plaintiff to 

support the road and the plaintiff thereupon sued them in trespass 

for such erection and obtained satisfaction, it was held that 
after notice to defendants to remove the buttresses and a refusal to 

do so, the plaintiff might bring another action of trespass against 

them for keeping and continuing the. buttresses on the land, 

Holmes v. Wilson 5, Addison in his book on Torts, 4th edition, 

writes at p. 270 :—‘‘ If a man throws a heap of stones or builds 

a wall or plants posts or rails on his neighbour’s land and there 

leaves them, an action will lie against him for the trespass and 

the right to sue will continue from day to day till the incum- 

brance is removed.” In these cases whether the wrongful act 

was committed upon the plaintiff's or the defendant’s land, 

the defendant was responsible for the continuance of the state 

of things, for it was his duty to remove the obstruction. It 

must also be said that where the action is for seduction or 

recovery of a wife as in Binda v. Kaunsilia® or for procuring 

the plaintiff's apprentice to depart from his service as- in 

Hambleton v. Veere," a new state of affairs analogous to a 

change in the physical condition of things, is the continuing 

source of injury which is the ground of action. 


In the case of wrongs to property, the doer. has been held 
responsible for the continuance even though he might be guilty 





1. (1880) I. L. R. 6 O. 394 (P.C.) 2, (1881) I. L. R.6 B. 20. 
8. - (1877) I. L. R. 1 M. 3865. 4, (1856) 18 C. B. 696. 
5. (1839) 10 Ad. & E. 508. 6. (1890) I. L. R. 13 A. 127, 
7. (1750) 2 Saunder’s Rep., 169, s. c. 85 E, R. 916, = 
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of trespass is seeking to remove the wrongful obstruc- 
tion, In Thompson v. Gibson, 1 which ‘was an actionon the 
[5] case for continuing a nuisange to the plaintiff's market by a 
building erected by the defendant on ground belonging to the 
corporation, which excluded the public from a part of the space in 
which the market was lawfully held, Parke B. said, “ Is he who 
originally erects a wall by which ancient lights are obstructed to 
pay damages for the loss of the light for the first day only, or 
does he not continue liable so long as the consequences of his own 
wrongful act continue and bound to pay damages for the whole 
time? And if the then owner of the market might have main- 
tained an action against the defendant for the injury to his 
franchise for the whole period during which the defendant’s act 
continued to be injurious to him, his lessee must be in the same 
position as to subsequent injuries, for he has a right of action for 
every continued nuisance.” His lordship added, “ It was said the 
defendants could not now remove the nuisance themselves without 
being guilty of a trespass to the corporation, but that is a conse- 
quence of their own original wrong.” 


| But if the trespass consists not in the throwing of foreign 
substances or the fixing of foreign materials like a pole or 
buttress, but some injury to the plaintiffs land as the digging 
of a hole, then the responsibility for the continuance of the 
injury is supposed not to rest with the defendant and therefore 
a second action cannot be had against him in respect of the 
wrong. Clegg v. Dearden 2, and Whitehouse v. Fellowes 8, illus- 
trate the distinction forcibly. The first was an action on the case 
for breaking and entering a coal mine whilst in possession of S. 
and before the plaintiff was possessed of it and getting coal there- 
from and causing an aperture to be made therein, and the declara- 
tion alleged that, though the defendant after the plaintiff became 
possessed of the mine was requested to stop up the aperture, yet he 
had neglected to do so whereby water deluged and damaged the 
plaintiffs mine. Lord Dennam C.J. said, ‘‘ The cause of action is 
the not filling up the excavation made by the defendant on the 
plaintiff's side of the boundary and within their mine. It is 
not as in the case of- Holmes v. Wilson 4,a continuing of 
something wrongfully placed by the defendant upon the premises 


1. (1841) 7M. & W. 456. 2. (1848) 12 Q. B. 676. 
} 3- (1861) 30 L. J.. ©. P. 306. 4. (1889) 10 Ad.and E. 508. 
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of the plaintiff. Noris it a continuing of something placed upon 
the land of a third person to the nuisance of the plaintiff, as in 
the case of Thompson v. Gibson }. There isa legal obligation 
‘to discontinue a trespass or [6] remove a nuisance but no such 
obligation upon a trespasser to replace what he has pulled down 
or destroyed upon the land of another, though he is liable in an 
action of trespass to compensate in damages for the loss sustained. 
The defendant ‘having made an excavation and aperture in the 
plaintiff's land was liable to an action of trespass, but no cause of 
action arises from his omitting to re-enter the plaintiff's land to 
fill up the excavation. Such an omission .is neither a continu- 
ation of a trespass nor of a nuisance nor is it the breach of a legal 
duty.” In Whitehouse v. Fellowes, 2 which was a second action 
for trustees of a turnpike road negligently placing catchpits and 
gratings so as to let the rain water on the road overflow the 
plaintiffs land instead of running into the drain, Williams J. in 
allowing the action said, “It would have been monstrous to have 
presumed (in the former action) that the trustees meant to 
persevere in keeping the catchpits in that state and to have argued 
that the plaintiffs ought to recover damages calculated on the 
presumption that the trustees would continue the wrong.” The 
distinction between foreign substances being thrown and injury to 
the land itself is explained by Sidgwick, S. 92, “ Where a tort is 
caused bya trespass on (7. e, injury to) the plaintiffs land, since 
the defendant cannot remedy the wrong without another trespass, 
the injury is not continuing but inflicted once for all.” 


A further distinction has been maintained in respect of the 
throwing of foreign substances or the erection of a foreign struc- 
ture. Where the structure is of a permanent character the law has 
allowed only one action, as where the defendant wrongfully filled 
up the plaintiff's pond or threw up an embankment on the 
plaintiff's land, the entire damages must be recovered in one 
action ; see Sidgwick, S. 92. Again “ when a nuisance is of such 
character that its continuance is necessarily an injury, and when it 
is of a permanent character that will continue without change from 
any cause but human labour, the damage is original and may be 
at once fully compensated’and successive actions will not lie.” But 
the question whether a tort is oris not permanent is one of fact to 
be decided by the circumstances of each case, Sidgwick, S. 924. © 


1, (1841) 7M. and W. 456, 2, (1861) 30 L. J., 0. P. 805. e 6 
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Where the trespass amounts to a complete ouster, the wrong 
is not a continuing one and successive actions will not lie for 
[7] compensation. The conflict of cases referred to in the 
American text-bodk already mentioned is so great that it is 
impossible to deduce any general principles governing the distinc- 
tions drawn. The distinction between complete ouster and a 
partial invasion as by throwing a heap of stones, seems to have 
had its origin in the distinction between the forms of action, 
trespass not lying in the first case but only in the second. 
Forms of action being now abolished, it seems to us that there is 
no distinction in principle between complete ouster, and partial 
invasion whether of a temporary or permanent character, though 
it may be said that the plaintiff may be confined to one action, on 
the principle of interest rei publicae ut sit finis litium, where he 
can estimate the whole loss. Mr. Mayne in his work on Damages 
protests against multiplicity of actions in cases where the 
obstruction is on the plaintiffs own land as in the case of the 
pole or the heap of stones. He says, “ The fair rule in such a 
case would be to give the plaintiff such damages as would com- 
pensate him for the loss sustained up to the time of verdict and 
would pay him for putting the land in tts original state” ; see 
also Ramphal Rai v. Raghunundan Prasad 1. But upon the 
authorities already cited, it is clear that the wrong being a 
continuing one several actions are maintainable. 

We have not very much to add with regard to continuing 
wrongs of other kinds. False imprisonment, restitution of con- 
jugal rights and recovery of a wife, obstructing a water course, 
diverting a water course, injury by wrongful injunction &c., are 
referred to in Arts. 19, 34, 35, 37, 38, 39 and 42 of the Limita- 
tion Act. Some of these Articles, as in the case of false 
imprisonment and restitution of conjugal rights, fix starting 
points for limitation which are different from the date of the 
cause of action. If an imprisonment has been continued for six 
years in England, and an action is brought for compensation, it 
can only be recovered for that portion of the imprisonment which 
is within the statutory period. In Massey v. Johnson ? the 
court held that the magistrate was lable to answer in an action 
for such part of an imprisonment suffered under his warrant as 
was within six calendar months before the action commenced 


1. (1888) I. L. B.10A.498. 2. (1809) 12 East. 67 s.c. 104 E.R. 27. 
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against him. And Mr. Mayne says, Mayne on Damages, p. 415, 
“ For the same reason, viz., that a continuing trespass is a fresh 
ground of action every day, if part [8] of the time during which 
the trespass was continued is*beyond the period of limitation, 
damages can only be recovered’for the trespasses . within such 
- period,” Art, 39 of the Limitation Act with regard to trespass 


.to immovable property -takes the.date of the trespass asthe - 


starting point. As trespass continues so long as the unlawful 
entry lasts, a suit may be instituted within three years of the 
cesser of the trespass, Narasimma v. Ragupathi, 1. With regard 
to false imprisonment, however, unlike in the English law, the 
time runs only from the date of the termination of the imprison- 
ment, in an action for damages for the whole imprisonment. 
But these differences do not affect the rule that so long as the 
wrong continues there is a cause of action de die in diem. 

There are however some statutory exceptions to this 
principle. In the case of certain wrongs, if they are continued 
fora certain period a statutory right is conferred on the party 
committing the wrong and the cause of action is extinguished. 
Every dropping is a new nuisance, as was said by Lord. Holt, 
C.J. butif it has continued for twenty years without interruption 


andas of right, no action will afterwards lie for compensation. 


for the nuisance. The damming up of a water-course so as to 
flood the lands of the upper riparian proprietor or the obstruction 
. of an ancient light may be a continuing wrong liable to be com- 
pensated in damages, but continued for twenty years, it will 
create a right in the old wrong-doer to continue the act. And 
similarly, a right to maintenance which, infringed gives rise to a 
continuing cause of action, may be completely barred by the 
lapse of 12 years from the time the right was denied. There 
are however other cases in which no such right can be acquired 
by the wrong-doer by the lapse of any length of time. An action 
for recovery of a wife or for damages for false imprisonment or 
for damages for a nuisance caused by smoke can never become 
barred if the wrong is continuing. Considerations of public 
policy have in some instances induced the legislature to fix even in 
cases of some continuing wrongs, periods on the lapse of which the 
corresponding rights are extinguished. [Put such extinguishment 


1, (1888) I. O. R,6 M, 176. | P 
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of rights has nothing to do witb, the: determination of the 
question as to whether the wrongs themselves are continuing or 
not. Ve e 


— e—a 


[9] POSSESSORY TITLE AND SECTION 9 OF THE 
SPECIFIC RELIEF ACT. 


In our article on ‘ Possessory Title” published in the 
October part of this Journal, we have shown that asa matter of 
general law, a mere possessory right is sufficient for a person to 
succeed in ejectment as against a trespasser ąnd that in such 
cases it is not open to the defendant to defeat the plaintiff's case 
by setting up jus tertii. We shall now proceed to discuss the 
question whether S. 9 of the Specific Relief Act in any way 
affects this general rule relating to possessory right. 


The earliest enactment of the Indian legislature with regard 
to suits for the summary recovery of possession of immovable 
property from a wrong doer was S. 15 of the old Limitation Act 
XIV of 1859. This section was almost word for word the same 
as the present S. 9 of Act I of 1877. The Limitation Act IX of 
1871 which took the place of the Act of 1859 left unrepealed so 
much of S. 15 as did not relate to the limitation of possessory 
suits ‘and Art. 3 of Sch. II of the Act provided a limitation. of six 
months for such suits calculated from the date of dispossession, 
This unrepealed portion was itself repealed and re-enacted as 
S. 9 of Act I of 1877. The present Limitation Act XV of 1877 
also provides like its predecessor a limitation of six months for 
these suits. Thus S. 15 of the Act of 1859 continued in force 
from 1859 to 1877 and S. 9 of the Specific Relief Act came into 
force in 1877. As regards, however, the period of limitation for 
these summary possessory suits, it was determined by S. 15 itself 
from 1859 to 1871 and by Art. 3 of the Limitation Act'of 1871 
from 1871 to 1877. In 1877 the period was prescribed both 
under Art. 3 of Act XV of 1877 and under S.9 itself of the 
Specific Relief Act. Evidently one provision is enough and the 
provision for limitation in S. 9 was unnecessary. Hence S. 9 
was recently amended by Act XII of 1891 by the repeal of the 


swords “instituted within six months from the date of the dis- 


possession.” At present S. 9 stands thus, “If any person is 
2 





him may by suit recover possession thereof, notwithstanding any 
other title that may be set up in such suit.’ 

As regards the effect of S.9 upon the general law, there 
seems to exist considerable diversity of opinion, Some judges 
hold that [410] the effect of itis to render suits upon mere 
possessory title unsustainable after the lapse of six months and 
that the remedy under S. 9 is exhaustive. Others-maintain that 
the general law is left intact and that the special remedy under 
S. 9 1s only cumplative and that suits upon mere possessory title 
will lie even after six months, under Art. 142 of the Limitation 
Act XV of 1877 corresponding to Art. 143 of the Act of 1871 
and to clause 12 of S. 1 of Act XIV of 1859. » Again, the effect 
of S. 9 will be different according to our views as to the general 


‘im VOL. III. 
seit of immoveable property: other- 


wise than in jee course se OF law, he or any person claiming through ` 


law itself. It is however worthy of remark that even the adyoca- . 


tes of the narrower view consider that S: 9 affects the general 
law only in the case of suits brought after six months. Some 
hold that S. 110 of the Evidence Act is not abrogated by S, 9 
of the Specific Relief Act, while others consider that the pre- 
sumption of ownership provided in S, 110 ceases to arise in the 
case of suits instituted after six months. . 

Let us first understand the object and scheme of the section. 
` Under the general law, mere possession is a sufficient title agairst 
all the world but the rightful owner or other person having 
saperior title. If the real owner enters and forcibly takes posses- 


. sion, does he infringe any civil rights? Does he commit any - 


civil wrong? It must be admitted that the owner is not guilty 
of any civil injury. ‘Now according to the general law if the 
owner or other person having superior title forcibly takes posses- 
sion of the property, the person dispossessed cannot successfully 
maintain a suit in ejectment against him. The defendant is no 
doubt guilty of violence; but his superior title shields him 
against action notwithstanding his high-handedness though he 
may be criminally liable. for a breach of the peace. In England 
the statute of Richard I is construed strictly as rendering such 
acts only indictable and not as giving rise to any claim for 


damages; Beddall v. Maitland 1. See also Collett’s Law of 
as | 
1. (1881) 17 Ch. D. 174, 188, - 
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Torts, pages 135, 136° heat Aw on the other hand did 
not allow the rightful owner to take the law into his own hands 
but authorized the praetor to take þack the land. from the tres- 
passing owner and gestore it to the possessor. Mackenzie’s 
Roman law, page 364; Institutes 4015°6. This was certainly 
a very reasonable and wholesome provisjaxz al 





and has As re-enacted in me Specific Relief = 
of these sections has been the repression of high- cae eee on 
the part of rightful owners and to prevent them from taking the 


law into their own hands. | P2 ) [> 
By what means has the legislature tried to attath this object ? 


We have just now seen however violently one may take posses- 
sion of property, if he happens to possess superior title, the 
possession forcibly acquired cannot be disturbed. What is the 
cause of this undesirable state of things? It is the defendant’s 
right to plead his superior title. Now if the defendant dispossess 
or is temporarily deprived of his right to, plead his better title, 
the plaintiffcan undoubtedly succeed upon his unopposed posses- 
sory title; and the change of position brought about by force 
can be annulled and force will fail in accomplishing its 
object. S. 9 carries out this policy of discouraging violent 
dispossessions by placing the dispussessors. under the special 
disadvantage of not being able to plead their superior title in the ` 
case of suits brought under that section. It seems to me that 
the clause “notwithstanding any other title that may be set up 
in such suit’ which is the very pith of the section is lost sight 
of by some people when considering the effect of this special 
provision of law. It gives some special advantage to the plain- 
tiff and imposes a special disadvantage upon the defendant. 
The rights of the plaintiff under the general law are in no way 
affected; it is the right of the defendant that is temporarily 
affected. No doubt such a disabling provision is in derogation of 
the general law which allows every party to plead his own 
_ rights. But in the interests of the public peace and social order, 


t 
' 
` 
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it has been thought desirable‘and expedient to introduce it. 
This special disability will be imposed only if the suit is laid 
within six months but not otherwise. The whole of the reasoning 
in favor of the view now under discussion seems to be based 
upon an entire misconception of the object and scheme of the 
section and to proceed upon the assumption that the section 
is intended to restrict the rights of the plaintif. But the real 
object as shown above is to restrict the rights of the defendant. 
The way in which the legislature induces the people to assert 
their possessory rights by summary suits is not by threatening 
them with a penalty but by holding out to them certain special 
benefits, ; 

[12] We shall now cite a few cases in support of our view. | 
We shall begin with the excellent decision of Dwarakanath Mitter 
. J. in the case of Khajah Enaetoollah Chowdhry v. Kishen 
` Soondur Surmg.1. It deserves the most careful study. Referring 
to suits upon mere possessory title, the learned judge observes, 
“What is there in that section (S. 15 of Act XIV of 1859) i 
bar the claim of the special respondent ? It merely says that a 
person, who has been dispossessed otherwise than by due course 
of law, shall be entitled to recover, notwithstanding any other 
title that may be set up, provided’ the suit is brought within six 
‘months from the date of dispossession. But it does not say 
that a person illegally dispossessed shall not be entitled to 
recover, notwithstanding that the defendant has failed to prove 
any other title if the suit has not been brought within six 
months from the date of dispossession. The object of this 
section appears to have been to give a special remedy to the 
party illegally dispossessed by depriving the dispossessor of the 
privilege of proving a better title to the land in dispute............ 
Its object is to put an additional restraint upon illegal disposses- 
sion with’ a view to prevent the author of that dispossession 
from getting rid of the operation of that Act (Limitation) by his 
own unlawful conduct. If the suit is brought within the 
period prescribed by that section, even the rightful owner is 
precluded from showing his title. But what right has a mere 
wrong-doer to complain that the party wronged by him has not 
availed himself of the summary remedy laid down in S. 15? 


n 1. (1867) 8 W. R. 386. Pa 


Pa 
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The suit being brought after six months from the date of 
dispossession is a matter of no consequence if 12 years have not 
passed away from that date.” ° 


In Kalee Chundér Sein v. Adoo Shaikh 1, the same view 
was taken. It was however incorrectly held herein that as a 
matter of general law, possession in itself is no title but is only 
evidence of title. Again in Komapen Rurupu v. Chembata 
Ambu 2, the following observations were made, “The lower courts 
have wholly mtisapprehended the object and meaning of S, 15. 
It was intended, not to abridge any rights possessed by a plaintiff, 
but to give him the right, if dispossessed, otherwise than by 
course of law, to have his possession restored, without reference 
to the title on which he holds, and that which the dispossessor 
asserts...... It was intended to obviate the effect of the possible 
application of English law to such cases, That law as laid down 
[18] in Harvey v. Bridges 3, is that the freeholder, if entitled 
to eject the person in possession, may commit an indictable 
offence in doing so, and yet gain all the advantages of a legal 
possession and be perfectly secure against the action of the party 
assaulted.” The decision in Krishnarav Yashvant v. Vasudev 
Apafi Ghotikar 4, may next be noticed. The facts were.thesr, 
Plaintiff who held under a perpetual lease from the Inamdar of 
the village the lands in dispute, was forcibly dispossessed by the 
defendant. ‘He sued the latter in ejectment more than six 
months from the date of dispossession, The defendant set up a 
lease from the same Inamdar, but it was tound to have been 
granted without any authority. Both the leases were required 
to be registered under Act XX of 1866 but were not registered. 
It was held that although the plaintiff sued more than six 
months after the date of dispossession and did not resort to a 
possessory suit, (S.15 of the Act of 1859; S. 9 of Act I of 
1877), he was still entitled to rely on the possession previous to 
his dispossession as against the defendant who had no title in 
himself. The general law was considered to be unaffected by the 
provision for summary recovery and the plaintiffs rights under 
the general law were given effect to unfettered by the fact of his 
not having sought his remedy under the special provision. 





1. (1868) 9. W. R., 602, 2. (1865) 2 M. H. C. R. 818. 
t 3, (1895) 14 M. & W. 487. ` 4. (1884) I. L. R. 8 B. 871. 
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We now come to the latest decision on the point, the Full 
Bench ruling in Wali Ahmad Khan v. Ajudhia Kandu 1. The 
same view was held there. This was a suit ip ejectment brought 
against wrong-doers more than six months.from the date of the 
forcible dispossession complained of. The learned Chief Justice 
_ said, “It would be contrary to common sense to say that the 
man so ejected should be limited in his right to bring his suit 
by S. 9 of the Specific Relief Act. It would be depriving him of 
aright which is enjoyed by all the subjects of Her Majesty, a 
right of vindicating treir rights to property of which they have 
been wrongfully dispossessed.” This case is a curious illustra- 
tion of the diversity of views held both as to the general law 
relating to possessory title and as to the effect’ of S. 9 upon that 
law. Of the four judges that took part in the case, Justice Knox 
does not enter into these questions at all, merely observing that 
the case could be disposed cf solely upon the findings of fact. 
Justice Tyrrel merely expressed his concurrence with the Chief 
[14] Justice and Justice Straight. The judgments of the 
Chief Justice and Justice Straight and Mahmood J. represent the 
various sides of the question. The first two agree in holding 
that S. 9 does not affect the general law but only provides an ` 
additional remedy ; but they seern to take different views on the 
general law of possessory title itself. Chief Justice’s judgment 
seems to proceed upon the view that possession is in itself a 
title available against a defendant wrong-dcer; whereas, Justice 
Straight seems to hold.that it does not constitute a title in 
itself but is only evidence of title or ownership. Both Justice 
Straight and Justice Mahmood seem to agree in thinking that as 
a matter of general law possession as such is useless but is useful 
only as presumptive evidence of ownership; but they differ as to 
the effect of S. 9, Justice Straight holding that this presumption 
will arise even in the case of suits brought after the lapse of the 
period of six months and Justice Mahmood maintaining 
that the presumption ceases to arise in suits brought as 
aforesaid 

All the above decisions proceed upon the view that S. 9, 
does not compel a person with a mere possessory title to have 
his remedy under this section but only permits him to have his 
remedy thereunder if he so chooses. 

1, (1891) I. L. R. 18 A. 587. ay 
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. The retention of Art. 142 side by side with Art. 3 of the 
Limitation Act also affords a strong ground in favor of the view 
herein put forward. ° 


Whatever differences of opinion may exist as regards the 
relative scope of Articles 142 and 144 of the Act, it admits of little 
doubt that Art. 142 embraces suits based upon mere possessory 
title. The very wording of the Article seems to favor this view. 
All that is required is that the plaintiff should be in possession and 
while in possession should-be forcibly dispossessed. The words 
“when the plaintiff while in possession of the property has been 
dispossessed ” seem to have been very advisedly left without any 
qualification and appear to indicate the view that to entitle a per- 
son toa decree in ejectment, he need not necessarily show title but 
that mere previous possession alone may sometimes be enough. 
Indeed all the decisions just now noticed relate to suits in ejectment 
based upon mere previous possession and brought after six months 
from the date of dispossession and the courts treating those suits 
as falling under the general Article which prescribes a limitation 
[45] of 12 years, decreed in favor of the plaintiff. As observed by 
Dwarakanath Mitter, J. “It would fall within the express word- 
ing of clause 12 of S. 1 of Act XIV of 1859, it being a suit for 
the recovery of immovable property instituted within 12 years 
from the admitted cause of action.” If suits in ejectment based 
upon mere possessory title are not sustainable after six months, 
Art. 142 would be quite meaningless. Art. 3 provides for cases 
arising under a special provision’ of law, while Art. 142 contem- 
plates cases put forward under the general law. 


Let us now turn for amoment to possessory suits instituted 
within six months under the general law and not under the special 
S. 9. It has nowhere been held that this section affects the 
general law even in the case of suits laid within six months. 
Even the advocates of the narrower view do not appear to contend 
for such a position. Obviously, the argument based upon the 
special limitation of six months, cannot apply in the case of suits 
brought notin derogation of the special period but within that 
period. Thecase of Kawa Manji v. Khowaz Nussiol was a suit 
for possession against the defendants who forcibly dispossessed 
peut of the property in dispute. The suit was based upon mere 


ape, 


° 1. (1879) 5 ©. L. R. 278 at p. 284. 
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possessory title and the defendants proved no superior title in 
themselves; and it was laid under the general law within three’ 
months after the date of dispossession. Justice Morris whose 
opinion prevailed held that the suit fell uader the general Article 
prescribing 12 years’ limitation for such suits, and decreed for 
the plaintiff. The learned judge said, “ The special remedy pro- 
vided by S.9 of the Specific Relief Act does not in my opinion 
affect, or alter the general law onthe point.” In Muthooranath 
Muzoomdar v. Tarinee Churn Singh 1, the same view was taken. 
The suit was brought in June 1878, and the dispossession com- 
plained of was in the month of May 1878 (i.e.,) only two months 
before the date of suit. The suit was laid under the general law 
and decree was given for the plaintiff against the defendant who 
showed no superior title in himself. (See also page 380, 2 M. L. 
J.). It must be observed that both the decisions were given by 
the High Court on second appeal, a fact which establishes that 
the suit was laid under the general Art. 142. Such suits strictly 
come within the scope of S. 9; they are admittedly brought with- 
in the requisite.period ; still the parties are allowed to frame their 
[16] case under the general Article. Surely nothing could better 
establish the concurrent and optional character of the special 
remedy. - 

Now if suits upon mere possessory title are allowed under 
the general Art. 142 when brought within six months, they can- 
` not be disallowed under that Article after that period. It is 
unnecessary to notice in detail the various decisions that seem 
to maintain the opposite view. They are most of them referred 
to in the recent Calcutta case, Purmeshur Chowdhry v. Brijo 
Lall Chowdhry 2. They seem to proceed upon a misapprehension 
of the object and scheme of S. 9. Again they are based upon a 
thorough misunderstanding of the Privy Council ruling in Wise 
yv. Ameerunnisa Khatoon 8, The passage in their lordship’s 
judgment relied on as favoring the opposite contention is in these 
terms, “If the plaintiffs had wished to contend that the 
defendants had been wrongfully put into possession and 
that the plaintiffs were entitled to recover on the strength 
of their previous possession without entering into the ques- 
tion of title at all, they ought to have brought their action 


1. (1866) 8 W. R. 164. ; 2, (1890) I. L. R. 17 ©. 256. 
8. (1878). R. 71. A., 73. . 
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* within six months under S. 15 of Act XIV of 1859; but they did 
not do so. The original title vested- in the Government who 
made a grant'of it tọ the defendants. The ownership of the 
defendants was thus established. Plaintiffs had only the fact of 
their previous possession on their side. In this state of facts, the 
plaintiffs must necessarily fail. It is not suggested by their lord- 
ships that possession is no title at all and that it can be of no 
use at all in a possessory suit brought after six months. In a case 
in which neither party proved her title but in which the plaintiff 
proved her possession and dispossession more than 6 months be- 
fore the date of suit, plaintiff was allowed to succeed by that 
same tribunal. This was the recent case of Sundur v. Parbati 1, 
already noticed. See 2 M. L. J. 378. 

But it may be asked, if possessory title can sustain a suit in 
ejectment within 6 months both under S. 9 and under the gene- 
ral law, where is the use of having two provisions for one and 
the same class of suits? There isa very material distinction 
however, between the two classes of cases, that in the case of 
suits under Art. 3 which relates to suits under S. 9, the defendant 
is not permitted to rely even upon his own supérior title while in 
the [17] case of suits brought under the 12 years’ rule whether 
within, or after, the period of six months, the defendant has the 
right to rely upon and prove his own title. Secondly, as a 
consequence of the permissive character of the remedy under S. 
9, non-resort to this special provision does not extinguish the 
plaintiff's rights; see Stokes’ Anglo-Indian Codes, Vol. II, p. 
950: Mitra’s Limitation, pp. 275, 276. Lastly in the case of 
suits under S, 9, there is no right of appeal or of review but in 
the case of suits under the ordinary law, we have these rights. 
As the primary object of S.9isto discourage breachesof the 
peace, a' speedy disposal unfettered by the rights of appeal and 
review will best conduce to the attainment of that object; but 
as the object of suits under the general law is, primarily, the 
determination of the relative rights of the parties, any adjudica- 
tion: cannot be considered satisfactory which is not safe-guarded 
by the rights of appeal and review. 

A careful consideration of the language of S. 9 seems to show 
that there is contained in itself ample authority for the positions 
we take. The clause “ notwithstanding any other title that may 


— eo 
- 1. (1889) I. Ù. R. 12 A, 51. 
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be set up im such isuit” naturally demands our attention-first. It 
deprives the defendant of his right to rely upon his own superior 
_ title in answer to the plaintiff's claim. The word ‘other’ implics 
as shewn in our last Article that, a title is already, spoken of and 
that plaintiffs possession. in itself constitutes a. title in’. law, 
There ‘is ‘also another argument in favour of the wider application 
of ‘the: term ‘title.’ ‘That defendant cannot rely upon , his 
superior:title of..ownership is clear from the above clause. 
‘Does it prevent him from pleading even his superior possessory 
` title? We have shewn. as a matter of géneral law that if A who 
is in possession without title is forcibly dispossessed by B who 
comes’ in‘and continues in possession also without title, A is 
entitled to eject B and get himself: restored to his former 
possession ; because possession in itself constitutes a- title. 
Why should.A with his past possession be able to disturb the 
present possession of B,? It is because earlier or prior posses- 
sion lost by force is a better title than later or subsequent posses- 
sion. In the case just supposed if B shows that he was himself 
in possession ptior to A’s own possession and that he was forcibly 
deprived of the. same, B will undoubtedly succeed ; in ‘other words, 
the inferior possessory title of A cannot previl against the superior 
possessory title of Bthe defendant. As held in Asher v. Whitlock 1 
[18] priority of possession is sufficient title against a subsequent 
trespasser whose possession does not extend over the full period 
of limitation.. If the clause in question does not extend its — 
prohibition to, the defendant’ s own superior possessory title, for 
example, his own previous possession, the object of the section 
will be frustrated in a large class of cases and would be const- 
rued as authorising forcible .dispossession by persons having 
superior title of the possessory kind, and place them in a more 
advantageous position than those who have a better title. This 
would be creating a distinction which is as.unreasonable as it-is 
illogical... Hence the disability imposed on the defendant- by this 
clause must extend to his title of any kind whether of the posses- 
sory or of the proprietary kind. : 
We now pass to the first proviso to the section, “Nothing in in 
this section shall bar any person from suing to establish his title 
to such property and to recover possession thersof.” ‘The word. 
‘title’ in ti = must. have the’same meaning as the word 
(1865) Te B.1 Q. B. 1. i o 
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* ‘title’ in the expression ‘any other title’ which, 
means and includes not werely proprietary bı 
title.” We have also, established that the dete 
even upon his title of the possessory kind 
violence and in-answer to the plaintiff's case. 
preserves to. him this possessory title ? It 
quoted above.. It is that which enables him 
on the strength of his higher possessory title. 
framed upon the view that this section. is 
general law, and its very wording seems 
missive and cumulative character of the spec 
S. 9. The expression ‘any person’ seems to 
person who does not choose his remedy ther 
persons connected with a suit under st an 
The language is wide enough to include all px 

Theabove lines of argument suggest anotk 
‘Does the expression ‘any person’ also include 
successful plaintiff i ina suit under S. 9, soas 
to sue upon mere possessory title afterwads unc 
The permissive character of the section, tl 
imposed upon the defendant, the elasticity | 
‘any person’ and “‘title’.seem to point in f 
[19] A summary decision under S. 9. with 
review may afford a proper basis for prese 

.society but can „hardly be regarded as a- satis 
of the rights of the parties. It may be that 
derations like these, the proviso is so framed 
such suits. The summary decision may -be w 
involved may be of unlimited value; the { 
nothing more than a mere possessory title on 
defendant may be a wrong doer without any 
‘the ordinary way with the rights of appeal, 
even third appeal up to the Privy Council r 
lity terminate in favor of the plaintiff. Wou 
‘to deprive the plaintiff of his valuable remedie 
law because he had a chance given lim’ unde: 
Gision of law espécially when the object of thi 
‘the - dispossessed person-and not to restrict hi 
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JRNDASS v. RADHA CHURN KUR, 
IL L.R. 19C. 50, 


ewecution of decrees where part of the decree 
t :—The case-law on the question of the 
cecution of a decree, where part of it only is 
id the remainder becomes final, presents a 
t of view, although on the whole, the opinion 
rict grammatical construction otf the statu- 
ibject may be said to be gradually gaining 
ion is one of considerable importance both to 
dges. We shall therefore briefly refer to 
he Statutes of Limitation on the subject 
zme detail the decisions bearing on them. 
of Act XIV of 1859 enacted that “no 
ı shall issue from any court not established ` 
) enforce any judgment, decree, or order of 
some proceeding shall have been taken to 
ent, decree or order, or to keep the same: in 
years next preceding the application for such 
| be noticed that there waS no express rule 
2starting point of limitation in cases where 
irst court was appealed against, -until the 

And the question consequently arose ‘in 
sal was preferred, which should be regarded 
executed, whether it should be the otiginal 
ee in appeal. Where the appellate court 
of the first court, it was soon settled of 
sree of which execution should be sought was 
e court, and limitation should therefore be 
date of such decree, but there was more doubt 
vhere the original decree was confirmed or 
ypeal. It may be taken however to have been 
in these cases also, the appellate decree 
supersede the decree of the first court, and to 
decree in the case capable of execution. It 
do more than refer to some of the most 


p which these questions were discussed: - 
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Kistokinker Ghose ‘Roy v.` Burrodacaunt Singh Roy,! Ram 


‘Charan Bysak v. Lakhi Kant Bannik, ? Arunachellathudayan v. 


Veludayan, 3 Shaikh Fuzl Imam y. Doolun Singh, £. 

But although where a decree became the subject-matter of an 
appeal and was dealt with by the court of appeal, the decree 
of the latter court might be treated as the final and practically 
the only decree in the case whatever the result of the appeal 
might be, and limitation for the purposes of execution might be 
computed from that date, this could not be done when no appeal 
was preferred from a portion of the decree: It would be impossi- 


‘ble to say in such cases that the part of the decree which was 


not appealed against became in law the decree of the appellate 
court, because another part of it was the subject-matter of 
appeal and was superseded by the decree of the superior court. 
The necessary consequence of this was that in such cases the 
starting point of limitation was different with regard to the 
portion of the decree which became final without an appeal, 
and the part which in law became incorporated with, and 
superseded by, the appellate court’s decree, see Wise v. 
Rajnarain Ghuckerbutty, °. 

It was in this state of the law that the Limitation Act IX of 
1871 was passed, and we may well assume that the legis- 
lature was aware of this class of cases in enacting Art. 167 


[24] of Schedule II to that Act, with reference to execution. 


This article, so far as the matter in question is concerned, was 
substantially the same as Art. 179 of the second schedule to the 
present Limitation Act, the only difference being that Expla- 
nations 1 and 2 to the present section did not exist. It provides 
that the time when limitation begins to run in the case of an appli- 
cation for execution of a decree is, ‘‘(1) the date of the decree or 


‘order, or when there has been an appeal, (2) the date of the final 


decree or order of the appellate court.” Now to what cases, does 

the second clause apply ? The words are “when there has been 

an appeal.” It doesnot say that the appeal should relate to the 

whole decree, but merely that there should be an appeal. The 

legislature was aware that under Act XIV of 1859, which con- — 

tained no similar clause, where a part of the decree was appealed 
1. (1872) 10 B. L. R. 101 (PR. C.) 2, (1871) 7 B. L. R. 704 


8. (1869) 5 M. H. O. R. 217.. 4, (1866) 5 W. R. Mis C. 6, 
5. (1872) 10 B. L. R. 258: a 
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against aŭd -part became ‘final,‘the starting poiñt of limitation 

.was- different, for the execution of the-two parts respectively: It 
is highly.improbable that if.it did not'intẹnd to do away with 
this distinction, it would not have tised apt.words to indicate it 
in -the clause relating to execution of decrees where there is-an 
appeal, The natural and: grammatical meaning of thé words 
certainly is that, if-any part of the decree be.made the subject- 
‘matter of an -appeal, the, decree-holder may- wait to- take out 
execution until the proceedings in appeal come to a termination. 
-This -construction ‘is, also’ rendered: probable when we consider 
clause (4) and Explanation. 1 of the Article. - We shall set them 

out so far as is:necessary for the convenience of reference. Cl. 4, . 
‘(where. the application next. hereinafter mentioned. has been 
made), the date of applying in accordance with law to. the proper 
court for execution..:...... Explanation 1, where the .decree or 
order:has been passed severally in favor of more ‘persons than 
one, distinguishing portions of the. subject-matter as payable or 
deliverable to each, the application mentioned in Cl. 4:of-this 
number shall take effect in favor only of such of the-said persons 
or their representatives as it may be made by... But where the 
‘decree or order has been passed jointly in favor of more persons 
than one, such application, if made by any one or more of them, 
or by his or their representatives, shall take effect in favor of 
them all.” Then follows a similar rule where a decree.or order 
has been passed against more persons than one. ‘It is reasonable 
to suppose that ifa rule-.similar to what is embodied i in this 
explanation where an application for execution is made was 
[22] intended to apply also where there is an appeal from the 
decree, the legislature would not have omitted to say So. Conve- 
nience is also, we submit; greatly in favour of the construction 
herein submitted. Suppose for instance a plaintiff in a suit for 
partition who claims, say, § of the property, gets a decree for.4 
_only, and. that he appeals on the ‘ground that the whole of his 
claim ought to have been allowed, and no memorandum of 
. objections is presented by. the respondents under S. 561 of the 
“Code of Civil Procedure ; unless we hold that the appeal. puts 
“off the starting point of limitation, the plaintiff, would be obliged 
to execute - his-decree for } share- before. the appeal i is disposed 
of and if hé ' succeeds i in the appeal, ‘the partition, will have to be 
carried out again, a process: which must often bé attended with 
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great inconvenience. Or suppose two or-more plaintiffs sue for, 
say 100.Rs., and obtain a decree for Rs. 50, one of them appeals: 
against the disallowance of the remainder, and the appellate court 
in variance of the original judgment awards 70 Rs.; if the appeal 
does not prevent limitation from running, execution may be 
barred with regard to 50 Rs., but not with regard to the remaining 
20 Rs. a a 

The mode of reasoning generally adopted by those who place 
a restrictive interpretation on the section is this. There is 
apparently no reason why whena portion of the decree has. 
become final the decree-holder should not take out execution of 
that portion at once unless it is likely to be imperilled by the 
decree against the other portion, as may be the case where oné 
of several plaintiffs or defendants appeals against the whole decree 
on’a point common to them all, or where a respondent presents 
a memorandum of objections under S. 561, Civil Procedure Cade, 
against the portion of the decree unfavorable to him. Moreover, 
when the liability declared by the decree against the defendants 
or in favor of the plaintiffs is distinct and several, we ought to 
regard it in reality as a number of decrees though embodied in 
the same paper, With regard to the former argument, we have 
already tried to point out that the history of the legislation on 
the subject, the rules of interpretation, as well as convenience, all 
show that the argument does not ‘deserve much weight ; we havé 
besides to remember that, in construing a statute of limi- 
tation, courts should seek to advance the remedy and that a 
restrictive construction of the plain words of the statute is sel- 
dom’justifiable. The second argument is probably more specious; 
[23] but we think it is equally unsustainable. We submit that 
Explanation 1 to the Article shows that the legislature regards a 
decree against several persons granting distinct and specified reliefs 
against each as one decree. If we attempt to see whether a 
decree in a particular case may be regarded as a compound of a 
number of decrees or not, it will not be easy to say where we are’ 
to stop. Suppose instead of:a decree of the kind above referred 
to against several defendants, one against the same defendant on 
a number of distinct causes of action, as for instance, a decreé 
for, (1) recovery of a horse on a bailment, (2) asum of money 
oft a,loan; (3) possession of property unlawfully converted by-the 
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defendant. There is no reason why.this should:not be regarded 


as several decrees as much as one granting different reliéfs against - 


several defendants. Or, take again a simpler case, a suit for 
possession of land and mesne profits. Why should not this be 
regarded as two decrees? The attempt to determine whether a 
decree is one or several is likely therefore to lead to uncertainty 
and confusion. If, on the other hand, admitting that the decree 
is one under the section, we confine its operation to cases where 
the whole decree is imperilled by the appeal against a part, such 


an interpretation, as we have shown, is not warranted by anything . 


in the statute or any general principles of law or rules of 
interpretation; nor is it easy to determine when the whole of a 
decree is imperilled or what portion of it is imperilled by an 
appeal. Suppose one of the defendants appeals against a decree 
making the plaintiff and the other defendants respondents, can 
the other defendants object to the decree against them under S. 
561, Civil Procedure Code or not ? Or, suppose the suit has been 
dismissed against some of the defendants who are impleaded as 
parties to the appeal, can the plaintiff object under S. 561 to the 
decree dismissing the suit as against them, and ‘contend that if 
the decree be.reversed.as against the defendants, appealing, he 
is entitled to a decree against those in whose favor the suit has 
been dismissed? Niceand complicated questions of the powers 
of an appellate court are not, we think, intended by the legislature 
to. be dealt with by the execution court. 

We shall now briefly review the decisions on the question. It 
is unnecessary to consider the decisions prior to the Limitation 
Act of 1871, as, in Act XIV of 1859, there was no ‘provision 
similar to [24] clause 2 of Art. 179 of the present Act, and in 
consequence, in so far as the, decree of the first court was not 
superseded by that of the appellate court, limitation for execution 
had to be computed from the date ofthe’ original decree, and 
when any part of a decree was not appealed against, that part 
could not possibly be superseded by the decree on appeal. See 
Sreenath Mojoomdar v. Brojonath Mojoomdar 1. 

The first decision we have to notice is Hur Proshaud Roy v. 
Enayet Hossein 2? ; by Ainslie and Cunningham, JJ. The facts 


do not very clearly appear in the report, but we may gather that 
_ 1. (1870) 18 W. R. 809, . 2. (1878) 2 0. L. R. 471. e. > 


VOL. IIL THE MADRAS LAW JOURNAL. ) 25 


there was a decree against several defendants for possession of 
distinct properties, and that one of the defendants appealed with 
regard tothe part in his possession alone. The question was 
whether the appeal would put off the period of limitation for 
execution of the part not appealed against. T he learned judges 
held it would not. They said, “ execution of the -decree against 
them, (that is to say, the non-appealing defendants), could not 
have been stayed in consequence of Muzhur Hossein’s appeal, 
and no question between them and the decree-holder was depen- 
dent on the result of Muzhur’s appeal. It is obvious that, 
though the decree was drawn up in the form of a single order, 1t 
did in fact incorporate in that order separate decrees against 
Muzhur and the others, and that it did not relate to property in 
which the defendants had such a common interest and a common 
defence, that the appeal by any one imperilled the whole decree. 
The reason for suspending the operation of the law of limitation 
during the pendency of an appeal is, that it is manifestly 
undesirable to force an execution of a decree, while there exists 
any doubt as to the rights of the decree-holder against the 
appellant; but this reason does not apply to such a case as this, 
in which there had been a final determination of rights between 
the decree-holder and the present plaintiff, which could not be 
reopened by the separate appeal of Muzhur Hossein.” „The 
reasons for the decision therefore were, (1) the decree in the case 
must be really considered as a number of decrees, (2) the appeal 
by one'defendant did not imperil the decree against the others, 
(3) the reason for suspending the operation of the Limitation 
law did not exist in the particular case. We have already dwelt on 
the weight due to the first two propositions. With regard to the 
third, [25] we submit that it is very much an assumption, and 
that there is perhaps as much reason for suspending limitation 
_in cases where there is any doubt about the quantum or extent of 
the plaintiffs right, as where the doubt relates to the existence 
of any rights in him at all. Their lordships do not seem. further 
to have paid close attention to the words of the section. The 
decision in Gungamoyce Dassee v. Shib Sunker Bhuttacharjee 1, 
enunciates a view very different from that in Hur Proshaud Roy 
v. Enayet Hossein 2, The decree in the case was one for money. 





1," (1878) 3 C. L. R. 480. 2, (1878) 2 C. L. R. 47L. 
4 


r 


26 THE MADRAS LAW JOURNAL. ` VOLIL, 


It was no doubt a joint and several decree against the defend- 
ants in the case, but the defendant who appealed did not appeal 
against the whole decree so asto enable the appellate court.to 
deal with the decree against the other defendants, but Morris and 
Prinsep, JJ. held that notwithstanding this, limitation for execu- 
tion did not begin to run until the disposal of the appeal. After 


. observing that the decree was joint, as well as several, and it would 


not therefore be right to say, that there were different decrees 
against the several defendants, their lordships observed, “ But 
even if a doubt could exist on this point, the words of the Act 
are so wide and comprehensive: that the appellants are clearly 


‘entitled to the benefit of their natural import.” Quoting from 


a prior unreported decision, they continue, “There are no qualify- 
ing words as to by whom the appeal is to be made, or what 
the-nature of this appeal to be made should be; but.simply that 
when there has been an appeal, the time shall begin to run from 


- the date of the final decree or order of the appellate court. The 


court is not authorized to make the terms of the Limitation Act 
more: stringent than they actually are.” In Mullick Ahmed 
Zumma.v. Mahomed Syed 1, a plaintiff obtained a decree for pos-: 
session of immoveable property and costs against three defen- 
dants. One of the latter who alone claimed the right to posses- 
sion appealed against the whole decree. Pontifex and McDonell, 
JJ., held that inasmuch as the plaintiffs right to costs as against 
the’ non-appealing defendants was imperilled by the appeal 
against the whole decree, execution for costs could be taken out 
against them within 3 years from the date of the appeal decree, 
distinguishing Hur Pershad Roy v.- Enayet Hossein 2. 


In Raghunath Pershad v. Abdul Hye 8, a decree for money 
directed the payment of a certain amount by one [26] defendant, 
and of a further amount by himand another defendant and the- 


suit was dismissed as against two other defendants wno were - 


impleaded as sureties. The plaintiff appealed against the portion 
of the decree that concerned the sureties. Porter and Agnew: JJ 
held that this would not postpone limitation as against the prin- 
cipal debtors. The previous decisions are noticed by the learned 
judges, and Gungamoyce Dassee’s case is distinguished on the 


J. (1880) I. L. R. 6 O. 194. 2. (1878) 20.L RB. 471. | 
g. (1886) T. D. R. 14 ©. 26. W ° 
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ground that the decree in that case was a joint -and several one 
and not a several decree only as in the case before their lordships. 
We submit that the distinction eis by no means clear, for the 
decree that the Jearned.judges had to deal with was also in part 
a joint and several decree and the object of the appeal was to 
make the sureties also jointly responsible with the principal 
debtors. We cannot see how the observation that there were 
different decrees against the two principal debtors can be 
supported in jts entirety. The decision is rested also on 
the ground thatthe appeal did not imperil the decree against 
the principal debtors. Their lordships followed Wise v. Raf- 
narain Chuckerbutty 1, and other cases decided under Act 
XIV of 1859. But as we have already submitted these 
decisions are inapplicable to cases arising under the present 
statute, there being no provision in the former similar to 
clause 2 of the present section. Wise v. Rajnarain Chucker- 
butty 1 moreover was not a case where an appeal was presented 
against any portion of the decree, but an application against one 
of several joint judgment-debtors was held insufficient to keep the 
decree in force against the other judgment-debtors, a rule which 
has subsequently been embodied in Explanation 1 and has no 
necessary connection with the point in question. Nundun Lall 
v. Rat Joykishen 2, was very similar in its facts to Mullick Ahmed 
Zumma v. Mahomed Syed 3, and the conclusion arrived at was 
also the same, but Tottenham and Gordon, JJ. disapproved of 
the decisions restricting the words of the statute and approved of 
the principle laid down in Gungamoyee Dassee’s case, though 
unwilling to depart from the decisions that placed a restrictive 
interpretation without referring the matter to a Full Bench. 


In Imam Ali v. Dasaundhi Ram 4, a decree was passed 
for possession of certain property and damages; the decree for 
possession became final before that for damages. Stuart, C. J. 
and Oldfield J. held that the decree for possession [27] 
could be executed within three years after the whole decree, 
including the portion awarding damages, became final, and 
observed that there could be only one final decree within the 
meaning of the Limitation law. The narrower interpretation 


1. (1872) 10 B. L. R. 258. 2, (1889) I. L. R. 16 C. 598. 
8° (1880) I. L. R. 6 0. 194. 4, (1877) I. L, R, 1 A. 508, 


f 
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was upheld however, in Sangram Singh v. Bujharat Singh 1 and 


-apparéntly the wider interpretation in Basan Lal v. Najumun- 
nissa Bibi 2, but in both cases the judgment is very short and 


does ‘not call for any special remarks.+.In Nuwur-ul-Hasan v. 
Muhammad Hasan 3, the appeal by some of the defendants 
did.as a matter of fact imperil the decree against the non- 
appealing defendants, but Oldfield and Mahmood, JJ. who 
decided the case rested the case on a large ground. Old- 
filed, J. observed, “For my own part, I think the terms 
of Art. 179, Cl. (2), are so clear and distinct that they scarce- 
ly admit of any such distinction being drawn. Under that 
law, the period for the execution of a decree will begin to run,’ 


. where there has been an appeal, from the date of the final decree 


or order of the appellate court. It contains nothing as’ to 
whether the appeal should have been made by all the parties, or» 
by one, or’ how far the appellate court’s order may or may 
not: affect the’rights of the parties who have-not appealed. 
Itseems to me to give a plain and clear rule that in all cases 
when there has been an appeal, the date of the final decision of 
the appellate court shall be the date from which thetime for 
execution will begin to run.’ Mahmood, J. expresses himself 
to the same effect. In consequence of these dicta, the question 
was referréd to a Full Bench in the case of Mashiat-wn-nissa v.’ 
Rani 4.. The decree in the case was several, being for possession 
of distinct properties against the different defendants and the costs 
payable by each were also separately specified. Of the five 
judges constituting the’ Fall Bench, two, namely Mahmood and 
Brodhurst, JJ. adhered to the view enunciated in Nar-ul-Hasan 
v. Muhammad Hasan? that the statute postpones the starting 
point of limitation whenever an appeal is preferred against the 
original decree, no matter whether the appeal in against the 
whole decree, or the whole decree is imperilled by the appeal, : 
or not, but the majority were of the contrary opinion. Their 


‘reasons are very much the same as those we have already 


referred to. Edge, C. J., relies on explanation 1 as show- 
ing that the presentation of an appeal does not always suspend 
the running of limitation, but if this [28] inference be right, it is 


* os Z a 





æ = = 


1. (1881) I. L. R. 4 A. 36. - 2. (1883) I. L. R. 6 A. 14. 
8. (1886) I.D. R. 8 A, 573. 4. (1889)-I. L. R. 18 Al, 
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to say the least curious that the explanation should expressly 
refer to clause 4 only. 


In Madras there is, so far as we are awate, only one report- 
ed decision on the subject, Muthu v, Chellappa 1. The learned 
judges Muthusami Aiyarand Wilkinson, JJ. followed the deci- 
sion in Hur Proshaud Roy v. Enayet Hossein 2? and Raghunath 
Pershad v. Abdul Hye 3 and dissented from Nur-ul-Hasan v. 
Muhammad Hasan 4, The judgment however is very brief, and 
there is no reference to the language of the statute. 

In the case which is the subject of this note, the facts were 
very similar to the Madras case, but the conclusion arrived at is 
different. The difference however is not due to the interpretation 
adopted with regard to Art. 179, Cl. 2, but because their lordships 
considered that the unappealed portion of the decree was also 
imperilled, while the Madras High Court held it was not. The 
Calcutta High Court however repeat the protest made in Nundun 
Lall v. Rat Jaykishen 5, against restricting the natural and gram- 
matical meaning of the statute. They say, “it does appear to 
us that the plain meaning of Art. 179 might be followed with 
less if possible inconvenience and complexity, even though in 
some cases execution against a defendant, the decree against 
whom was practically secure, might have been operative against 
hima little more than three years after it was so practically 
secure,” 

Thus in Calcutta the restrictive interpretation of the section 
is strongly opposed by several judges though it has not yet been 
formally overruled, and in Allahabad it is upheld by a majority, 
while in Madras the only decision on the subject can hardly be 


‘said to be well-considered, and in Bombay there appears to be 


no reported case at all on the point. The natural and gramma- 
tical construction of the section is against” the view adopted by 
the majority of the Allahabad Court; their interpretation moreover 
ignores the previous history of the law on. the subject, it intro- 
duces considerable vagueness and complexity, is likely to lead to 
great inconvenience in practice and seers certainly not calcula- 
ted to advance justice. 


1. (1888) I. L. R. 12 M. 479. ' 2, (1878) 2 C. L. R. 471. 
3. (1886) I. L. R. 14 C. 26. 4. (1886) I. L. R. 8 A. 578. 
> 5. (1889) I, L. R. 16 O. 598, 
° ¢@ 
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NOTES OF INDIAN CASES. 


Bank of Bengal v. Vyabhoy Gangji, I. L. R. 16 B. 618. 
The distinction between a void agreement in the sense of one 
[29] unenforceable in a court of justice, ahd an agreement void 
because illegal or prohibited by law was applied+ by Sargent C.J. 
and Farran J. to an agreement which in those learned judges’ 
view fell within the purview of S. 257-A of the Civil Procedure 
Code. In consideration of a present payment of Rs. 4,000° and 
a promise to pay Rs. 4,000 more in instalments of. Rs. 250, in full 
discharge of a decree for three thousand and odd Rupees and 
costs and a debt of about Rs. 11,000, .a decree-holder agreed 
to postpone execution of the decree for the former amount so 
long as the instalments were regularly paid; in default, he was 
to be at liberty to execute the decree and to recover the other 
debt by suit. Default in the payment having occurred, the 
decree-holder sued for the recovery of the amount of three 
instalments. The defendant contended that the ' plaintiff was 
not entitled to sue as the agreement was contrary to the provi- 
sions of S. 257-A. Their lordships following the previous rul- 
ings of the Bombay Court in preference to the Calcutta decisions, 
held that the operation of S. 257-A is not confined to proceedings 
in execution and that an agreement contrary {o it is invalid in 
any proceeding whatsoever ; but they refused to accede to the 
contention that the suit was not maintainable in consequence 
of the provisions of the section. An agreement covered 
by the section is not illegal, but merely unenforceable, and 
as the detendant had in the particular case in reality enjoyed the 
benefit of the agreement, the creditor having actually postponed 
the execution of the decree, the suit was not opposed to the 
section. With all respect, we think this view is open to question. 
If the consideration onthe part of the decree-holder was executed 
at the date of the contract, weadmit it would not be objection- 
able, because S. 257-A prohibits only agreements to give time 
or agreements which provide for the payment of an amount- in 
excess of the decree and does not invalidate a transaction. by 
which time has been given or a larger amount has been paid. 
But in the case under notice, the consideration moving from the 
decree-holder was not executed at the time of the contract, and 
was strictly a promise to give time. No doubt, he subsequently 
carried out the promise but we submit that it is contraéry to 
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recognised principles to determine the validity of a contract in 
the lights of events that transpire subsequent to the contract. 


Tricumdass Mulji v. Khimji Wullabhdass, I. L. R. 16 B. 
626. Parsons, J. following the ruling of the majority in Subbayya 
v. Krishna 1, holds that in a suit under S. 539 of the Code of 
Civil Procedure, the court has power to remove a trustee hostilely. 
It will be remembered that Mr. Justice Muthusami Aiyar 
dissented from the [80] view of Mr. Justice Best and Mr. 
Justice Weir in the Madras case. The point we may note, has 
been referred for decision to the Full Bench here. 


Nanabhai Ganpatrao v. Janardhan Vasudeoji, I. L. R. 16 
B. 636. Notwithstanding the rule of survivorship, if a creditor 
attaches, during the lifetime of an undivided Hindu, his share in 
the joint family property, he is entitled to bring the property to 
sale for the satisfaction of his decree. This was decided so early 
as Sura} Bunsi Koer’s case *. The rule of survivorship is not in 
such cases set aside, for the property still descends to the survi- 
ving coparceners subject to the liability to be brought to sale in 
pursuance of the attachment. It is not easy to reconcile this with 
the decision of Farran J., in the case under notice, where the 
learned judge held that in such a case, the person entitled to be 
brought on the recordas the representative of the deceased 
judgment-debtor is the widow and not the surviving coparceners. 
His Lordship’s reason is that ‘it is as quasi separate property’ 
of the deceased coparcener that the creditor has a claim to it, 
We submit the real reason of the decree-holder’s right to proceed 
against the property is that the attachment during the lifetime of 
the deceased parcener gives the creditor a lien over the property, 
for his debt, and the rights of the remaining coparceners are there- 
fore subject to this lien. Neither the lien nor the reamaining 
interest in. the property belongs to the widow. She is in no way 
interested in freeing the property from the.attachment as the 
benefit of her doing so would be enjoyed, not by herself, but by 
her husband’s surviving coparceners. We think the proper re- 
presentatives of the debtor in such a case are the surviving mem- 
bers of the undivided family. 


Rajkumar Roy v. Gobind Chunder Roy, I. L. R. 19 C. 660. 
Land in the possession of the plaintiff is submerged under water. 
° de (1890) I. L. R, 14 M. 186=1 M. L. J. 95. 2. L. R. 6I. A. p. 88. 
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It is afterwards reclaimed and the defendant comes into and ° 
remains in possession for ten years. In „an action by the: 
plaintiff the Privy Council hold that the possession of the plaintiff 
must be deemed to have continued until the date of the defendant 
coming into possession, The question as to whether Art. 142 
or Art, 144 applies raises no difficulty in this case. It is rather 
unfortunate that the decisions of the Privy Council have not 
cleared up the difficulty felt in determining which of the Articles 
applies in certain cases. 

Prosunno Kumar Sanyal v. Kali Das Sanyal, I. L. R. 19 C. 
683. Weare glad to have the authority of the Privy Council in 
support of the proposition that where there is fraud in an 
execution sale alleged by the judgment-debtor against the decree- 
holder or vice versa, the question [84] must be determined 
under S. 244, Civil Procedure Code, although the purchaser may 
also be affected by the order. The question had been settled by 
the decisions of the Indian Courts. Where the fraud, however, is 
that of the purchaser, we conceive, that the matter is not one for 
determination under that section. Fraud followed by damage is 
a ground of action. But the language of S. 244 bars a separate 
suit where the question is between the parties to the suit. 


Poona Lall v. Kanhaya Lall Bhaia Gyawal, I. L. R. 19C. 
730. A Gayawal was in receipt of a considerable income from 
voluntary offerings by pilgrims. Being unable to pay decree 
debts, he was declared an insolvent. The Calcutta High Court 
says that though he has no assets ż.e., no saleable property, the, 
court is not bound to grant a discharge unless he satisfies it by 
payments out of his income that he desires to discharge his 
debts. S. 352 provides that the court shall examine the ‘insol- 
vent as to his then circumstances and his future means of pay- 
ment before declaring him an insolvent. And S.351 says that 
the court may discharge the insolvent if it is satisfied on the 
points specified in clauses (a) to (d) of that section. It seems 
therefore, when the man is able to pay out of the income from 
voluntary offerings but evinces no anxiety to do so, the court is 
free to refuse the discharge which it is competent to grant. 


Yakutunnissa Bibee v. Kishoree Mohun Roy, I. L. R. 19 C. 
747 “and Moti Sahu v. Chhatri Das, I. L. R. 19 C. 780. In the 
‘first case an appeal was presented upon a grossly insufficient 
stamp, and when afterwards the proper stamp was affixed by*order 


1 
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e of the court the time fixed for appeal had expired. The appeal 


was time-barred unless the first presentation was proper. The 
court held that the presentation was not proper. In the 2nd 
casea plaint insufficiently stamped was afterwards properly 
stamped by order of court and although the suit was beyond 
time atthe dateofthe payment of additional stamp duty, the 
first presentation having been in time, the High Court held the 
suit to be in time. Notwithstanding the difference that in the 
one case it was a memorandum of appeal and in the other a 
plaint, the question has to be determined upon the same general 
considerations. It may be that under the amending Act of 
1892, the decisions can be supported, for an insufficient stamp 
on the memorandum does not affect the validity of the presen- 
tation for purposes of limitation only if it was due to 
mistake. And as such a mistake could not be pleaded in the 
first acse where a half-a-rupee stamp was affixed instead of 
Rs 200 and odd, the appeal might he rightly held barred. 
But these cases were before the amending Act. Nor are there. 
facts to show that the -insufficient stamping was due to 
mistake or accident. The largeness or smallness of the 
[32] deficiency cannot affect the question, except as a piece of 
evidence, as to its being due to mistake or accident. If the pre- 
sence or absenceof mistake as tothe stamp, determines the 
validity or otherwise of the presentation, the law enacted by the 
amending Act would seem to be merely explanatory of the prior 
law. But, we conceive, that a fiscal enactment like the Court 
Fees Act ought not to receive this interpretation, so as to bar 
suits and appeals presented upon insufficiently stamped paper in 
many cases. Presentation in time is all that is necessary under 
the Limitation Act. And S. 54, Cl. (8), Civil Procedure Code, 
makes ample provision, with S. 28 of the Court Fees Act, for 
the protection of the revenue. S. 6 of the Court Fees Act 
which prohibits the receiving and filing of insufficiently stamped 
plaints or memoranda of appeal does not render the presentation 
invalid if it has been received. And although S. 28 of the Court 
Fees Act says that such plaints and memoranda of appeal shall 
not be ofany validity and thereby interdicts the court from 
acting apon them, it does not treat the presentation invalid for 
the purpose of the Limitation Act. In this view, it seems to 


uss that from whatever cause the insufficiency has arisen, and 
5 ; 
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whether or not it was known to the presenter, the memoranduin i 
of. appeal and the plaint in the above cases were-in time. 


Nur Ali Dubash v. Abdu] Ali, I.L R 19C. .765, An agree- 


ment in restraint of trade entered into by. the plaintiff was the 


consideration of the defendant agreeing to supply five ships to 
the plaintiff to acf as Ghat Serang to. And either party break- 
ing his agreement was liable to pay damages, Rs. 1,000, to 


‘the other. The defendant not supplying ships as agreed the 


plaintiff sued for the damages. The High Court held the suit 
not maintainable. The language of the learned judges does not 
seem to be quite accúrate in speaking of the agreement as illegal. 
The defendant’s agreement to supply ships is net in restraint 
of trade ‘and it is valid if supported by consideration. 
The ‘consideration being executory and void, the agree- 
ment to supply ships is also void as unsupported by conside- 
ration. If the promise to supply ships was in consideration of 
the: plaintiff having performed an agreement in restraint of trade, 
the promise would be enforceable. - S.24 of the Contract Act 
which speaks of illegal agreements seems to us to have no appli- 
cation to the case. 


_, Jagan Nath Das v. Birbhadra Das, I. L. R. 19 È. 776. In 
Balwant Rao Bishwant Chandra Chor v. Purun Mal Chaube 1, 
their lordships of the Privy Council held that a suit by a trustee 
out of possession for more than 12 years will not lie 
for recovery of trust property. We must also take it 
that a suit for the possession of the office of trustee will 
likewise become barred if the statutory period has elapsed, 
eyen when the trusteeship involves, the performance of 
[33] religious or other duties and not the mere possession of pro- 
perty. for a particular purpose. Art. 124 refers only to hereditary 
offices. A suit therefore for an office of shebait which is not 
hereditary may be held, as Prinsep and Bannerjee JJ. hold, to 
be governed by Art. 120. But as we have tried to show in our 
Critical Notes at 2 M. L. J. 301, it is difficult to see how a right 
to the shebaitship:can be acquired by adverse possession for six 
years. ` If we are right in this opinion the decision of the learned 
judges that the de facto shebait may sue to set aside a lease by the 
previous shebait appears questionable. 


1, L.R, 101, A, 90. ie Lf we 


f 
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Queen-Empress v. Mulua, I. L. R. 14--A. 502. There. are. 


some points of interest decided in this case. Edge,'C.J. and Blair J, 
hold that relevant evidence should nat be. excluded. merely because 
it discloses another offence not under trial. To hold the other 
, way would appear to be against common sense. The second 
point dealt with is that an approver whose pardon is withdrawn 
should not be tried at the same trial with the other accused, 
We quite agree with the propriety of the order directing a 
separate trial in.this case. Two witnesses had been examined 
before the pardon was withdrawn. The approver was not in the 
dock and could not cross-examine them. To use their evidence 
against him by putting him back in the dock after withdrawal 
of the pardon appears clearly unjust. And this must be the’ case 
when the approver himself is not the first witness and thie 
pardon immediately afterwards withdrawn. Nor could the 
pardon be ordinarily withdrawo after examining the approver 
alone, for there would be nothing to show that his evidence was 
false. But of course the judge may think that the approver is 
concealing something essential and the magisterial record might 
show the falsity of the evidence, as also the ‘demednour of the 
approver as a witness. But we hesitate to admit, as an abstract 
proposition that an approver can never, after pardon is with- 


drawn, be tried with the other accused at the same trial. ` Before ` 


Act X of 1872 it was held, The Queen v. Pitamber Dhobee! that 
the approver should not be tried together with ‘the other accused 
after withdrawal of pardon, for then the evidence given could 
not be used against him. But both under Act X of 1872 and 
Act X of 1882, the statement made by the- approver “ may be 
given in evidence against him when the pardon has: been 
withdrawn,’ S. 339. It seems therefore that the fact of his 
statement being capable of being used against him, does-not 
conflict with the propriety of .his being tried together with the 
other accused, although for reasons we have already referred to : 

namely the examination of witnesses before the approver is 
put apon trial, such a joint trial may be improper. In the case 
of In the matter of Joyaddee Poramunick 2. Field J, expressed 
the opinion, that the trial of the [84] approver with the other 
accused was improper. But it seems to us such a trial is not 


r Ss ss 
1. 14. W. R. 10. | 2. 7C.L.R. 66. 
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necessarily illegal for the whole evidence may be taken de novo 
and the section (339) does not prohibit it. 


Jhinka v. Baldev Sahai,°I. L. R. 14 A. 509. We fail to see 


any question of estoppel in this case. The plaintiff was the 


mortgagee of one of three biswas which belonged to A. The 
defendant became purchaser of two biswas in execution of 
decrees obtained against A by strangers, The plaintiff received 
the balance of the purchase-money after payment of the decree 
debts and now sued for the balance of the mortgage-money 
against the lands purchased by the defendant. The defendant 
was not induced to purchase the property on the representation 
of the plaintiff. And there was nothing in law to prevent the 
plaintiff getting himself paid out of the balance of sale proceeds 
to which A was entitled. We concede that the learned judges 
might well say that the plaintiffs conduct was sufficient evidence 
to show that the biswa he purchased was not included in the 
sale to defendant. 

Queen Empress v. Stanton, I.L. R. 14 A. 521. We quite 
agree with Knox, J. There is no provision requiring the prosecu- 
tion to examine at the sessions all the witnesses examined by 
the committing Magistrate. As the Crown with all its strength 
represents the prosecution, it has been considered that fairness 
to the prisoner required that all persons who are known to have 
witnessed the crime should be produced to give evidence. And 
the witnesses examined by the committing Magistrate are among 
them. But there is no reason why false evidence should be put 
forward if the prosecution sees reason to distrust the truth of 
the evidence about to be given. There is no bard and fast rule, 
in the matter and common sense should dictate the course in the 
circumstances of each case. 


NOTES OF ENGLISH CASES. 


Hatton v. Harris, 1892, A. C. 547. Where a judgment 
had been obtained by A upon a bond for 1000£ conditioned for 
payment of 500£ and interest, and upon a bill in equity being 
filed by. other judgment-creditors a decree was passed charging 
among others A’s judgment for 500£ with interest upon, the 
debtor’s lands: held that A was only entitled to thè penal 
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sum of 1000£ ‘and not to the sum of 500£ and the entire interest 
thereon (where that exceeded the sum of 1000£), to the pre- 
judice of subsequent incumbrancess out of the balance of sale 
proceeds of the debtor's lands after payment of prior charges. 
Held also that although a long time had elapsed since the date 
of the decree upon the [85] bill in equity and it did not contain 
a provision that the principal sum and interest due under A’s 
decree should not exceed the amount of the penalty on the 
bond, the error:might be rectified by the insertion of the words, 
as the rights of third parties had not intervened, based upon the 
existence of the decree and the ignorance of any circumstances 
which would tend to shew that it was erroneous. 


Wood v. Gray & Sons, 1892, A. C. 576. A wrokman having 
been injured through the fault cof his employers brought an 
action for damages but died during the pendency of the action. 
His mother who was appointed executrix raised a second action 
for solatium for her son’s death. Held that the second action 
would not lie under the Scotch law. Per Lord Watson: An 
action at the instance of relatives is incompetent, where an action 
in respect of the same injuria has been raised by the deceased 
during his own lifetime and is a depending litigation, although 
an action in their own right and not in a strictly representative 
capacity, against the parties whose negligence occasioned his 
death for the loss which they personally suffered by that 


event, would liein the absence of a prior action by the deceased 
himself. 


Read v. Bishop of Lincoln, 1892, A. C, 644. Where it is 
important to ascertain ancient facts of a public nature, the law 
permits historical works to be referred to as evidence thereof. 


The rule of finality applicable to decisions of the Privy 
Council in relation to rights of praperty is not equally binding 
as regards decisions which relate to ritual and ecclesiastical prac- 
tice and depend to some extent upon the accuracy of historical 
investigation, for there are not, in cases of this description, any 
rights to the possession of property which can be supposed to 
have arisen by the course of previous decisions and in proceed- 
ings which may come to assume a penal form, a tribunal, even 
of last resort ought to be slow to exclude any fresh light which 
may be brought to bear upon the subject. 
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Charles v. Shepherd, 1892, II Q. B, 622. Upon motion for 
judgment under order 27, R., 11, upon default in delivery’ of 
defence the court or a judge may pass final judgment, or order 
interlocutory judgment to be entered, and refer the whole matter 
to an official referee to assertain and report to the court tlie 
amount due to the peo Compare S. 113 of the Code of Civil 
Procedure. 

In re Fraser, Ex parte Central Bank of Londok, 1892, II 
Q. B. 633. Upon the hearing of a creditor’s petition for a 
receiving order against a judgment-debtor, the Court of Bank- 
ruptcy has power, at the instance of thé debtor himself to go 
behind the judgment and to enquire into the validity of the debt, 
even though the debtor has previously [86] applied in the action 
to set aside the judgment and his application has been refused 
and the refusal affirmed by the Court of appeal. 


A partnership having been dissolved by mutual consent and 
proper notices of the dissolution given, the mere fact that the 
retiring partner allows the continuing partner to carry on busi- 
ness in the old firm name is not such a holding out of the former 
as a partner as will render him liable for a debt of the firm 
contracted after the dissolution with a person who had not dealt 
with the old firm and who had no knowledge of the dissolution. 

Reddaway v. Bentham Hemp-Spinning Company, 1892, II Q. 
B. 639, Ifa trade mark has acquired a distinctive meaning in 
the trade connecting it with a particular person’s manufacture 
and another so advertises, or describes, or makes up his goods 
as to lead purchasers to believe, or to create a probability of 


their believing that they are buying the goods of the former when 


in fact they are buying the goods of the latter, (and this though 
there is no intention to deceive and no special damage proved), 
a Court of Equity will grant relief by way of injunction. 
Assicurazioni Generali v. 8S Bessie Morris Company, 1892, 
II Q. B. 652. When a shipowner has agreed by charter-party 
that his ship shall proceed to a port of discharge and there deliver _ 
the cargo unless prevented by the excepted perils and the ship 
was to put into a port of refuge for repairs, the shipowner is 
liable in damages for abandoning the voyage at that port with- 
out the consent of the charterers, unless the effect of the excepted 
perils proves to have been such as to make it either physically 
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impossible to complete the voyage, or so clearly unreasonable 
as to be impossible in a business point of view. 


English and Scottish Mercantile Investment Company v. 
Brunton 1892, II Q. B. 700. A company having issued deben- 
tures charged upon its present and future property mortgaged a 
debt due to it to the respondents, who were misled by the 
managing director of the company to believe that there was 
nothing in the debentures to affect their security, there being 
generally other forms’of debentures which do not possess a prior 
charge. The respondents gave notice to the debtor before the 
debenture-holders. Held that the respondents were not affected 
with constructive notice of the clause in the debentures restrain- 
ing a prior charge and that then the mortgage gave them a 
charge in priority to the debenture-holders. 


Where a party has notice of a deed which from the nature 
of it must affect the property or is told at the time that it does 


affect it, he is considered to have notice of the contents of that 


deed and of all other deeds to which it refers. But.where a 
party has notice of a deed which [87] does not necessarily, 
which may or may not, affect the property and is told that 
in fact it does not affect it but relates to some other 
property and the party acts fairly in the transaction and 
believes the representation to be true there is no decision 
which goes the length of saying that if he is misled, he is fixed 
with notice of the instrument. Cf. the definition of ‘ notice’ in S, 
3 of the Transfer of Property Act IV of 1882 and in S. 3 of the 
Trusts Act II of 1882. 


Per Bowen, L. J; Where a party has notice of a deed which 
from the nature of it must affect the property, he is considered 
to have notice of the deed; but when you pass from landed pro- 
perty to choses in action, it is at least well worthy of consideration 


whether the true expression ought not tobe ‘‘ where a party has 


notice of a deed which from the nature of it must affect the 
security or the title to theright. which he is claiming, he is 
considered to have notice of the’ deed.” 

Scott v. Brown Dering McNab & Co., Slaughter & May 
v. Brown Doring McNab & Co., 1892, II Q. B. 724. An 
agreement between two or more to’purchase shares in a com- 
pany, in order to induce persons who might thereafter purchase 


40 THE MADRAS LAW JOURNAL. VOL. III: 


shares in such company to believe, contrary to the fact, that 
there was a bona fide market for the shares and that the shares 
were at a real premium is an illegal transaction and may be made 
the subject of an indictment for conspiracy. No action can be 
obtained by a party tothe agreement to obtain revision of the 
contract for the purchase of such shares and to recover the pur- 
chase money which he had paid in respect of them. 

In the goods of Fuller, 1892, P. 377. The whole of the 
disposing portion of a will was written on the first side of a 
sheet of foolscap ; the second and third sides were blank, and the 
attestation clause with signatures of the testator and the wit- 
nesses were on the fourth side. Held that the will was duly 
executed. 

‘ Yn the goods of Russell: In the goods of Laird, 1892, P. 380. 
Trustees nominated by a testator ‘“‘to carry out this will” “and for - 
the due execution of this my will, ” held to be thereby constitu- 
ted executors according to the tenor and entitled to probate. 


Rogers v. Maddocks, 1892, III Ch, 346. The plaintiff a 
brewer engaged the defendant as a traveller among other things 
for procuring orders forand for selling malt liquors among a 
certain class called ‘“ wholesale purchasing agents” in a certain 
district. The defendant agreed that for 2 years after the 
determination of his employment he would not be concerned in 
selling amoung others malt liquors, “ within 100 miles of the 
General Post Office” in the district. The defendant after 
leaving plaintiffs employment, became traveller to rival brewers 
[38] within the prescribed limits. Ina suit for injunction brought 
by the plaintiff, held that it was a violation of the agreement for 
defendant to sell malt liquors even by retail, and that selling 
wholesale and selling retail were not two distinct businesses but 
only different modes of carrying one and the same business ; 
held further that the restraint on trade was not unreasonable and 
was valid in law. 

Hawksley v. Outram, 1892, III Ch. 359. Wherea member 
of a firm authorizes another member thereof to sell or concur in 
selling his share upon such terms, in such manner and upon 
conditions as the agent should think fit, and the agent in 
entering into a contract for sale agrees, inter alia, that both the 
principal and himself should not carry on a similar business 
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within 50 miles of A, held by the Court of Appeal, that (1) 
supposing the authority did not include,a power to agree such 
a stipulation, the vendee was at liberty to waive it and demand 
specific performance of the contract ; (2) that the agreement not 
to carry ona similar business was authorized, inasmuch as a 
going concern could not be sold to advantage without such a 
stipulation. 


Tullis v, Jacson, 1892, III Ch. 441. In this case it was 
held that it is competent for the parties to a building contract 
who refer their disputes for settlement by arbitration, to agree 
that the question of fraud onthe part of the arbitrator shall not 
be raised by either of them. Held that sucha stipulation if 
entered into without any fraud on the part of either party, is 
binding upon the parties and is not void as being opposed to 
public policy. 

Badische Anilin und Soda Fabrik v. Schott, Segner & Co., 
1892, III Ch. 447. Thisis acase of restraint upon trade, the 
restraint sought to be imposed being limited as to time, and_as 
to the range of articles with which it was concerned but unlimi- 
ted as to space. Chitty, J. held the stipulation reasonable and 
valid in law. 


Lamb v. Eyans, 1892, III Ch. 452. Ina trades directory, 
the publisher has no copyright in the advertisement, but the 
headings are the subject of copyright-agents employed by the 
publishers under an agreement that they should devote them- 
selves exclusively to obtaining advertisements for the publisher 
and to supply with the blocks and materials necessary for produc- 
ing the advertisement are not entitled to use the materials for 
the purposes of any publication other than the employer’s after 
the termination of their engagement. 


Walter v. Steinkopff, 1892, III Ch. 489. In this case it 
was held that the form of expression in which news is conveyed 
is itself subject of [89] copyright. Held also that a practice 
among Journalists to copy from one another, papers without 
permission is no defence to a copyright action. 


Evans v. Ware, 1892, III Ch. 502. An infant in considera- 
tion of being employed as a milk carrier agreed not to compete 


in buSiness within a radius of 5 miles for 2 years after leaving. 
6 
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He left shortly after attaining majority. The court holding as a 


matter of fact that the contract was for the benefit of the infant, 


granted an injunction to restrain breach of the agreement. 





MISCELLANEOUS. 


Bills and Notes.—Bona fide holder :—Defendant gave to M 
her signature on a blank paper to enable M to draw an order 
upon a bank for purposes of defendant’s business. M fraudulently 
wrote over the signature a promissory note to himself as payee. 
Plaintiff endorsed the note for M’s accommodation, and at matu- 
rity had to take it up. Plaintiff was ignorant of M’s fraud. Held, 
that plaintiff could enforce the note. Breckenridge v, Lewis 1. 

The court says that defendant gave to M apparent authority 
to use her signature as he did, and that ås she made the fraud pos- 
sible, the loss should fallon her rather than on an innocent third 
party. This decision follows the distinction taken in 1 , Daniell 
Negot. Instruments, §843 and §855, between the case where an 
agent is entrusted with his principal’s blank signature for a cer- 
tain purpose, in which case the principal is liable to innocent 
third persons if the agent abuses his trust, and the case where a 
party gives his signature without intent to have it used for busi- 
ness purposes, when he is not liable if a note is drawn above it. 


The real question in these cases should be whether the defend- - 


ant’s conduct has been negligent when measured by the standard 
of care of the ordinary business man. If he has been negligent, 
it is submitted [40] that he should be held, no matter whether 
he wrote his name for a business purpose or not.—Harvard Law 
Review. 

Real property—Accretions—Appropriation of an aerolite by 
finder :—An aerolite weighing sixty-six pounds, which fell from 
the heavens and was found three feet below the surface of plain- 
tiffs land, and dug up by a stranger, belongs to the owner of the 


land, as do other accretions and deposits. from natural causes., 
As it was never lost or abandoned, held that the rules as to fnd- - 


ers of lost goods did not apply. Goodard v. Winchell 2 --Har- 


vard Law Review. 
Real property—Condition. in restraint of marriage :—A 
testator devised his homestead to an unmarried daughter, “ for 


1, 94 Atl. Rep., 864 (Me). 2. 52N. W. Rep. 1124 (Iowa). ~~ 
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and during her naturai life, unless she should be married, in 


which case her life estate shall cease.” Held, that the daughter’s: 


right to the homestead given by the will ceased upon her marri- 
age. The intention of the testator, gathered from the whole 
instrument, was not to promote celibacy, but to give the daughter 
the homestead until, by her marriage, another home should be 
provided. Mann v. Jackson ~. 24 Atl. Rep. 886 (Me). 


The early English rule against devises of real estate with 
conditions subsequent, intended to operate in restraint of marriage, 
was borrowed by the English ecclesiastical courts from the Roman 
civil law. The courts of. equity, desiring to follow the plain 
intention of the testator, and yet unwilling to depart from the 
decision of the ecclesiastical courts were led into a multitude of 
confusing distinctions as to whether the bequest amounted to a 
condition or only to a limitation. No general principle of classi- 
fication can be “found in the hundreds of conflicting cases, and 
courts have of late attempted to fall back upon the reason and 
good sense of the question. Mann v. Jackson 1, will be welcomed 
as a step forward out of the difficulty. See 2 Redf. Wills, 290 
§20, and note; Id. 297; 2 Jarm. Wills, 569; Stackpole v. 
Beaumont 2, 3 Ves. 98 and the cases cited in Mann v. Jackson 1. 
Harvard Law Review. 


Trial by Jury:—With reference to the controversy now 
raging as to the success of trial by jury in this country it may be 
advisable to.draw the attention of the public to one or two points 
‘calculated to improve the system. We have always been of 
opinion that jury lists are not properly prepared and that the 
periodical revision is also careless. The division of the jury 
into.common and special jury is even more necessary in the 
Mofussil than in the Presidency Towns where it obtains, 
Such a division exists also in England. It is also worth 
considering whether some system of isolating the jury during 
the trial-of a case from the rest of the world is not advis- 
able. One more point worthy of attention is the intro- 
duction of a system of payment to jurors for their attendance. 
In England under the County Juries Act of 1825 special jurors 
may be paid under the orders of the judge a sum not exceeding 
one guinea a head for each case. A provision for payment to 
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common as well as special jarors introduced by S. 22 of 33 & 34. 


Vict. Ch. 77, was immediately afterwards repealed. Buta sys- 
tem of payment to special jurors still obtains in England. Why 
should jurors in this country be taken away from their work 
without any remuneration and made to pay their own travelling 
and other expenses ? Witnesses are paid batta and travelling 
expenses. Surely jurors may be paid as much. These points 
deserve to be considered before the jury system is condemned 
off-hand. 


m a 


[4] THE VALIDITY OF ADOPTION BY THE 
. WIDOW OF A PERSON NOT THE LAST 
OWNER OF THE PROPERTY. 


The Hindu law of adoption is evolved from:a very few 
texts of the Smritis,: and in consequence the solution of many 
a- practical problem largely depends on the judge’s ideas of what 
is right and proper, checked and regulated no doubt by the 
recognised principles of Hindu law relating to property, and to 
a- considerable -extent also by the rules of Hindu religion. As 
in the case of most other topics of Hindu law it is not easy to 
determine the exact measure of importance to be attached to 
the religious basis of adoption. It may be as so forcibly pointed 
out by Knog, J. in Beni Prasad v. Hardai Bibi, 1 that the 
original cause of adoption had nothing to do with the attainment 


' of happiness in another world and that the chief object was 


the ‘perpetuation of the family, but we think there can be no 
doubt that the fears of hell or put soon gained importance, and 
that as a matter of fact the chief motive that influences many 
a Hindu to make an adoption -is to have a person to make 
offerings to his manes after his death. “This craving,” (i.e. the 
‘craving for a son) say West and Buhler, at p. 872, “has sprung 
less-from a desire to satisfy the capacity for affection and pro- 
‘tection, though this has not been absent, than from a sense of the 
need of a son to save the Brahmin from end less discomfort in the 
-other world.’ At the same time, as adoption introduces a new heir 
into the family, the capacity to adopt depends in a large degree 


_on the right of. the adopter. to affect the devolution of property. 


The conditions of the. validity of an adoption by a. widow are 


1, ILL. RB 14 A. 67. 
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* determined by an adjustment of these different considerations. A 


woman as being under a state of constant tutelage has no power 
to make an adoption without her, husband’s consent, but as 
adpotion is avery meriterious act beneficial to her [42] husband's 


, soul, the absence of such consent may be supplied by the assent 


of her husband’s sapindas or other relations in the Madras 
Presidency. But the question, whose consent is required to 
validate an adoption, depends not on who is likely to be able to 
give the best advice in the matter, but who are the persons 
whose interests are liable to be affected by the aduption. In 


order to obviate the difficulty 8f procuring the assent of-a large. 


number of people who may have more or less interest in the 
property, the courts have made some attempts to limit the circle 
of those whose assent is required, but it can hardly be said that 
they have succeeded in laying down any definite or satisfactory 
rules on the subject. It has been definitely settled that when 
an adoption is made by a widow, such an adoption cannot devest 
the ‘estate of a person who has not derived it directly from the 
person to whom the adoption is made. This is not because the 
Hindu law is altogether opposed to the devesting of estates once 
vested, for this is permitted where the adoption is made to the 
previous owner, even where the adoption is made long after the 
vesting of the estate, but because it is not considered proper 
that, when a person has inherited an estate and become a fresh 
stock of descent, the rights of his heirs should be affected by an 
adoption not made to him but to somebody else. So far the 
rule is thoroughly intelligible and unobjectionable. But the 
courts have sometimes gone further and have declared invalid an 
adoption made to a person not the last owner. Where the 
adopted son cannot obtain at once the estate which once belonged 
to his adoptive father, the adoption itself is treated as invalid. 
In the well known case of Mussumat Bhoobun Moyee Debia v. 
Ram Kishore Acharji Chowdhry 1 the mother of the last male 
owner adopted a son after-the death of her Aurasa son Bhowanee 
leaving a widow. The:adopted -son sued for possession of .the 
estate, but the Privy Council held that as the defendant, . Bhow- 
anee’s widow, did not inherit the estate from the.-plaintiff’s 
adoptive father, the’ plaintiffs adoption could -not devest 





e l 1. (1863) 10 M. I. A. 279 


46 = THE MADRAS LAW JOURNAL. VOL. IIt. 


her estate. They observed also that the power under which j 


the plaintiffs adoption was made was not capable of being 
exercised after Bhowanee had married and left a widow. 
After the death of Bhowanee’s widow the adopted son got into 
possession of the estate and was sued by a distant relation, 
The High Court of Calcutta held that the Privy Council did not’ 
intend to hold that [43] the adoption was altogether invalid, but 
only that it could not devest the estate of a person who had 
already taken a vested: estate from Bhowanee, but the Privy: 
Council held that the decision went further and pronounced 
the adoption quite illegal. We are ‘not told clearly why it 
was illegal. Probably their lordships meant that Bhowanee’s 
widow was the proper person to make an adoption in the 


circumstances, and not her husband’s mother. No doubt,’ 


Bhowanee’s widow could adopt if she possessed the required 


consent of her husband, and if she made an adoption, her . 
_ mother-in- law could not afterwards adopt; but suppose _ she 


was unwilling, why should not the mother-in-law then make an 
adoption to her own husband? Adoption is an act recommended. 
in the religious interest of the family, and why should such an act 
be prevented by the mere fact of a deceased son leaving a widow 
who may not care to make an adoption: or who may not possess 
authority to adopt ? The father if he were alive could undoubtedly 
adopt, why sould not his wife be equally competent to do so with 
his consent ? The son may not devest the estate of one in. whom" 
the father’s property has already vested ; but why should that 
render the adoption null and void? There is no reason why the 
adopted son should not inherit an estate falling in subsequently, 
as if he was conceived and born only at the date of his adoption. 

We see nothing in the Hindu law to justify this close association 

of the validity of an adoption with the capacity of the son 

adopted to devest the estate. Adoption is partly a religious act 


and partly designed for the perpetuation of the lineage of the 


adopter. In either view its legality cannot depend on the pos- 
sibility of the son at once, or ever, obtaining the adoptive father’s 
property. The view enunciated by the Privy Council has been 
subsequently followed by itself in Thayammal v. Venkatrama 1 
and.by the High Courts of Bombay and- Calcutta in Keshav 
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Ramkrishna v, Govind Ganesh 1, Krishnarav Trimbak Hasabnis 
v. Shankarrav Vinayak Hasabnis 2, and Tarachurn Chatterji v. 
Sureshchunder Mukerji 3. We may, note that according to the 
Privy Council, if the nątural son died unmarried though a major, 
his mother may adopt; and this view was actually adopted in 
Vellanki Venkata Krishna Rao v. Venkata Rama Lakshmi 4. 
Suppose the son dies married, but his wife predeceases him ; can 
the mother adopt in sucha case? If-she can, the cause of the 
[44] exhaustion of the power is not merely the existence of some 
person lower in the line competent to adopt. There seems to be 


- little doubt that the ratio of.their lordship’s decision is that, 


where the estate of the adoptive father cannot immediately on 
the adoption descend to the adopted son, the adoption fails, 
but, as we have already said, there is nothing in the Hindu 
books to justify such a view. Messrs. West and Buhler in their 
learned Digest maintain that the view adopted by the Privy 
Council is sound, and that the reason of the illegality of the adop- 
tion has nothing to do with the incapacity to devest the estate. 
They say, “The sacra of a Hindu family are regarded as descend- 
ing regularly with its estate from father to son forever. The birth 
and the initiation of the son make him the joint or the sole 
depositary of this group of connected rights and obligations. He 
is bound to provide for his father’s sraddhas : he is entitled to the 
due performance of his own. The proper celebrant is a son be- 
gotten or adopted; but if the estate passes to a remoter heir the 
duty goes with it. The last holder,—though no ceremonies are 
so effectual as these performed by a son,—yet receives such a 
benefit as is possible from the actual successor to the property. 
Now by an adoption higher in the line this blessing is lost. The 
son adopted for instance by the mother of one deceased performs 
a father’s sraddhas for his ceremonial father, but not for his cere- 
monial brother. The latter is thus, according to Hindu sentiment, 
placed in a worse position than if there had been no adoption at all. 
If the deceased have left a widow, it is she alone who, as partner 
during his life of his sacra, and capable of continuing them after 
his death, can in accordance with theory adoptason. Thesonis 
her son as well as her husband’s. Even in his life both ought to 
concur in anadoption. The books say nothing of a husband, even 


1 I. L.R. 9B. 94. 2. I.L. R. 17B. 164. 
8. I L. R. 17C. 122. 4. L D.R. 1M. 174. 
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in his life, authorizing an adoption by any one but his wife, and 
Sir M. Westropp was fully warranted in stating that there is no 
authority for any one but theewidow to adopt a son to her husband 
after his death. She only could legally have joined in procuring 
the son by birth who is replaced by the adopted son, and the limita- 
tion of nature thus points her out as solely endowed with the 
faculty of adoption when her husband can no longer exercise it. 
There are thus strong reasons, though the Sastris seem in a few 
instances not tohave sufficiently advertad to them, why adoption by 
a [45] mother to her son should be disallowed, and why an adop- 
tion by her to her deceased husband should not be allowed to 
supersede the right of the deceased son’s widow. Thé reasons 
do not at all rest on a devesting of the junior widow’s estate, 
but the preservation of her estate is incident to her exclusive 
faculty of adoption. If the view here taken is correct, a mother 
succeeding to her son after the son’s investiture (upanayana) is 
not the more capable of adopting a son to him because she de- 
vests no estate but her own, but a case to the contrary is refer- 
red to below.” With all respect for the learned authors, we 
think this reasoning is entirely fallacious, We do not say the 
adoption devests a vested estate, but that the adopted son should 
be free to inherit all estates falling in subsequently to his adop- 
tion, whether belonging originally to his adoptive father or not. 
If the adopted son succeeds to the estate of his adoptive father’s 
brother why will he not perform the uncle’s sraddhas in the 
same way as any other heir would. No doubt he might not, if 
he at once devested the uncle’s estate and inherited as son to his 
adoptive father. Butif he is not allowed so to devest, and 
afterwards succeeds the uncle on failure of nearer issue to him, 
he certainly would perform his sraddhas like any other heir. 
The learned author's reasoning is deprived of all weight unless 
the validity of an adoption carries as a necessary incident with 
it a capacity to devest the estate already vested in somebody else. 
Again, supposing on account of the supposed impossibility of 
performing the sraddha of the last owner, the adopted son can- 
not inherit his estate, why should he not inherit other estates 
not belonging to his father, say for instance, the estate of his 
adoptive maternal grandfather, or of his adoptive uncle or other 
relation by adoption ? Why should the adoption be held to be 


à 
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altogether void? According to the view adopted by the Jearned 
authors it is not possible to justify the opinion of the Privy 
Council that, if the natural son dies unmarried, the mother may 
adopt. This is indeed admitted. They observe, that ‘if the 
son dies before investiture, an adoption by the mother would be 
valid, because till then the son cannot be said to share the 
spiritual heritage of, the family and the sacra may still be sup- 
posed to reside with the mother, But “if the son have reached 
this stage it does not appear that the sacra and the faculty of 
adoption revert to the mother”. We think [46] therefore that 
the attempt to justify the view of the Privy Council except on 
the principle already stated, that when the adoption cannot at 
once devest the estate of those who hold the property owned by 
the adoptive father, the adoption its: If is null and void, cannot 
be said to be a success. We cannot help regretting that the 
Privy Council have not yet been induced to reconsider the view 
enunciated in Puddo Kumaree Debec v. Juggut Kishore Achar- 
jee, 1. We can see little in the Hindu law writings to support 
it. And we are persuaded that it i- contrary to the social and 
religious basis of adoption. z% 


- CRITICAL NOTES. 


MUSAHEB ZAMAN KHAN v. INAYATULLAH, 
I, L. R. 14 A. 513. 

Mortgage—Implied covenant to pay:—Edge C. J. and Blair 
J. lay down the rule in this case that where there is nothing to 
shew a contrary intention of the parties every mortgage carries 
with it a personai liability to pay the money advanced. In sup- 
port of this position they rely upon the authority of Jessel M. R. 
in Sutton v. Sutton, ?. Speaking of mortgages generally in Eng- 
land, that distinguished judge said, “It has been decided that if 
there is no covenant and no accompanying bond, there is still 
the implied promise to pay ; and if there is a time fixed either by 
recital or otherwise for the repayment, ip many cases depending 
upon the construction of the instrument, the court will imply 
even a covenant to pay. See Hart v. The Eastern Union Rail- 
way Co., 3, That being so, every mortgage contains within itself, 
so to speak, a personal liability to repay the money advanced. ” 


4 
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It was usual in England as stated by Fisher, (see Fisher on 
Mortgages, p. 4), to insert in a mortgage a covenant to repay the . 
principal sum on the day fixed for payment by the proviso for 
reconveyance. If the mortgage contained nó covenant for re- 
payment, the fact of the advance being made at’ the request of 
the mortgagor, raised a contract by parol which was not merged 
in the mortgage as a security of a higher nature, and the 
mortgage being considered a. collateral security, an action 
of debt or of assumpsit lay. See Coote on Mortgages, p. 803. 
In the language of Lord Talbot in King v. King, 1, [47] 
cited by Coote, “ Every mortgage implies a loan, every loan 
a debt, and though there were no personal covenant or bond, 
the personal estate of the borrower must remain liable to pay off 
the mortgage.” And soin Yates v. Aston 2, it was held that 
the fact of a loan involved in it aliability to pay and subjected 
the borrower to an action of debt, and that the circumstance of 
a mortgage, a charge upon land, being given to secure it, did not l 
affect the right of the lender to sue the borrower for the-debt: 
But this rule of a primary obligation to pay with'a collateral 
security annexed to it which ordinarily lies at ‘the root of an 
English mortgage has been held inapplicable where a qualified 
covenant in the deed of mortgage gets rid of the implication of a 
personal covenant to repay, Mathew v. Blackmore 8 Even in 
England ina mortgage of public works or of the property of a 
corporation the implication of a covenant will not be made, 

In this country a covenant to pay has never been under- 
stood as an essential part of. a mortgage and in the absence of 


' express language creating a covenant, the courts have never been 


anxious to imply it. If there was no covenant, the debt became 
merged in the security. Although in England the mortgagee 
was as a general rule entitled to interest from the date of the 
deed even if the mortgage deed contained no provision for it (see 
Coote, p. 941) it has never been supposed that interest would be 
payable, in this country, under those circumstances, It may also 
be pointed out that in the case of a Welsh mortgage in England 
there was no right of action tor'the debt, (see F isher, p. 5.) 

Is there any reason to suppose that the Transfer of Property 
Act has adopted the rule _ of. English mortgages of a personal 


1. 3 P. W. 358, _ 2. 4Q.B. 182. 
l 3. 1H. & N. 762, z 
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* covenant to pay being implied-even in the absence of express 
provision in the deed of mortgage. The definition of mortgage 
in S. 58, although somewhat suggestive of the English theory of 
a personal debt and a collateral security by the words “ for the 
purpose of securing the payment of money advanced or to be 
advanced by way of logn, an existing or future debt,” cannot be 
regarded as favoring the view of the learned judges of the 
Allahabad Court. For, a mortgage may be the transfer of an 
interest in immoveable property for the purpose of securing the 
performance of an engagement which may give rise to a pecuniary 
liability, but which cannot form [48] the basis of an action for 
debt. Again if every mortgage implied a personal covenant to pay, 
there would not merely be no necessity for specifying it in the 
definition of simple mortgage and that of English mortgage but it 
would also be inappropriate to specify the covenant in the case 
of those mortgages only. The definition of English mortgage in 
clause (e) of S. 58 which includes a personal covenant to repay 
lays down the English rule in the case of such mortgages. The 
language of S. 67 is also inconsistent with there being an implied 
personal covenant to pay, for upon such a covenant the mort- 
gaged property may be sold bya usufructuary mortgagee or a 
mortgagee by conditional sale. But S. 67 expressly provides 
that nothing in the section shall be deemed to authorize a usufruc- 
tuary mortgagee as such, ora mortgagee by conditional sale as 
such, to institute a suit for sale. And it has been held, it seems 
to us rightly, that if there was no express covenant to pay there 
could: be no sale of ‘the mortgaged properties, (see ‘Chathu v. 
Kunjan 1, and Arumugam v. Sivagnana ?, while if there was 
such an express covenant, the mortgagee would be entitled to 
bring the property to sale, see Ramayya v. Guruva 3, We are also 
unable to understand how the learned judges get over the express 
language of S.°68 which states that the mortgagee has a right to 
sue for the mortgage-money ‘only when the mortgagor binds 
himself to repay the same or the mortgagee is deprived of his 
security, or the mortgagor fails to deliver possession to the mort- 
gagee if entitled to it or‘ to secure him in his possession. It 
-stands to reason that if there was a personal debt in the case 





.1. (1988) I. L. R. 19 M. 109. © 2. (1890) I. Ù. BR. 18 M. 921, 
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of every mortgage in this country, the legislature would not use 
the words that the mortgagee could sue for the mortgage-money 
only where the mortgagee bqund himself to pay it. The appro- 
priate language in clause (a) of-S. 68 would be ‘when’ there is 
an obligation to pay.” It seems to us that the decision of the 


. Allahabad Court is opposed to the whole current of authority in 


this country. 
NOTES OF INDIAN CASES: 

Imamuddin v. Liladhar, I. L. R. 14 A. 524. It is elementary 
law that some of several joint promisees cannot sue alone without 
joining the others. But if a suit is first instituted without join- 
ing them and they are barred by limitation at the time of joinder, 


- what becomes of the suit? S. 22 of the Limitation Act bars the 


suit so far as the added [49] plaintiffs are concerned. The | 
original plaintiffs cannot divide the contract and claim a decree 
for their shares. They must be held to be barred also. See Uma 
Sundari Das. v. Ramji Haldar 1, in addition to the cases cited 
by Edge C. J, and Tyrrell J. 


Jai Kishen v. Bhola Nath, I. L. R. 14 A. 529. We are glad 
to have the authority of Edge C. J. and Tyrreli J. for the opinion, 
we expressed, (see 2 M.L.J. 415), that the decision of Mahmood J. 
in Bandhu Bhagat v. Shah Muhammad Taqi 2, was erroneous. 
The reporter refers us to the Weekly Notes for this case instead 
of giving the reference in the Indian Law Reports. 


Fatima Bibi v. Abdul Majid, I. L. R. 14 A. 531. It gives us 
pleasure to find the strong common sense of the judges brushing 
aside the cobwebs of ingenuity calculated to defeat justice, 
Edge C. J. and Blair J. speak with no uncertain sound when 
they say, “It would almost appear as if in the courts at Jaunpur 
during’the period when this lady was trying to obtain her rights 
a powerful and obstructive defendant was able to defeat justice.’’ 
In a suit for immovable property and mesne profits, the question 
of the amount of profits was reserved for a later stage. The title 
to the property was litigated up to the Privy Council. The profits 
had to be determined by the District Court under orders of the 
High Court. It had no jurisdiction to transfer the case to the 


1, (1881) I. L. R. 7 C. 242, 3. (1892) I. L. R. l4 A. 350. a ’ 
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fle of any other judge. The inquiry as to the amount of profits 
having been reserved by a separate order and not by the decree, 
the Subordinate Judge to whom the case was transferred dis- 
missed the applications to enquire into the amount of the profits. 
On appeal, the learned judges of the High Court point out that 
the E hides was wrong in holding that the decree alone 
could direct inquiry into the amount of profits. We agree with 
the conclusion arrived at by the High Court that the Subordi- 
nate Judge should have held the order of transfer by the District 
Judge ultra vires and returned the case to the District Court. 
But the reasoning appears to us in part questionable. It may 
be as the learned judges point out that a claim for mesne profits 
and a claim for possession of immovable pro; erty are separable 
causes of action under Ss. 44 (a) and 45 of the Code of Civil 
Procedure and it may also be that the order reserving the inquiry 
as to the profits was in substance an order for a separate trial 
under S. 45. Such a separate trial could well be held by a court 
different from the one which determined the right to the possession 
of the property. But it does not seem to be necessary to regard 
the order as one under S. 45, for, an order for enquiry into the 
profits, under S. 212, would enable the enquiry to be made by 
the court which passed the decree or the court to which the 
enquiry was transferred. We [50] doubt the correctness of the 
remark that S. 244, Cl. (æ), which speaks of mesne profits as to 
which the decree has directed inquiry does not refer to the order 
for determination of the profits made under S. 212 of the Code 
and that it does not enable the court which passed the decree to 
make inquiry about the profits, where such enquiry hag been 
ordered by a separate order. Whether the order for inquiry into 
the profits is expressly contained in the decree or not, the court 
which has passed the preliminary decree would try the question 
of the amount of profits under S. 244. There would be no 
impediment to the determination of this question being trans- 
ferred to another court under the powers of transfer vested in the 
District Court and the High Court under S. 25, although there is 
no power to transfer under S. 223 which deals with the transfer 
of the execution. The determination of the profits is not the 
execution of the decree and what may be the executing court 
under +S. 223 would not necessarily have jurisdiction to make 
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the enquiry about the profits. The transfer therefore of that ° 


part of a case can only be regulated by S. 25. 
Zabada. Jan v. Muhammad Taiab, I. L. R. 15 A. 8. Where 
orders under certain sections of the Code.are declared appealable 


by S. 588, it must -be understood that a refusal of the ordér - 


which the court is empowered to- make under those sections, is 
as much appealable as the making’ of the order itself. In Ven- 
katasami v. Stridavamma 1, the Madras-High Court held that 
an-order refusing to appoint a receiver under S, 503 was appeal- 


` able- under S..588, Cl. (24). Similarly an. order refusing to set 


tr 


- 


‘ aside an injunction under S. 496 is appealable, for it is an order 


under S. 496 .which empowers the court to set ae vary or 
discharge an injunction... 

_- In the matter of petition of Sita Ram Kesho, i L. R. 15 A. 
14. S. 599 of Act XIV of 1882 was inserted through oversight 
by the legislature. Such mistakes shew the necessity for a 
specially paid draughtsman to be attached to each legislature in 
India. There is no doubt of the correctness of the view of the 
learned judges of the Allahabad Court that you cannot have 


„more than six months, except when you are under some recog- 


‘nized disability, for an application for leave to appeal to the 
Privy Council. See Lakshmanan v. Peryasami 2, 


- Queen Empress v. ‘Raghunath | Rai, L.L. R. 15 A. 22. ‘Where 
certain "persons forcibly remove cows from the possession of 


“another with the intention of preventing him from killing them, 
Tyrrel J. holds that they are not guilty of theft. “There must be 


the intention to steal, to constitute theft. The’ learned judge 
says that there was no [54] intention to cause wrongful gain. or 
wrongful loss. But if the wrongful loss was the natural conse- 
quence of the ‘removal, the prisoner must. be deemed to have 
intended the wrongful loss. If so, there was a dishonest removal 
and that would constitute theft. . | 

Queen Empress v. Bhure, I. L. R. 15 A. 27. It would be 
using a statement against the accused, if it is used to contradict a 
witness for the defence. S. 162 of the Code of Criminal Procedure 


-which requires ‘that a statement made to a Police officer under 


that section shall not-be used against the accused, prevents the 
using of such a statement for the pape: of contradiction. 


1. (1886) I. L. R. 10 M. 179. - (1887) E L. R. 10 Me 873, 
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Nimbaji Tulsiram v. Vadia Venkati, I. L.: R. 16 B. 683. 
Mr. Justice Farran applied the -doctrine of- marshalling in this 
case to the claims of several decree-holders against the same 
judgment-debtor. Tha learned judge held that when one of the 
` decree-holders. has two funds against which he is at liberty to 
proceed, and the’ other has only one fund, the former is bound to 
proceed against the fund not available for the latter’s decree be- 


fore he can be admitted to rateable distribution in the fund to - 


which both are. entitled. We are not aware that this principle 
has been applied previously to claims under S. 295 of the Civil 
Procedure Code, but there is no doubt we think the decision will 
be followed in future cases, as the learned judge observes, “Exe- 
_ cution proceedings such as these are essentially proceedings 
in which equitable principles of fairness and: equality should 
prevail.” 

Shri Vishvambhar Pandit v. Shri Vasudev Pandit, I. L. R. 
16 B. 708. S. 622 of the Civil Procedure Code is difficult enough 
to construe after the decision of the Privy Councilin Amir Has- 
san Khan-v. Sheo Buksh-Singh 1; and a desire on the part of 
the Indian Courts to put a sufficiently liberal interpretation on 
the section to enable theni- to correct serious miscarriage of justice 
without contravening the authority of the Privy Council has led 
to a series of absolutely irreconcilable rulings. But we think 
Sargent, C. J. and Birdwood J. are well within the words of the 
section and the principle of the Privy Council decision in holding 
that where a statute authorises a court in certain cases to do an 
act and the court by misconceiving the statute which gives it 
jurisdiction, exercises the jurisdiction in a case not really con- 
templated by the legislature, there is a wrong exercise of juris- 
diction which the High Court has power to correct under its 
powers of revision. Such a case is: different from one where the 
court in a matter within its jurisdiction and in disposing of the 
matter on its merits, fails to exercise it properly by an error of 
law. But we think the learned judges are hardly correct in saying 
that the case is one of exercise of the [52] court’s jurisdiction 
illegally. It is really a case of its acting without jurisdiction. 
After the Privy Council ruling in Amir Hassan Khan v. Sheo 
Baksh Singh 1, we think the illegal exercise of jurisdiction must 

e % 1. (1884) L. R. 11 I, A. 287... 
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be limited to mean an obviously ‘perverse use of jurisdiction or ° 
authority which could not be justified even on the- premises as- 


_sumeéd or found by the Judsg, as laid down in coe Babaji v. 


Vithai Narayan Jorbi 1. ` a 

Lakshman v. Moru, I. L. R. 16 B. 722. Mr. Júst Telang. ` 
refused’ in this case to extend the ruling in Joggobundhu Mitter 
v. Purnanund Gossami 2, to cases where actual possession of the 
property decreed is capable of being given without any necessity: 
for resorting to the provisions of S. 264. Except in cases falling 
within the purview of S. 264, mere delivery of symbolical posses- 
sion will not prevent the possession of the actual occupant from; ` 
continuing to be adverse. In the case in question, the party in 
actual possession was the judgment-debtor’s son and it does not 
appear that he was in ‘possession under his father. We believe 
the same rule will apply even where the judgment- -debtor himself, 
is in actual possession, at the time of symbolical delivery, notwith- 
standing the decision of the Allahabad oe Court in Sarsuti v. 
Kunj Behari Lal 3. 

Motilal Bechardass v. Ghellabhai Hariram, I. L. R. 17 B. 6, 
It is unfortunate that the Procedure C vde contains no rules deter- 
mining who shall be joined as parties to a suit, S. 26 merely lays; 
down a permissive rule to remedy the injustice often arising 
from a wrong selection of parties. But it cannot be doubted; 
that all the High Courts have acted on the principle that where 
a right to any remedy exists in a number of persons jointly, all of 
them must sue as plaintiffs, andif any of them be unwilling 
to join, they must be joined as defendants. It is perfectly clear. ` 


and is in fact admitted by all the High Courts that when a, 


partner dies, the right to the debts due to the partnership: vests 
in the surviving partners and the representatives of the deceased, 
partner jointly. But the High Courts do not agree to enforce. 
the usual rule of procedure in suits to recover such debts. 
The Allahabad High Court holds, that the survivors of the 


deceased partner need not be joined in such a suit, Gobind 


Prasad v. Chandar Sekhar, and its decision is based on 
the English rule on the subject. The Calcutta Court on the 
other hand sees no reason for departing from the usual rule 


1. (1887). 1.4. R, 11 B. 486. 2. (1889) I. L. R. 16 G. 530. 
3. (1883) I.L R.5 A. 845, 4, . (1887) I. L. R. 9 A. 486. ° 
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‘in the case of joint claims, Ram Naran v. Ram Chunder, 1 
The Bombay High Court in the case under notice while 
agreeing that the Calcutta view is the more correct, considers 
that the case of partners being anomalous in England [88] 

and the legislature not having enacted any specific rule on the 
subject the practice of the Small Cause Court of Bombay of not 
joining the representative, need not be changed. This seems to 
us an unsatisfactory position. Apparently their lordships are 
willing to allow each court to retain its own practice because the 
law in England is anomalous. We submit there is no reason for 
making the case of partners an exception to the ordinary pro- 
cedure. The Allahabad Court observes in the case already refer- 
red to that there may be difficulty in finding out the represent- 
ative of the deceased partner and that the debt may be barred 
before he is sought out. But this difficulty is common to all cases 
of joint creditors. We find difficulty in justifying the court in 
treating the case of partnerships as exceptional. 

Mukund Harshet v. Haridas Khemji, I. L. R. 17 B. 23, An 
agreement not to execute a decree cannot be set up in bar to an 
application for execution, because the validity and obligatoriness 
of the decree are concluded by the fact of the decree itself and 
any defence of the sort should properly be pleaded in the suit 
prior tothe decree, Chenvirappa v. Puttappa 2. And if the 
agreement is subsequent to the decree, its validity itself is subject 
to the conditions referred to in Ss. 257 and 258, C. P, C. But 
such an agreement is not necessarily invalid for all purposes. 
If it is in furtherance of any unlawful object, or contrary 
to public policy, it will of course be void. But where there is no 
such objection, the Bombay Court holds in the case under notice 
that it is enforceable by means of a suit, following Nubo Kishen 
Mookerjee v. Debnath Roy Chowdhry 3. The question is not‘one 
relating to execution, because it does not relate to the scope of 
the decree or to its satisfaction. 

Ramakrishna Moreshwar v. Ramabai, I. L. R.17 B. 29. 
Suppose there isan error of non-joinder, some of those who 
ought to have joined as plaintiffs in a suit not having done so, 
but they afterwards apply to be joined as plaintiffs before the 
suit is barred by limitation, but the court makes the order only 
se a a a | 


1, (1890) I. L. R. 18 C. 86. 2, (2887) I L. R, 11 B. at p. 729, 
> 8. 22 W.R 
8 


Ita, 
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after the period of limitation has expired. Would the suit > be* 
barred? .S.,22 of the Limitation Act lays down that in such 
cases the suit, in so far as the new plaintiff is concerned shall be 
deemed to have been instituted when he,is made a, party. If 
this be literally construed, the suit would of course be barred, 
and it seems to be rather a hard case, especially when there has 
been. great delay on the part of the court in making .the order. » 
Sargant and Birdwood JJ. therefore hold that the new plain- 
tiff should be taken to have been made a party when the applica- 
tion was made by him to be made one. The decision no doubt . 
furthers justice, but does it carry out the intention of [54] the legis- 
lature ? If any inference may be drawn from the analogous case 
of the addition of new defendants, it does not seem to do so, for 
from S. 32, C. P. C., and S. 22 of the Limitation Act it would 
appear that limitation would run in favor of such new defendants 
until the service of summons on them or at least until the date 
of their being actually made parties. 

Gowri v. Yigneshvar, I. L. R. 17 B. 49. The Bombay High 
Court (Jardine and Telang, JJ.) dissent from the view of the Cal- 


cutta High Court in Gour Kishore Chowdhry v. Mahomed Kas- 


sim Chowdhry, 1 and hold that although no relief may be granted 
against one of several defendants in a suit, and he may therefore 
be said not to be a party.to the decree, still any question between 
him and the decree-holder falls within the purview of S. 244, C. 
P. C., which enacts that all questions ofacertain nature between 
parties to the suit should be decided in execution proceedings. 
Aghore Nath Mukhopadhya v. Grish Chunder Mukhopadhya, 
I. L. R., 20 C. 18. ‘The decision in this case „depends on a 
question of fact.. If a person who was the manager of a Hindu 
family borrowed mioney as such manager, he would be entitled 
tæ sue for contribution, within the time limited, after he was’ 
made to repay.' The court however’held, in this case, that the - 
loan was not borrowed as a manager, although the borrower was 
the manager.and he applied the loan for family purposes. 
Thakoor Dyal Singh v. Sarju Pershad Misser, I. L. R. 20 
Ci 22. Thére'is no doubt that if a judgment-debtor agrees to 
pay an enhanced rate of interest in execution in consideration of 
the decree-holder giving time, the amount may be recovered in 
execution.. The court being one of competent jurisdiction the. 


1. 10 W. R. 191. i a 
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agreement of the parties brings the case within the principle of 
the decision in Sadasiva Pillai v. Rumalinga Pillai 1. But 
the question suggests itself whether’the enhanced rate of interest 
can be recovered in exécution under S. 257-A, if there was no 
agreement that it should be leviable in execution. The Allahabad 
High Court holds that it can be, Sita Ram v. Dasrath Das, 2. 


Ram Doyal Banerjee v. Ram Hari Pal, I. L. R. 20 C. 32. 
An instalment bond having been executed by the judgment- 
debtor to the decree-holder for the amount of the judgment: 
debt but not certified to the court, it was held that it could not 
operate to prevent execution of the decree, asit stoed. The 
conclusion was undoubtedly right. But the question’ has not 
been considered: whether this amounted to an agreement 
[55] to give time for consideration, or to an adjustmént of the 
decree. The High Court treats it as an adjustment of the 
decree. It it was an agreement to give time it was without the 
sanction of the court, as no such sanction had been given. There 
was not a mere promise to recover the decree’ amount in instal- 
ments in execution, even which would not bind the decree-holder 
without the order of the court.’ But as there was a new contract 
in which the decree was intended to be merged, ‘although that 
could be sued on independently, it could not, unless certified - to 
the court, defeat the execution. 

Muddun Mohun Sircar v. Kali Churn Dey, I.L.R. 20 C. 37. 
A person must have some interest in the estate of a deseased, to 
apply for revocation of probate. The bare possibility of interest 
has been held sufficient. A simple creditor of the heir ab intestato 
has no such interest. But if he has attached the property’ in 
execution of a decree against the heir or next of kin, he has such 
interest. Also if he has a mortgage of the property of thé testa- 
tor or has purchased part of it from the heir Petheram, C. J. and 
Ghose, J. hold, and it appears to us rightly, that, a person who 
has agreed to purchase a portion of the estate of the testator 
from the heir or the next of kin has a sufficient interest to entitle 
him to oppose the grant of probate. 

Gnanambal v. Parvathi, I. L, R. 15 M. 477. The owner of 
certain propetry that is attached puts ina claim under S. 278 
and his claim is allowed ; and the judgment-debtor does not sue 





1. (1875) 15 B. L. R., 388. 2. (1888) I. L. R. 5 A. 492 
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within a year toestablish his right to the property. In such 
cases, the judgment-debtor cannot assert his right as against the 
claimant afterwards and the*rulé has been held to apply whether 
in the subsequent proceedings the unsuctessful party is plaintift 
or defendant: see Nilo Pandurang v. Rama Patloji1 , Badri 
Prasad v. Muhammad Yusuf 2 , Velayuthan v. Lakshmana 8 . 
But Muthusamt Aiyar and Best, JJ. hold in the case under 
notice that although the judgment-debtor may not again assert 
his right to the property, this does not prevent any of his 
creditors from doing so and attaching the property as his, 
because say the learned judges, the creditor cannot be said to be 
a privy of the debtor. But if the judgment-debtor cannot set up 
his own righf either as plaintiff or as defendant, does it not mean 
that his right is extinguished ? If so, a creditor cannot attach it 
as it is no longer the judgment-debtor’s property. The result of 
the decision is that even when the judgment-debtor himself does 
not see his way to set aside the adjudication under S. 283, Civil 
Procedure Code, the claimant will be in trouble so long as there 
are any perverse creditors to attach the property as belonging to 
the judgment-debtor. 

[56] Kannammal v. Virasami, I, L. R. 15 M. 485. We think 
it is a question of some importance whether the rule of estoppel 
relates to matters which affect the status of an individual. Suppose 
a man wrongly represents himself to be not within the prohibited 
degrees of relationship to a woman,and in consequence of such re- 
presentation she marries him, and is compelled owing to the recal 
citrant conduct of her spouse to'sue him for restitution of conjugal 
rights. Is the man estopped from denying the validity of the, 
marriage ? The question was raised in the case under notice 
which related to adoption, the contest being whethera widow 
who falsely alleged that she had authority from her husband to 
adopt and adopted a boy is estopped as against him from deny- 
ing the existence of such authority. This aspect of the question 
however is not considered at allin the judgment of the court 
(Collins, C. J. and Wilkinson J.) The case is, we believe, now 
under appeal to the Judicial Committee of the Privy Council. 

Chathu v. Virarayan, I. L. R. 15 M. 491 Muthusami 
Aiyar and Best, JJ. agree with the Calcutta High Court that. 


1, (1885) I. L. R. 9B. 35. 2. Oo) 381 . ° 
. (1885) I. L. R. 8 M.6 
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the second paragraph of S. 19 of the Limitation Act does not 
exclude any class of secondary evidence of a written acknowledg- 
ment in cases where under S. 65 of the Evidence Act, secondary 
evidence of the contents of a document is admissible. This 
view is incoflict with the decision in Ziulnissa Ladli Begam 
Saheb v. Motidev Ratandev 1 in which West and Bir dwood, JJ. 
held that oral evidence is always excladed of an acknowledgment 
by the terms of S. 19 of the Limitation Act. We may note that 
the Calcutta case is not referred to inthe Bombay decision. The 
point will probably require re-argument when its comes on again. 

Sri Gajapati Radhamani v. Maharani Sri Pusapati Alaka- 
jeswari, I. L. R. 16 M. 1. The Privy Council held reversing the 
decision of the Madras High Court that one of two co-widows has 
not alone the power, without consulting the other, to charge the 
estate, however proper the object of such charge may be. The 
decision rests on the obvious principle that there can be no justi- 
fication for one person dealing with another’s estate, and similarly 
for a joint owner dealing with the joint estate without consulting 
the co-owner. The wonder is how the Madras Court induced 
itself to hold otherwise. 

Muthusami v. Muthukumarasami, [. L. R. 16 M. 23. No 
branch of the Hindu law of inheritance is so meagrely treated by 
the original authors or presents so many difficulties in practice as 
that relating to bandhus. There is no exhaustive mention of the 
persons included in the term bandhus and there are no clear and 
definite rules laying down the order of precedence among them. 
We think we may go further. [87] and add that there are few 
decisions in which an attempt is made to grasp the difficulties of 
the problems. The case under notice however lays down at 
least one rule, viz., that the division in the Mitakshara of bandhus 
into Atma bandhus, father’s bandhus and mother’s bandhus, 
though not by any means exhaustive, was intended so far as the 
individuals mentioned are concerned to lay down the order of 
affinity and precedence. Hence the court held the maternal 
uncle is prior in rank to the father’s paternal aunt’s son. Curi- 
ously enough the maternal uncle is not mentioned by the Mitak- 
shara as an Atma bandhu though the maternal uncle’s son is. 
The judgment of Muthusami Aiyar and Parker JJ. on the 
subject is lengthy and exhaustive. 


= a= 1. (1887) I. L. R. 12 B. 268.. Ba 
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NOTES OF ENGLISH CASES, 


“Onward Building Society v, Smithson, 1893, 1 Ch. 1. The 
trustees of a will sold certain lands, and the vendee: mortgaged 
them to a third person. Subsequently the vendee fraudulently 
got a fresh conveyance of a part of the same lands, by represent- 
ing to the trustees that the lands comprised in the second 
conveyance wére not included in the first. The vendee made a 
fresh mortgage to the plaintiff of the lands comprised in the 
second conveyance. , The original mortgagee took possession of 
the lands included in his mortgage. The plaintiff sued the trus- 
tees for indemnity on the ground that they had misrepresented 
their title in the second conveyance, and in the alternative for 
damages on the covenant for title contained in the second con- 


veyance. 

Held by the Court of Appeal, (1) that, in order to give a 
' title by estoppel, the statement relied on as the basis of the 
estoppel must be clear and distinct and not merely the result of 
inference from language which is not clear, that in this case there 
was no clear statement in the second conveyance thatthe vendee 
was seized in fee of the estate, (2) that covenants running with 
the land could run only with the legal estate, and as the plaintiff 
had no-legal estate, he could not succeed on the covenants, 

Held by Lindley L. J. that even if the terms of the convey- 
ance had been sufficient to create an estoppel, the defendants 
could have successfully pleaded that the conveyance was not 
binding on them on account of the fraud of the vendee, and that 
the validity of this plea could not'be affected by the circumstance 
that the plaintiffs were bona fide purchasers for value. 


London and North Western Railway Co. v. Evans, 1893, 1 
Ch, 16. In this case the Court of Appeal reversed the decision of 


[58] Kekewich J. reported in 1892, 2 Ch. p. 432, (see 2 M. L. J. 


p: 419), and held that when a grant is made fora specific pur- 


pose requiring the support of under-ground soil, in the absence 


of a contrary intention appearing on its face the grant carries by 
implication the right of reasonable and necessary support, and 
the rule is of equal application whether the grant is voluntary or 
under the compulsory powers of a statute, that when a statute 
contains provisions by .which the subjacent owner may obtain 
compensation, the presumption that the grant includes the right 
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of support becomes very strong, and that this must be taken to 
have been the intention of the legislature in the present case as 
the statute contained provisions „under which compensation 
could have been sufficjently claimed. 

In re Abbot Peacock v. Frigout, 1893, 1 Ch, 54. Limitations 
in default of appointment under a void power are not necessarily 
invalid, although limitations depending or expectant upon a prior 
limitation which is void for remoteness are invalid. 

Oppenheim & Co. v. Sheffield, 1893, 1 Q. B. 5. The Court 
of Appeal held in this case that under Order XXXI, R. 7, which 
enacts that “any interrogatories may be set aside” on the ground 
of unreasonableness, vexatiousness, prolixity &c., (1) the power 
of the court is not limited to striking out the interrogatories as 
a whole, aad that it may strike out such of them as are objec- 
tionable, (2) when the individual questions or some of them, taken 
by themselves, are not objectionable, but the interrogatories as a 
whole are prolix or’vexatious or oppressive or otherwise objec- 
tionable, the court may strike out the whole, notwithstanding 
the reasonableness of the individual questions or some of them. 

Lepla v. Rogers, 1893, 1 Q. B. 31. A lessee in breach of a 
covenant not to sub-lease without the lessor’s leave sub-let to a 
person who to his (i. e. the lessee’s) knowledge intended to use 
the holding as a turpentine distillery. The premises were burnt 
down by a fire arising from the use of the premises as such 
distillery. Held by Hawkins J. that the loss caused was the 
natural result of the breach and the plaintiff was entitled to recover 
it against the lessee. | 

Kimber v. The Press Association, 1893, 1. Q. B. 65. The 
publication of a fair and accurate report of proceedings in open 
court before a Magistrate upon an ex parte application for the 
issue of a summons for perjury is privileged. 


Per cur: —When the proceedings are such as will result in 


a final decision being given, a fair and accurate report of them 
made bona fide is privileged, although published before the final 
decision is given. The [59] fact that the complainant’s name is 
not published does not make the report unfair where the com- 
plainant is not a peculiar person. 

Collins v. Elstone, 1893, P. 1. Subject to any question of 
fraud, the fact that a will has been read over to a capable testa- 
tor on*the occasion of its execution, or its contents brought -tọ 
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the testator’s notice in any other way, is, when coupled with his 
- execution thereof, conclusive evidence that he approved ot the 
contents. ‘ A testatrix in making a second will omitted to score 
out from the printed form on which the will was written the 
clause revoking all former wills, on account of mistaken informa- 
tion given by one of the executors that the clause of revocation 
would not apply as the second: will purported only to deal with 
an insurance policy. Held, that the testatrix must be taken to 
have known and approved of the words of revocation’ and that 
they must be included in the probate of the last will. 


MISCELLANEOUS, 


Detection of crime by photograpky:—Dr. Jeserich has 
applied photography to the detection of crime with wonderful 
results. In a paper read before the Photographic Society of © 
Great Britain the results obtained by this indefatigable worker 
are set forth, We would draw the attention of our readers to 
the following extracts from the Chambers Journal:---We now 
come toa very important section of Dr. Jeserich’s work,—the 
detection of falsification of handwriting and figures by means 
of photography. Crimes of this nature are far more common 
than deeds of violence ; and, judging by the heavy punishment 
meted out to the offenders, in comparison to the mild sentences 
often passed upon men whom to call brutes would be base 
flattery, the law would seem to consider such sins worse than 
those committed against the person. However this may be, it 

is a most important thing that this very dangerous class of 
-= crime should be [60] subject to ready detection. The micros- 
cope alone will not aid as much, although we can detect by its 
aid places in paper where erasures have been made. If any one 
will take the trouble to examine microscopically the paper on 
which these words are printed, using quite a low-power object- 
glass, he will note that its smooth surface altogether disappears, 
and that it seems to be as coarse asa blanket. This being the 
case, it will be readily understood that an erasure witha knife, 
which would be imperceptible to the unaided eye, becomes so 
exaggerated when viewed with the microscope: that there can be 
no mistake about it. In examining writing by this searching 
aid to vision, the finest lines appear thick and coarse. It is also. 
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possible to ascertain whether an alteration has been made in a 
word before the ink first applied has become dry, or whether the 
amendment has been an after-thought. -In the former case, the 
previously applied ink- will more or less amalgamate with and 
run into the other, as will be clearly seen under the microscope ; 
while in the latter case, each ink-mark will preserve its own 
unbroken outline. The use of this observation in cases of 
Suspected -wrong-doing is obvious. Dr. Jeserich shews two 
photographs which illustrate these differences. In the first, a 
document dated early in January is marked 1884—the 4 having 
been altered into a 5 as soon as written, so as to correct a mis- 
take which most of us make a dozen times- or more at the 
beginning of each new year. In. the other picture, the date had 
been altered fraudulently, and long after the original words: had 
been traced, in order to gain some unworthy advantage. 

The photographic plates by which these records have: been 
accomplished are the ordinary gelatine plates, which are being 
used in the present day by thousands of amateur workers. By 
special preparation, these plates can be made to afford evidence 
of a far more wonderful kind, and can in certain cases be made 
to yield a clear image of writing which has been completely 
covered with fresh characters by the hand of the forger. In 
this way the true and the false are distinctly revealed, together 
with the peculiarities belonging to each, clearly defined. 


The word “ ordinary” has a special significance to photo- 
graphers, and is used by them in contradistinction to a color- 
sensitive (otthochromatic) plate. This second kind of sensitive 
surface is of comparatively recent date, and the great advantage 
„in its use is, that it renders colors more according to their rela- 
tive brightness,—just, in fact, as an engraver would express them 
by different depths of “tint.” -[61] These plates-are especially 
useful’in photographing colored objects, such as paintings in oil 
or water color. Dr. -Jeserich has, however, pointed out an 
entirely new use for them, and has shown that they will differ- 
entiate between black inks of different composition. 

The oft-quoted line, “Things are not always as they seem,” 
is very true of what we call black ink. It is generally not black, 
although it assumes that appearance on paper. Taking, for ex- 
periment, the black ink made by three different manutacturers, 


9 
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and: dropping a-little of each into a test-tube half-full of water, ` 
the writer found that one was distinctly blue, another’ red; and ` 
the third: brown. -Each was an excellent writing-fluid, and 
looked: as black as night when -applied to paper. Now, Dr. 
Jeserich’ prepares his color-sensitive plates in such a way that 


. they will reveal-a difference in-tone between inks of this descrip- 


tion, while an ordinary plate is powerless to do anything of the 
kind,- Among other examples, he shows the photograph of a 
certain bill of exchange, whereon the date of payment is written in 
April. ‘Fhe drawer of this bill had declared that it was not pay- 
able until May ; whereupon Dr. Jeserich photographed it a second 
time, with a'color-sensitive plate. The new photograph gives a 
revelation of the true state of affairs. The word “Mai” had been | 
altered:to “April” by a little clever manipulation of the pen, and | 
the fraud was not evident to the eye, to the microscope, or to 
the-ordinary photograpic process. But the color-sensitive film 
tells.us that the ink with which the original word “Mai was 
written. was of a different black hue from that employed by the ~ 
forger- when he wrote over it and partly formed out of it the 
word “April.” -The- consequence is that one word..is much 
fainter than the other, each stroke of alteration being plainly dis- , 
cernible,.and detecting the forgery. Another case`is presented 
where a bill already paid, let us say, in favor of one Schmidt, is 
again presented with the signature Fabian. Here, again, ‘the 
photographic evidence shows in the most conclusive manner that 
the first word is still readable under the altered conditions. ` Iù 
this case, when the accused was told that by scientific treatment 
the first name ‘had been thus revealed, he confessed to the fraud, 
aiid was duly punished. 

<a ‘Alterations in figures have naturally .come under Jeserich’s 
observation ; ; figures, being, asa rule, far more easy to tamper 
with than words,—especially , „where careless writers of- checks 
leave blank Spaces in. front of numerals, to tempt the skill of 
those whose ways are crooked. Dr. Jeserich shows a document 
which is drawn apparently for a sum of money represented by 
the figures 20,200. The amount was disputed by the payer, and_ 
hence the document was submitted to the [62] photographic test. 
As a result, it was found that the original figures had been 1,200, 
and that the payee had altered the first figure to 0, ard. had - 
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placed a 2 in front of it. The result to him was four years penal 
servitude ; and it is satisfactory to note that after sentence had 
been passed upon him, he confessed that the photoerap) nad 
revealed the truth. ° 

Two cases in which fabrication of documents was rendered 
evident by the camera of a somewhat amusing nature, although 
one might think it difficult to find matter for mirth out of these 
mendacious doings. Two citizens of Berlin had been summoned 
for non-payment of taxes, and had quite forgotten the day upon 
which the summonses were returnable,—thus rendering them- 
selves liable to increased expenses. It was a comparatively easy 
matter, and one which did not lie very heavily on their conscien- 
ces, to alter the 24 which denoted the day of the month into 26. 
But that terrible photographic plate found them out; and the 
small fine which they hoped to evade was superseded in favor of 
imprisonment for the grave offence of falsifying an official 
document. In another case, a receipt for debts contracted up’ to 
1881 was altered to 1884, by the simple addition of two strokes 
in an ink which was of a different photographic value from the 
ink which had been used by the author of the document. 

Many cases like these, relating to falsifications of wills, 
postal orders, permits, and other docunieitts, have come’ under 
the official notice of Dr. Jéserich. ‘One of these is especially 
noteworthy, because the accused was made to give evidence 
against himself in a novel manner. He was a cattle dealer, and 
had altered a permit for passing animals across the Austrian 
frontier.at a time when the prevalence of disease necessitated a 
certain period for quarantine. The photographic evidence Showed 
that a 3 had been added to the original figures, and it was 
necessary to ascertain whether the prisoner had inserted this 
numeral. Todo this, he was made to write several 3’s, and 
these were photograhed on a film of gelatine. This transparent 
film was now. placed over the impounded .document, and it was 
found that any of the images of the newly written figures would 
very. nicely. fit over the. _ disputed 3 on the paper. Such a test as. 
this, it is obvious, is- far more conclusive and satisfactory in every 
way than the somewhat doubtful -testimony of experts in, hand- 
writing,—the actual value- of- whose evidence was so clearly set 
forth during the célebrated Parnell inquiry, == _— g, 
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It is refreshing to turn to an instance in which the photo- 
graphic evidence had the effect, not of convicting a person, but of 
clearing him [68] from suspicion. The dead body of a man was 
found near the outskirts of a wood, and appearances indicated that 
he had been.the victim of foul play. An acquaintance of his had 
been arrested on suspicion, and a vulcanite match-box believed to 
belong to the accused—an assertion which, however, he denied 
-—seemed to strengthen the case against him. The box was then 
subjected to careful examination. It was certainly the worse for- 
wear, for its lid was covered with innumerable scratches. Amid 
these markings it was thought that there were traces of a name ; 
but what the name was it was quite impossible to guess. Dr, 
Jeserich now took the matter in hand, and rubbed the box with 
a fine, impalpable powder, which insinuated itself into every 
crevices He next photographed the box, while a strong side- 
light was thrown upon its surface, so as to show up every de- 
pression, when the name of the owner stood plainly re- 

vealed. This was not that of the prisoner, but belonged to a , 

- man who had dropped the box near the spot where it was found 
many weeks before the suspected crime had been committed, 
The accused was at once released. 
In conclusion, we may quote one more case of identification, 
which, although it does not depend upon the camera, is full of 
interest, and is associated with that other wonderful instrument 
known as spectroscope. Solutions of logwood, carmine, and 
blood have to the eye exactly the same appearance ; but when 
the liquids are examined by the spectroscope, absorption bands 
are shown, which have for each liquid ‘a characteristic form. In 
the case of blood, the character of the absorption bands alters 
' if the liquid be associated with certain gases, such as those 
which are given off during the combustion of carbonaceous 
material. Now, let us see how this knowledge was applied 
in a case which came under Dr. Jeserich’s official scrutiny. 
A cottage was burned down, and the body of its owner was found 
in ruins in such a changed condition that he was hardly recog- 
nizable, A relative was, in consequence of certain incriminating 
circumstances, suspected of having murdered the man, and then 
set fire‘to the building in order to hide every trace of his crime; 
—thinking,-no doubt, that the conflagration would be- ascribed 
to accident. The dead: body was removed, and a drop or ‘two of 
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blood was taken from the lungs’and examined spectroscopically: 
with a view to finding out whether death had been caused by 
suffocation or had taken place, as was believed, before the house 
was set on fire. The absorption spectrum was found to be that 
of normal blood, and the suspicion against the accused was thus 
strengthened. He ultimately confessed to having first committed 
the murder, and then set fire to the building, according to the 
theory adopted by the prosecution. The proverb tells us that 
“the way [64] of transgressors is hard.” The thanks of the law 
abiding are due to Dr. Jeserich for making it harder still. 

The oldest judge :—His Honor Judge Bayley, who admi: 
nisters the law at the Westminister County Court, completed 
on Tuesday last his ninetieth year. He is the oldest. judge in 
the kingdom, and we believe that no occupant of the bench has 
ever discharged his judicial duties at so advanced an age. This 
most venerable administrator of the law, whose father was a 
judge of the Queen’s Bench, was born in 1803, and, having been 
educated at Eton and at Trinity College, Cambridge, he was 
called to the bar at the Middle Temple in 1827. He was ap- 
pointed a County Court Judge in 1849, and it is not uninter- 
esting to notice that he began to perform his judicial duties before 
several other County Court Judges were born.. The whole of 
his judicial career has been spent at the Westminister County 
Court, where, therefore, he has administered justice for forty- 
four years. Experience is doubtless a most excellent quality in 
a judge, but it is one of those good things of which it is possible 
to have too much. —Law Journal, 

`” Judicial punctuality :—The Law Journal writes :—“ The. 
Cirencester election petition was set .down for judgment in, 
Queen’s Bench Court V., where the Hansard Union Case is 
dragging its slow length along, on Monday morning at half-past 
ten. The learned judges took their seats on the bench at twenty 
minutes past twelve. Of this startling discrepancy between the, 
nominal and the actual hour of their appearance in court not a 
word of explanation was offered, unless a slight reference made 
in course of their judgment to the _protracted examination of 
ballot-papers which the scrutiny had invovled was intended as an 
apology. The unexplained judicial unpunctuality, of which this. 
incident offers 4 gross but by no means solitary instance, is fast. 
becoming a serious scandal. The learned: judges ought not to.. 
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have permitted the Cirencester Case to be set down for judgment 
until they bad made up their minds as to the terms of theit 
decision. Moreover, we venture respectfully but firmly to 
express our opinion that if the judges wete prevented by some 
good and sufficient reason from keeping their published appoint: 
ment with the counsel and solicitors and parties, in this case and 
in the other cases which were waiting to be tried, they might 
have mentioned—or at least alluded to—the fact without any 
sacrifice of judicial dignity.” : Such instances of judicial unpunc- 
tuality are common enough in our local High Court. But as 
forbearance is a virtue most cultivated in this country,: nobody 
has ever thought of making any complaint. : s 


[65] A LAW INSTITUTE FOR MADRAS. 

The Honorable V, Bhashyam Aiyangar in his. thoughtful arid 
suggestive address to the graduates at the Convotation of 1893 
made some remarks in connection with the formation of a Law’ 
Institute for Madras, which the prefession will do well to take into 
their earnest’ considération with a view to practical action of some 
sort being taken in the direction pointéd out by the speaker. The 
legal profession in India, with the exception of the barristers, who 
belong to one or other of the Inns of Courts in England, own no 
allegiance to anyone but the courts of the country:` While it can“ 
not be denied that many of them have a high sense of the dignity 
of their calling, they have no ancient reputation to maintain and 
no historic traditions to check and regulate their conduct.’ Orr 
many an important question of- professional rhorality, there ig 
hardly anything like unanimity of sentiment; thereis nobody to 
arbitraté when differences of opinion’ arises as to professional eti- 
quette, nor are there any means of focussing the opinions of 
practitioners on questions affecting themselves. On the other 
hand; the number of gentlemen who devote themselves to the 
profession is increasing with growing rapidity every year. Besides - 
the large body of ‘first and second grade pleaders, there are at 
present about 250 High Court Vakils- practising in Madras and? 
in the Mofussil towns, -and large additions may be anticipated . 
with: certainty every year: The question of-having a society- ‘to 
which they will all be- subordinate ‘and to which-they may look up’ 
for information and support in cases of difficulty is becoming’ 
graver and-moré emergent every year. Those who have long beet’ 
connected with the profession, and whose opinions are entitled to: 
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weight, consider that if so numerous a body will not adopt mea- 
sures for the rectification of mistakes-aud abuses that may natural- 
ly be expected to occur now and then, the results must be unfortu- 
nate both to itself and. to the public at large. The formation 
[66] of an association for the purpose has therefore for some time 
forced itself on the minds of many of the thoughtful members 
of the profession, and we are glad that Mr. Bhashyam Aiyangar 
has dwelt on it so prominently in his address. We hope the 
suggestion will be thoroughly discussed by the different branches 
of the legal profession and that no time will be lost in coming to 
some conclusion on the question. It is not our purpose at 
present to go into details, but it may be right to make a few 
observations which it may be worth while to bear in mind in 
framing any scheme in relation to the matter. 

Mr. Bhashyam Aiyangar’s proposal is to form an association 
composed of representatives ofall the three branches of the 
profession, Advocates, Attorneys, and Vakils. “The object is to 
maintain a high standard of professional conduct, bring its 
influence to bear upon every member of the profession, and enable 
him to seek for, and obtain advice, as to the rule of professional 
conduct which should govern and guide him in a matter of some 
difficulty.” “The duty of the proposed association,” continues 
the speaker, “ will be to bring to the notice of the court cases of 
professional misconduct and also to report to the court on cases, 
which, as a rule, should in the first. instance be referred to it for 
investigation.” Mr. Justice Handley.approved of this suggestion 
in his address to the profession on leaving the Bench of the 
Madras High Court. We believe that the profession as a whole 
are also disposed to regard it favourably. If the idea of 
combining the three branches of the profession to form an associa- 
tion of the kind should be found to be practicable, we.think there 
are many things to recommend such a course. The Advocates 
and the Attorneys have always acted together in questions affect- 
ing the profession, but the same relations have not always existed 
between them both and the Vakils. Their professional interests 
have forone reason or another been sometimes regarded as 
mutually antagonistic, and their opinions on questions in connec- 
tion with the profession or with the administration of justice have 
often differed. We do not mean to suggest that this state of things 
is bound to continue; and it is quite possible for them to act in 
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union in many. matters even at preserit. ~ We hope they” may be 
able to find that their interests after all in many matters arë 
identical-and'we trust that «there is sufficient mutual sympathy. 
to make the -formation of ‘a joint legal institute feasible. [67] 
Such an institute no doubt will not be able to represent the 
opinions of the different branches on all the questions that may 
come up for their decision, and it will not ‘dispense with the 
necessity for the-continuation of the separate associations of the 
several branches now existing. But the institute ought to become 
an authority. on questions of professional conduct and professional 
etiquette, and when the different branches are able to agree, its 
opinions on questions of practice and the rules to be framed by 
the High Court, cannot fail to command very great l respect. 
But if it should not be found possible to form a joint association, 
we hope: the Vakils particularly will not fail to strengthen. their 
association and to adopt such measures as may be'necessary, for 


rendering its control over its members salutary and"effective, and: ' 
to bring cases of professional misconduct to the notice of the | 


court. The question is not so pressing in the case of the Attorneys 
and- Advocatés, because they are yet but comparatively small in 
numbers-and the latter class are besides subject to the control of 
the Inns of Courts. Ifthe association be a joint one, all the 
members of the profession, whether practising at.Madras or in the: 


Mofussil, should be subject to its jurisdiction ; if it consist ‘of. 


Vakils only, all High Court Vakils should.be subject. to its controli 
_ As pointed out by Mr. Bhashyam Aiyangar an association: 
of the kind-exists in England, viz., the Incorporated. Law Society. 
The society -consists only of Attorneys, the barristers being 
members of one or other of the Inns. - By the Solicitors Act of: 
1888, 31 and -52 Vict., Ch. 65, the society was invested with the, 
power c ofi inquiring into charges of professional misconduct against; 
solicitors. Ss. 12 to 15 of the statute have reference to this subject. 

The Master of the Rolls i is to appoint a committee of ‘not less: 
than three and not more than seven members of the society for. 
the purpose of hearing any application to strike a solicitor, off 
the Roll of solicitors, or an application to require a solicitor 
to answer allegations containéd in an, affidavit. The power 
of filling up vacancies in the committee and of remov- 
ing any member thereof vests in the Master. of the Rolls. 
If the committee are of opinion that their is no Prima facie. 
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case of misconduct made out, the society need’ not take 
any further proceedings; but if the committee are of opinion 
that there is a prima facie case, it is the duty of the society to 
bring the report of the ‘committee before the High Court. of 
Justice. The committee is to [68] submit its finding in the 
form of a report to the court. The report is to be treated in the 
same manner as a report of a master of the court. The right of 
any person to complain to the court against solicitors and. call 
upon them to answer charges of misconduct is reserved. ‘The 
committee of the society is empowered to administer oaths and 


affirmations. The Master of the Rolls with the concurrence of’ 


the Lord Chancellor and of the Lord Chief Justice, or of one of 
them, is empowered to frame rules to regulate the procedure to 
the committee. It may be noted that a solicitor has power to 
demand an enquiry into any charge of misconduct against himself, 
There are similar incorporated Law Societies both in the States 
of Canada and in the United States of America. 

We believe the proposed Law Institute will have to be 
organized on lines similar to the committee of the Incorporated 
Law Society in England. The institute should have the power 
both of inquiring into and of initiating proceedings against those 
subject to it on any charge of misconduct. The High Court (which 
it may be noted, is the only court that has power to deal with 


Advocates, Vakils and Attorneys of the High Court) should as ‘a ` 


rule refer to the society any charge of misconduct against a practi- 
tioner for inquiry and report. The final power will of course always 
rest with the court, and the right at present existing of com- 
plaining against practitioners to the court will remain unaffected, 
though complaints should be permitted to be laid before the 
institute in the first instance. The power of appointing the 
committee of inquiry may be vested in the High Court:or the 
Chief Justice, if the institute is to consist of representatives of 
all the branches of the profession ; if it consist only of one class 
of practitioners, a more satisfactory course perhaps may be to 
vest the final power of appointment in the court or the Chief 
Justice, reserving to the whole association the power of nomina- 
ting members for the consideration of the court. We do tot 
think it necessary to descend further into details: they will, no 
doubt, be satisfactorily worked out by the profession. It will be 
- 10 
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necessary to resort to legislation if the institute is to be satisfac- 
torily orgdnised and worked, but the legislature of this country is 
extremely slow to move; and we think a beginning may be made 
by the profession with the help of the court without waiting for 
legislation. We belive the judges will sympathise with so good a 
movement, and may [69] be induced by rules of the court to 
invest the proposed institute with all necessary. powers. If the 
institute works well, the difficulties in way of its statutory 
recognition will be greatly obviated. We have already pointed 
out that the bringing of professional offenders to justice is not 
the only or even by any means the most important end to be 


-attained by such an association. To elevate the general moral 


tone of the profession, to maintain a high ideal of professional 
duty, to solve the many doubts that arise as to the conduct to 
be pursued by a practitioner in particular exigencies, to determine 
questions of etiquette, to help the courts and the legislature in 
the enactment of rules and statutes affecting the profession and 
the community, and generally to watch the administration of 
justice, an association of the kind trusted and encouraged by 
the court, and commanding the confidence of the profession, 
is absolutely necessary. We earnestly hope that the observa- 
tions made by Mr. Bhashyam Aiyangar may germinate and bear 
good fruit, and that the Law Institute whether exactly on the 
lines suggested by him or not, wiil soon be a fait accompli. 


—— oo 3 . 


FEMALE BANDHUS. . 


Bandhus under the Hindu law are Bhinnagotra sapindas. 
Sapinda relationship has been defined by the Mitakshara in the 
Acharakanda. One is said -to be the sapinda of another, if-he is 
related to that other within seven degrees from the common 
ancestor in unbroken male descent or within five degrees from the 


“common ancestor if a female intervenes in the line of relation- 


ship. Asafemale must be married into a gotra different from 
that of her paternal ancestors, kinsmen related through females, 
if. within .the prescribed degrees, are Bhinnagotra sapindas. 
Under the Mitakshara system of inheritance bandhus are entitled 
to inherit after Sagotra sapindas, Sakulyas and Samanodakas. 
For.a long time the courts acted in opposition to the principles 
of bandhu relationship in confining the list of bandhus to the 
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enumeration in the text of Vriddha Satatapa cited in the Mitak- 
shara, Ch. II, S, 6. The rules of sapindaship laid down in the 
Acharakanda had not been translated and the courts in igno- 
rance of the principles of that relationship persisted in regarding 
the list of a man’s own first cousins, -his father’s first cousins, 
and his mother’s [70] first cousins, as an exhaustive enumeration 
of bandhus. The error was discovered and the High Court of 
Bengal and the Privy Council simultaneously pronounced thelist 
of Vriddha Satatapa as by no means exhaustive, in Amrita 
Kumari Debi v. Lakhinarayan Chuckerbutty 1. and Gridhari 
Lall Roy v. The Bengal Government 2. The High Court 
of Madras in Kutti Ammal v. Radakrishna Aiyar 8, in- 
troducted a female heir, the sister, into the list of bandhus 
capable of inheriting. Notwithstanding the doubt thrown 
by Mr. Mayne on the correctness of this decision, the 
High Court of Madras again expressed the opinion, see 
Lakshmanammal v. Tiruvengada +, that the sister was a bandhu, 
although they had not to decide the question in that case. 
The learned judges who decided the case said that the question 
of the heritable right of a sister would have been referred 
toa Full Bench, if it had been necessary to decide it. But 
in later cases this expression of opinion has been treated 
in Madras as practically settling the question. In Narasimma 


v. Mangammal 5, which was a case of competition between — 
the mother’s brother and the fathers’s sister, Wilkinson, J. 


expressed the opinion that a father’s sister was likewise a 
bandhu, although Skephard J. confined himself to holding that 
the mother’s brother was a preferential bandhu. In Nal- 
lanna v. Ponnal, 6 Muthuswami Aiyar and Best, J. J., held that 
the son’s daughter wasa bandhu. We have thus the grandfather’s 
daughter and the son’s daughter recognized as bandhus as well 
as the father’s daughter. The recognition of heritable right is 
not based upon any special texts of the Hindu law in- their favor 
as in the case of the widow and the daughter, and the text of 
Brihaspati that women are incapable of inheriting has been held 


inapplicable tothe provinces governed by the Mitakshara, see 
eee 


1. (1868) 2 B. L. R. (F.B). 28, 2. (1868) 12 M. I. A. 448. 
. 8. (1875) 8 M. H.C. R. 88. 4. (1881) I. L. R.5 M. 241. 
6. (1889) I. L. R. 13 M. 10. 6. (1890) I. L. R. 14 M. 149. 
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Lashmanammal v. Tiruvengada 1. In the absence of a: state- 
ment of the principles on which the decisions in Narasimmal v. 
Mangammal? and Nallanna v. Ponnal3 have been based, the ouly 
principle we have been able fo discover is that the daughters of 
male: ascendants within five degrees, and the daughters of male 
descendants within four degrees, from the last owner, are band- 
hus, If we are right in our surmise, it follows that other female 
heirs must be recognized than those: expressly decided to be 
bandhus. Nanda Pandita in his Commentary on the Smriti of 
Vishnu says, “ The [71] daughters of the father and other ances- 
tors must be admitted like daughters of the man himself and for 
the same reason. ’’See Sarvadhikari’s Tagore Lectures, page 481. 
It seems tous difficult to stop here either. The daughters of 
collaterals, related to the owner within five degrees, must like- 
wise be deemed to be bandhus. We have thus a ‘large class of 
heirs introduced into the class of bandhus without any infor- 


mation as to their places in the order of succession. There . 


appears to be also a tendency to regard the step-mother as a 
Bhinnagotra sapinda or bandhu, see Kumaravelu v. Virana 
Goundan 4, Mari v. Chinnammal, 5. Ramasami v. Narasamma 6. 
The decisions of the Madras High Court which have recog- 


nized this large class of women as bandhus give us no hint as to . 


the principles according to which we are to decide their respect- 
ive places in the order of succession. There are indeed passages 
in the judgment of the court in Lakshmanammal v: Tiruven- 
gada, t, which seem to indicate that the female bandhus should 


all be-postponed to the male bandhus. Turner C. J. says, “It 


may, we think, be admitted that Vignaneswara recognized the 
texts excluding females so far as to give priority to males. ” And 
again at p. 251 he says, “this rule sanctioning the preference 
of the male heirs has the support of subsequent commentators 
accepted as of authority in this Presidency. It has also the sup- 
port.of long recognized usage. ” Relying -apparently upon these 
passages, Mr. Mayne says in Ss. 497 and 535 that the sister 
would probably come in after all male bandhus. Whatever the 
view was of the learned judge who made those observations, we 


1, (1881) I. D. R.6 M. 24L. 2. (1889) I. L. R. 13 M. 10, 


8. (1890) I. L, R. 14 M. 149. 4. (1879) I. L. R. 5 M. 29. 
5. `(1884) I. L. R. 8 M. 107. 6. (1884) 1. L. R. 8 M. 183. `, 
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do not think, it was concurred in by other judges in later deci- 
sions of the Madras Court. When we find learned Judges 
gravely discussing in Narabimmal „v Mangammal 1, whether 
the mother’s brother of the father’s sister was a prefer- 
ential heir and in Chinnammal v. Venkatachala, 2, whether the 
‘maternal grandfather or the father’s sister was better entitled to 
succeed we cannot believe that it is their opinion that all female 
bandhus are postponed to all male bandhus. Again it appears 
to us that it cannot be laid down that all female bandhus come 
in after all the male bandhus, without determining to what class 
of bandhus the fernales mentioned belong. Vignaneswara holds 
that one’s own bandhus are entitled to the inheritance before the 
Pitribandhus and Pitribandhus before the Matribandhus. The 
bandhus entitled to [72] inherit must fall within one of the 
three classes. If the daughters of persons related within four 
or five degrees in the descending or ascending line or of male 
collaterals within four degrees are bandhus of the first class or 
Atmabandhus, then according to the rule of the Mitakshara they 
are entitled to inherit before the Pitribandhus or Matribandhus, 


Mr, Mayne has constructed a table of bandhus under the 
Mitakshara law which is altogether faulty, see S. 535. He has 
failed to give a plece to several persons who according to the 
principles of bandhu relationship, are entitled to it. Some of these 
have been judicially decided to be bandhus capable of taking the 
inheritance. The sister’s daughter’s son was held to be a bandhu 
in Umaid Bahadur v. Udoi Chand, 3, The daughter’s son’s son 
was held to be a bandhu in Krishnayya v.' Pichamma, 4, The 
mother’s maternal uncle’s grandson was decided to be a bandhu 
in Ratnasubba v. Ponnappa, 5. And in Sethurama v. Ponnam- 
- mal, ® the grandson of a paternal great-aunt was held entitled 
to inherit as a bandhu. But Mr. Mayne provides no place in his 
table for any of these relations. Again in utter forgetfulness of 
the principles of bandhu relationship, he has nowhere gone be- 
yond the daughter’s sons of descendants and ascendants and of 
the maternal ancestors, of the owner, his father, and his mother. 
He has altogether omitted from consideration the daughter’s 
son’s sons and the daughter’s daughter’s sons of the'males in the 


1, (1889) I. L. R. 18 M, 10. 2. (1892) I.L.R. 15 M. 421. 
3. , (1880) I. L. R. 6 C. 119. 4. (1887) I. L. R. 11 M. 287. 
5. (1879) I. L. R. 5 M. 69. 6. (1888) I. L. R. 12 M. 155. 
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owner’s family and of the males in his maternal grandfather’s, 
his father’s maternal grandfather’s, and his mother’s maternal 
grandfather’s family. Thus while he has mentioned the father’s 
daughter’s son, he has omitted the father’s daughter’s son’s son 
and the father’s daughter’s daughter’s son. Mr. Mayne has more- 
over enumerated the great grandfather’s daughter’s son and the 
great grandfather’s son’s daughter’s son as the 11th and 12th in 
the order of the bandhus while the maternal grandfather, the 
maternal uncle, the maternal uncle’s son and the maternal aunt’s 
son are enumerated by him as the 7th, 8th, 9th, and 10th in the 
order of bandhus. While the former are Atmabandhus ex-parte 
paterna, the latter are Atmabandhus ex-parte materna. Again, 
the owner’s great-great grandfather’s daughter’s son, who is an 
Atmabandhu is not enumerated at all and is expected to in- 
herit, if entitled, after the Pitribandhus and Matribandhus 
[78] shownin the table. The fact is Mr. Mayne has proceeded upon 
Vriddha Satatapa’s list of Atmabandhavas, Pitribandhavas 
and Matribandhavas, with slight additions. If on the other hand - 
we proceed upon the list arrived at according to the principles of 
bandhu relationship the way is clear. If we omit, out of the per- 
sons who are related within five degrees through a female, all 
those who are not related through the owner’s direct line, his 
maternal grandfather’s line, his father’s maternal grandfather’s 
line and his mother’s maternal ‘grandfather’s line, the list of 
heritable bandhus will be considerably reduced. All the persons 
who are related through the owner's. grandfather’s maternal 
grandfather’s line, for example, must be omitted. The persons 
left must be thrown into three classes, Atmabandhus, Pitri- 
bandhus and Matribandhus. Where are we to class the great- 
great-grandfather’s daughter’s son? He is not a Pitribandhu 
for he is not related through the: father’s maternal grandfather. 
He is of course not a Matribandhu. He is undoubtedly a bandhu 
capable of inheriting according to principle. He must be held to 
be an Atmabandhu. If the great-great-grandfather’s daughter’s 
son is an Atmabandhu, the great grandfather’s daughter’s son 
must a fortiori be an Atmabaxdhu, “But the latter is included 
among Pitribandhavas in Satatapa’s list. Whether we adopt the 
distinction suggested by Mr. Siromani between bandhus and 
bandhavas, see page 299 of Siromani’s Hindu Law, or the expla- 
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nation suggested by Mr. Sarvadhikari in his lectares at pp. 731 to 
733, there can be no doubt that the daughter’s sons, the daugh- 
ter's daughter’s sons and the daughtes’s son’s sons of male mem- 
bers of the owner’s family, within the prescribed degrees, must 
be deemed to be Atmabandhus. And if these are Atmabandhus 


"it seems to us to follow that the daughters born in the family,- 


through whom they are Atmabandhus, such of them at least as 
are held to be bundhus, should likewise be deemed to be Atma- 
bandhus. Then according to the principle that males are prefer- 
red to females, it will follow that the son’s daughter, the father’s 
daughter and the grandfather’s daughter who are Atmabandhus 
will come in after all male Atmabandhus, omitting all considera- 
tions of preference of Atmabandhus ex-parte paterna over Atma- 
bandhus ex-parte materna. We may add that the decision in 
Lakshmanammal v. Tiruvengada, 1, which preferred the sister’s 
son to the sister [74] and the decision in Narasimma v. Man- 
gammal, *, which preferred the mother’s brother to the father’s 
sister are consistent with the principles we have enunciated. 


We have been obliged to consider the order of succession. 


of female bandhus at this length as much litigation is likely to 
be engendered by the somewhat inconsiderate inclusion of females 
in the list of bandhus without the judges determining the prin- 
ciples regulating the order of their succession. We are not 
against the action of the Madras High Court in its sympathetic 
attitude towards near female relations of the deceased. But the 
advantages arising from the recognition of heritable capacity 
would be dubious, if in every case of succession, a female bandhu 
reaps a crop of litigation. The evil is inherent in the system 
of judicial legislation, where judges have to proceed by small, 
halting, steps deciding the individual case without declaring the 
principles regulating the branch of law under consideration. But 
it is considerably increased where judges nct merely do not for- 
mulate the principles underlying the advance they make, but 
have also no such principles to regulate their decisions. The 
consequence is an anomalous growth of case-law which is the 
parent of more litigation than it seeks to settle. It behoves the 
legislature of the country to take note of the confusion and to 
enact a few simple rules capable of easy application before the 


1.” (1881) I. L. R. 5 M. 241 2. (1889) I. L. R. 13 M. 10, 
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action of the courts has begun to forge inconvenient fetters im- 
peding its free movement, The Hon. V. Bhashyam Aiyangar 
has, we understand, prep&red a Sister’s Inheritance Bill,. which 
has not yet been introduced into the local council because the 
local Government is unwilling to undertake other than taxing 
legislation or bills calculated to assist the administrative work of 
the country. We think it is the bounden duty of Government 
to appoint a commission composed of well-informed Hindu law- 
yers to draw up rules on controverted questions of Hindu law, 
which may be passed into law, thereby saving the country from 
an amount of litigation which is absolutely ruinous. 


—+ 


NOTES OF INDIAN CASES. 

The Secretary of State for India inCounci] v. Guru Proshad 
Dhur, I. L. R. 20 C. 51. It is now well established that Art. 62 of 
the Limitation Act does notcover all cases of actions for money had 
[75] and received. We had occasion to make some observations 
on the scope of this article in our note on Krishnan v. Pera- 
chan, 1, 382 at p. 440 of Vol. II. of this Journal. We are unable 
to understand how an express trust is created in favor of the 





owner, in respect of the balance of sale proceeds of an estate sold l 


under Act XI of 1859, and in the hands of the Secretary of State. 
S. 10 of the Limitation Act has never been held applicable to 
cases of constructive trusts. We agree with the majority of the 
Full Bench in thinking that the sale proceeds were not received 
to the plaintiffs use. There was no agency or any fiducial rela- 
tion on the part of the Secretary of State, to the person entitled 
to the residue. At the time of receipt it was not for the plain- 
tiffs use. The balance was held afterwards as a mere deposit, 
payable to the rightful owner. The cases on the Article are 
conflicting and are collected in Mr. Mitra’s book on Limitation. 
But the true principle appears to be what has been pointed out 
by the Privy Council in Gurudas Pyne v. Ram Narain Sahu 2 
that if the money when received is not recieved for the plaintiff's 
use a mere equitable claim to follow the money im the hands of 
the defendant is not governed by this article. 

Kameswar Pershad v. Rajkumari Ruttan Koer, I. L. R, 20C. 
79. This decision of the Privy Council is one of great importance, 


J. (1892) I. L. R. 15 M. 382, 2. (1884) I. L. R. 10 C. 860, 
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A person sued for recovery of a debt due bya Hindu and charged 
upon her husband’s estate. By an arrangement with the rever- 
sioner whereby he promised to pay the debt the widow had 
transferred the estate to the reversioner, who was therefore made 
a defendant with the widow. A decree having been obtained 
-against the widow alone, the present suit was brought after the 
death of the widow upon the promise made by the reversioner to 


recover the balance of the debt from the estate. The Privy. 


Council say that although the cause of action was different, it 
might and ought to have been made a ground of attatk in the 
former suit and therefore that the new suit was barred. Their 
lordships say, ‘‘ That it might have been made a ground of attack 
is clear. That it ought to have been appears to depend upon the 
particular facts of each case. Where matters are so dissimilar 
that their union might lead to confusion, the construction of the 
word ‘ought’ would become important, but in this case the matters 
were the same. It was only an alternative way of seeking to 
impose a liability.” These remarks of the Privy Council would 
render necessary in each case an examination of the question as 
to whether the cause of action in the second suit was so dissimt- 
lar as to create confusion, if included in the prior suit. This is 
perhaps an unhappy result and although the conclusion arrived 
-at appears to be in [76] accordance with the language of explana- 
tion 2 to S. 13, the rule which had been adopted by the Madras 
High Court of a different cause of action being allawed to be the 
‘basis of a new suit had the advantage of simplicity and precision, 
This decisien of the Privy Council practically overrules a series 
of decisions of the Madras High Court. The opinion that the 
grounds of attack referred to in the explanation are only those 
that are available in respect of the same cause of action must 
now be given up. It appears to us that the decisions in Sadaya 
Pillai v. Chinni 1, T. K. Ummatha v. T. K, Cheria Kunha- 
med 2? , Allunni v. Kunjusha 8, and Kandunni v. Kaltamma 4, 
are no longer any authority upon this question. It may be 
observed that the Calcutta High Court has maintained the view 
which has been now accepted by the Privy Council, Brojo Lall Roy 
v. Khetter Nath Mitter Dudsar Bibee v. Shakir Buckundas 6, 


1. (1879) I. L. R. 2 M. 852. 2. (1881) I. L. R. 4 M. 808. 
e 3, (1888) I. L. R. 7 M. 264. 4. (1885) I. L. R. 9 M. 261, 
5. (1869) 12 W. R. 55. 6, (1871) 15 W. R. 168. 
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Denobundhoo Chowdhry v. Kristomonee Dossee! Bheeka Lall v. 
Bhuggoo Lall, 2. 

Ramgopal v. Shamskhaton, I. L. R. 20 C. 93. The ques- 
tions on which a second appeal is allowed by law are specified 


in S. 584. The High Courts have not been uniform in their . 


mode of treatment of second appeals. Oftentimes they have. 
interfered with the findings of courts below without any fixed 
principles, which the public and the profession can understand. 
This has. necessarily Jed to much reckless litigation, professional 
opinion being unable to persuade parties of the futility of the 
hopes of success which they entertain. It is satisfactory to have 
it laid down by the Privy Council, although we never entertained 
a doubt upon the matter, that a legal inference drawn from 
proved or admitted facts is liable to be questioned tn second 
appeal. E = 
Jogendronath Bharati v. Ram Chunder Bharati, I.L.R. 20 
C. 103. _ Where the successor of a Mohunt applies for execution 
of a decree for costs in his favor as Mohunt, the Calcutta High 
Court holds that no succession certificate is necessary. If each 
succeeding Mohunt took under the original deed of endowment 
or under the original trusts, each as a donee under the original 
grant, he is not the heir of the predecessor and no succession 
certificate is necessary. But if the trust estate passed ina course - 
of inheritance by custom or under the general law, a succession 
certificate would be neceseary. | 
Shekh Adam Isufbhai v. Jamnadas Ranchordas, I. L. R. 17 


- B. 94., S. 87 of the Registration Act lays down that “ Nothing 


done in good faith pursuant to this Act...... by any registering 
officer shall be deemed invalid merely by reason of any defect in 
his appointment or procedure.” The object of registration is 
chiefly to afford notoriety [77] to instruments of certain classes 


| especially those relating to immoveable property, The fact of 


registration consequently satisfies the object of the statute, not- 
withstanding any defects or irregularities in the procedure of the 
registrar. This view has been acted upon several times both by 
the Privy Council and the Courts in India, see Sak Mukhan Lall 
Panday v. Sah Koondun Lall Mohammed Ewaz v. Bir} Lall 4 


1. (1876) I. L. R. 2C. 152. 2. . (1877) LL.R. 3 O. 28. 
3. (1875) L. R. 2 I. A. 210. 4. (1877) L. R. 4 I. A. 166. 
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and the cases referred to in Hardei v. Ram Lall 1. Fol- 
lowing this cours: of decisions, Jardine and Parsons, JJ. held 
that the fact that a conveyance of. immoveable property did 
not contain a description of the property in the body of the deed, 
but only at the foot of it, did not render its registration invalid, 
notwithstanding the provisions of S, 21 of the Registration Act. 


Giriapa v. Ningapa, I. L. R. 17 B. 100. The Bombay High 
Court in a considered judgment delivered by Telang’ J. holds 
following the Madras view in Ayyavu Muppanar v. Nilayadatch 
Ammal 2 that the share to which an adopted son is entitled in 
the ancestral estate on the subsequent birth of an aurasa son is 
+ of that of the @urasa son or : of the whole estate and not $ of 
the whole estate. 

Umarkhan Mahamadkhin Deshmukh v. Salekhan, I. L. R. 
17 B. 106. We have recently dealt with the question, when a 
provision, for payment of enhanced interest in default of pay- 
ment on the date named can be relieved against by the Courts 
and on what principle the r. lief should proceed, see 2 Madras 
Law Journal P. 362. The judgment of the Full Bench of the 
Bombay High Court delivered by Sargent, C.J. in the case under 
notice is a very successful attempt at removing the mist that has 
gradually covered the question in the course of its treatment by 
the Courts. S. 74 of the Contract Act, the learned Chief Justice 
points out, has nothing to do with the question. “The sole 
object of that section,” he observes, “would appear to have been 
to provide for the class of cases to which Kemble v, Farren 3, 
belongs, and in which the distinction between liquidated damages 
and penalty has given rise to so much difference of opinion in 
tne English Courts.” The question merely is whether the pro- 
vision for enhanced interest is so unfair that the Courts should 
give equitable relief to the debtor by refusing toenforceit. The 
Bombay Court is of opinion that notwithstanding the advanced 
economic principles which dictated the passing of Act XXVIII 
of 1855, (see S. 2), the power of the Courts to grant relief in such 
cases is not taken away. This, let us grant,is so. But why 
should not the Courts recognise the real principle on which relief 
is to be given in such cases, and why should the fiction be kept 


el I. L. R. ILA. 319. 2. (1862) 1M. H. O. R, 45. 
8. 6 Bing. 141, f 
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up that the agreement to pay enhanced interest is penal and that 
“ the parties could not have [78] meant what they meant.” The 
real ground of relief is oppression. The maintenance of these 
fictions obscures the practical solution of the problem greatly. 
Thus the Bombay Court lays down that where the provision for 
the enhancement of interest is retrospective, it is generally a 
penalty, but that ordinarily it is not a penalty when it is pros- 
pective. This rule, we submit, is purely artificial and does not 
deal with the substantial ground of the interference of the Court, 
viz., oppression. This is recognized by the Court in the case of 
prospective enhancement, for they observe that if the enhanced 
rate is unduly heavy, it may be treated as a penalty. But why 
should a retrospective enhancement be always treated as a 
penalty, There is no reason for doing so where the rate of 
interest is not very heavy. On the whole we think that the whole 
case law on the subject isin avery unsatisfactory state, the 
result mainly of over-imitation of English decisions. 

Abdul Kader v. Aishamma, I. L. R. 16 M. 61. The art of 
mystification is much cultivated by the Bench, at least in India. 
The profession is asked to believe that there is no conflict between 
the case under notice and the decision in Patcha v. Mohidin 1 
and Kasmi v. Ayishamma?, Shephard and Subramanya Atyar JJ. 
could not convince themselves that, where the heirs entitled to the 
estate of a deceased Mahomedan have been in-joint possession of 
the estate subsequent to his death, say for 20 years, and one of 
them loses such possession subsequently and sues the others for 
his share of the inheritance, the suit is barred under Article 123 
of the Limitation Act, because 12 years have expired from the 
time that he was entitled to distribution, notwithstanding the 
fact of his having been in possession shortly before his suit. But 
their attention was drawn to Patcha v. Mohidin 1 and Kasmi v. 
Ayishamma 2which held that in such circumstances the suit 
would be barred. These learned judges referred the case toa 
Full Bench. Of course it was impossible to doubt the correct- 
ness of the referring judges’ view on the matter. But the ‘cases 
that puzzled them had been recently decided and how were they 
to be pronounced wrong? It was discovered that there was really 
no conflict. The Full Bench say, “In Pacha v. Mohidin 1, it 


1. (1891) I. L., R. 15 M. 57. 2, (1891) I. L. R. 15 M. 60. ° 
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was held...... that plaintiff had never obtained any distribution of 
her share.” Let us turn to the report of that case. The learned 
judges who decided that case say, I.eL. R.15 M. at p. 59, “The 
Judge has held that the property was joint family property from 

which Lall Bee (.e., plaintiffs mother) was never excluded.” 
Again at p. 58 the judge’s finding is stated to be that the plain- 
tiff himself was allowed for a time to hold possession of his 
share. With regard to Kasmi v. Ayishamma 1 the judges say 
that plaintiff was in possession of some of the properties, but not 
of those of which [79] defendant was in possession. This they 
say is not sufficient to exclude the operation of Art. 123 and to 
make Art. 144 applicable. Yet we are told that the case under 
notice which undoubtedly was rightly decided does not conflict 
with the prior decisions of the Court in the 15th volume. 


NOTES OF ENGLISH CASES. 

Harrison v. Duke of Rutland, 1893, 1. Q. B. 142. The 
defendant was the owner of a grouse moor crossed by a highway, 
the soil of which was vested in him. On the occasion of a 
grouse drive upon the moor the plaintiff went upon the highway 
solely for the purpose of using it to interfere with the defendant’s 
enjoyment of his right of shooting, by preventing the grouse 
from flying towards the butts occupied by the shooters Held 
by the Court of Appeal that as the plaintiff was upon the 
highway for purposes other than its use as a highway, he was a 
trespasser. 

Per Lord Esher M. R :—I do not think that such a trespass 
can be made out except where acts other than the reasonable and 
ordinary use of a highwiy as such have been done on that 
particular portion of the highway the soil of which belongs to 
the owner alleging the trespass. If a person is passing along a 
part of a highway which belongs to a particular owner, in order 
to do something beyond, on land which does not belong to that 
owner, then so faras that owner is concerned, he is merely 
passing along that part of the highway, and, whatever may be 
his intention todo further on, there would be no trespass as 
against such owner, Again, if a min is passing along a 
highway, only intending, so far as the highway is concerned, to 
pass along it, though he intends to go from it and goes into other 

_ 1. (1891) I. L. R. 15 M. 60. i 
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lands of the same owner and does something contrary to his 
rights, I do not think that thére will be any tresspass on the 
highway. : | 

Perkins v. Bell, 1893. I Q. B. 193. The plaintiff sold , 
barley to the ‘defendant by sample,. to be delivered at T. railway. 
station near the plaintiff's farm. The defendant resold the barley - 
on the same day toa brewer. The plaintiff discovered an 
admixture of barley of inferior quality and gave. notice to defen- 
dant of the same, offering to make good the deficiency. The 
barley was delivered at the T. station and the defendant 
inspected a bulk sample of the barley delivered and directed 
the station master to send it to the sub-purchaser. On 
rejection by him as not according to sample, the defendant 
claimed the right to reject also. 

Held that the presumption that the place of delivery was to 
be the place of inspection was not rebutted and that as the 
defendant had [80] inspected a sample at such place of delivery 
and taken delivery by ordering it to the sub-vendee the right of 
rejection was gone. 

In re Hoyle Hoyle v. Hoyle 1893, I Ch., 84, Where a person 
made an oral promise to pay a debt due by another and after- 
wards recited it in his will, held by the Court of Appeal that 
the recital was a sufħcient memorandum in writing within the 
Statute of Frauds. 

In re Champion Dudley v. Champion, 1893, I Ch., 101. 
Where a testator devised “Orchard cottage and the lands 
belonging thereto situated &c. and in my occupation ” and: 
afterwards purchased some land adjoining the cottage, and ina 
subsequent codicil confirmed the will changing trustees alone, 


“held, upon the construction of the will and the codicil, that the 


land purchased passed under the devise with the cottage. 

Where the trustee of certain property in which he and 
others are beneficially interested, mortgages the property as sole 
beneficial owner and the mortgagee sells the property under a 
power of sale, the others beneficially entitled have a right to 
adopt the sale and to follow the purchase-money in the hands of 
the mortgagee. 

Ryan v. Mutual Tontine Westminster Chambers Association 
1893, I Ch. 116, Where the lessor of buildings contracts with 
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the lessees at the time of lease, to employ a man to act for the 
lessees competent to perform the duties of a porter who should 
be in constant attendance and whose’ duties during his occasional 
absence should’be performed by an efficient substitute, held by 
the Court of Appeal, in an action by a lessee for breach of 
covenant, that the court could not grant an injunction to prevent 
continuance of the breach of the covenant or order specific 
performance of it. Held also, the contract being not merely 
that the landlord should employ a porter but that he should 
employ a porter who should do specified work for the benefit of 
the tenant, that the contract was indivisible and that the court 
should not interfere tocompel specific performance of a part. 

Per Kay, L. J:—Ordinarily the court will not enforce 
specific peformance of works, such as building works, the 
prosecution of which the court cannot superintend ; but where a 
railway company has taken lands from a land-owner on the 
terms that it will carry out certain definite works, cig court will 
order specific performance. 


In re Doody Fisher v. Doody, Hibbert v. Lloyd, 1893 I Ch. 
129. , Where one of two co-mortgagees isa solicitor and acts as 
such for himself and his co-mortgagee in a foreclosure action, held 
by the [81] Court of Appeal that he cannot charge for profes- 
sional remuneration against the mortgagor. 


| Held by Sterling, J. that there is nothing in principle to 

prevent the partner of a solicitor morigagee from receiving 
remuneration for his trouble and in the absence of an agreement 
that the solicitor mortgagee is not to share in the profits arising 
from the transaction in question, the proper cause is to ascertain 
what the proper costs are, and then to allow the other partner the 
same share in them as he is entitled to in the general profits of 
the partnership business. 

In re McGrath, 1893, L Ch. 143, The court has jurisdiction 
to remove a guardian of infants appointed by the mother after the 
father’s death, under the Guardianship of Infants Act, 1886, if 
it is satisfied that it is for the benefit of the infants to do so. 

The jurisdiction of the court in relation to infants extends 
to infants who are not wards of court and who have no property ; 
but §uch jurisdiction is limited to the appointment and removal 
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of guardians, and does not extend to making schemes for their 
maintenance or education. 


MISCELLANEOUS. 

The Madras Law Journal:—We quote the following from 
the American Liw Review “We have received the October 
number of this periodical, We have looked it over with interest, 
It strikes us as entitled to rank as a first-class professional jour- 
nal. It is well printed on clear and good paper. We welcome 
it to our exchange list.” 

Short-hand writers of Courts :—The Law Journal writes :— 
“From more than one point of view the acceptance of Mr. 
Commissioner Kerr’s [82] suggestion to the Corporation would 
be welcome, It would be interesting to watch the experiment in 
the City of London Court in the light of the demand that has 
frequently been made for the appointment of an official short-hand 
writer to every court in the Royal Palace of Justice. Some basis 
for-this demand exists in the Divorce Court, where the official 
short-hand writer has been for many years among the most im- 
portant of the officials; but the business of the City of London 
Court is more varied, and the experience gained there would be 
of greater value, Not many months ago Mr. Justice Kekewich, 
presiding at an annual meeting of stenographers, declared that 
every Court of Justice should have a short-hand reporter 
attached to itand several other occupants of the Bench share his 
lordship’s ‘opinion. It is clear that suitors ought to find an 
official system cheaper than the voluntary one now in force ; and 
on this ground alone the application of Mr. Commissioner Kerr 
and the views expressed in even higher circles deserve very 
serious attention.” — We hope some attempt will be made to 
introduce short-hand writers in the courts of this country. 

Jurors Remuneration Bill:—Mr. G. Elliot, on Wednesday, 
moved the second reading of this bill, which proposes that 
common jurors in civil actions shall be remunerated for their 
services by the parties to the proceedings,—Sir M. Hicks-Bench 
said this was a novel proposal, and he wished to know whether 
the Government approved of the bill.—Mr. Asquith said he saw 
no objection whatever to the bill.—The bill was read a second 
time.— Law Journal. 
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Judge's duty: —Addressing the grand jury at newcastle Mr. 
Justice Bruce said, “ Gentlemen, [ cannot but express to you the 
great gratification with which I have listened to the words of 
your foreman, It isa matter of pride to me to know that my 
own townsmen rejrice in the honor which the Queen has been 
pleased to confer upon me, It will be my earnest effort to 
realise hopes that you have expressed. It is only by earnest 
effort that men can hope to realise or accomplish noble things. 
It will be my constant endeavour to preserve that open mind 
which is so necessary in a judge—that reticence of words at 
which Lord Bacon hints, when he says that “a much-speaking 
judge is no well-timed cymbal’’—and that spirit of patient 
investigation which alone can lead to the elucidation of truth. 
—Law Journal. 

Real property —Easement— Diversion of percolating water: 


—A conveyed to B land to which there was appurtenant the - 
right to take water from a spring on A’s adjoining land.. A. 


maliciously dug a well and ditch close to the spring, and thereby 


so diverted the percolating water as to make the spring useless , 


to B. Held, that B could have specific [83] reparation, for A’s 


land became servient to B’s tothe extent apparently needed to: 


sustain the grant. In any event, malice was immaterial. Paine v. 
Chandler 1 —Harvard Law Review, 


Hividence —Dectarations of deceased showing state of mind. 


or tntention: -On a trial for murder of a woman, the defence 
was that.the deceased had committed suicide. The circumstan- 
ces not being consistent with this theory, the testimony of a 
trance medtum was offered, to the effect that deceased called 
upon her the day before her death, and stated that she was five 
months pregnant with child, and asked what she should do, and 
later in the interview said she was going to drown herself. The 
evidence was rejected. Held, that such evidence was admissible 
to show the state of mind of deceased, and was not too remote 
in time, as the conditions had not changed from the time of the 
declaration to the time of death so as to make the declaration 
inapplicable. Commonwealth v. Fetch 3 overruled , Common- 
wealth v. Trefethen 3—Harvard Law Review. 





l 32N. E. Rep 18(N. Y.) “2. 182 Mass. 22, 
v 2. 81N. E. Kep. 061 (Mass.) 
12 


. 
- 
errs 


* 96 . THE MADRAS LAW JOURNAL. voL. itt 


Evidence— Declarations of deceased showing staté of mind 


or intention :—In an action upon a policy of insurance, the 


defendant introduced eviderfce tending to show that a dead body, 
found at a certain place, which plaintiff claimed was that of the 


insured,‘ was in’ fact that of one W, and offered in evidence » 
letters written by W to his family, in which he stated his inten-* 


tion of going to the place where the body: was found. The 
evidence was excluded, and defendant excepted. Held, that 
such letters were competent evidence, not as proof that the 
writer actually went toa certain place, but that shortly before 
the time’ when, as other evidence tended to show, he did go, he 
had an intention so to do. Such letters were not competent as 
memoranda made inthe course of business Mut. Life Ins. Co. 
v. Hillman 1 —Harvard Law Review. . 

Criminal Law.—I nsanity—tlrresistible impulse.—Defendant 
indicted for: murder, set up the defence of insanity, The judge 
in the lower court told the jury that, even though defendant 
knew the act was wrong, if his will-power was so weakened by 


disease as to render him incapable of controlling his acts, he . 


must be acquitted. This instruction was held erroneous in the 
upper court, on the ground that the only test of insanity is ` 
whether the defendant at the time of committing the act knew 
the difference between right and ‘wrong, aud knew that his act was 
wrong. State v. Harrison 2 —Harvard Law Review. 

A wif sri ght to be mistress of a home —The case of Shinn v. 
Shinn 3 , hasaheadnote suited to interfere with the hopes of 
young aque of larger heart than practice. Mary B Shinn filed, in, 


[84] the new Jersey Court of Chancery, a bill for support against | 


her husband. Two weeks after his marriage Mr. Shinn had import- 
ed his bride into the home of his parents, a house already equipped 
with his .father, mother, brother, sister, nephew, and niece. In 
this dwelling the young couple had a well-appointed bed-room, 
a piano in the parlor, and two seats at the family board. ` Atter 
a year’s experience the wife removed herself and child to the 
home of her aged grandfather, alleging ill-treatment by her 
husband and family. There is no proof of this; and the result 
of the slight evidence seems to be that there was nothing beyond 


J. 12 Sup. Ct. Rep. 909. 9. 159. E. Rep. 982 (W. Va). « 
3. 24 Atl. Rep. 1022, 
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a general unpleasantness, -in which the husband sympathized 
with his family. In the wife’s. brief carrespondence with her 
_husband after her departure, her ônly complaint is that she is 
not mistress of the hous Her husband offers, with natural 
coolness to take her back, which she refuses, unless he will 
furnish her a house of her own, even ifit consists of no more 
than two rooms. 

After the complainant had rested her case; Mr. Shinn 
expressed willingness to provide a home. The further hearing 
was suspended; but when the Vice-Chancellor examined the 
new dwelling he decided that -such a batey furnished shanty 


- =- -æ = 
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alimony. S 

The head-note reads: “ (1) Every wife is entitled to a home 
corres ponding with the circumstances and condition of her 
husband, over which she shall be permitted to preside as such 
wife, and it is the duty of the - husband to furnish such home. (2) 
A house over which others have- entire control, and in which the 
husband and wife reside as boarders simply, is not such home.” 

The second part of this is startling enough. The notion 
that every wife hasa right to keep house is one of which the 
general recognition would work a revolution in the domestic 
history of the race. Its effect on life in New York city, for 
Instance, is rather hard to conceive. However, there is less 
ground for panic than one thinks at first, for the Vice-Chan- 
cellor's words are less sweeping than those of the maker of the 
head-note. ‘“‘ The. correspondence shews that all Mrs, Shinn 
desired was a home in which she could be mistress. This every 
wife is entitled to.” Mr. Shinn, however, “insisted upon the 
condition that she must either come back to him and live with 
him as a boarder, in the home of another,” or in the shanty 
above referred to. There is nothing here to show that a suit 
ina Fifth Avenue boarding-house, [85] where the landlady was 
no relative ot the husband, might not have been a home over 
which the wife could satisfactorily preside as mistress. Still, 
the language is absurd enough, and the court does not mention 
an authority in the whole case. Surely none could be found for 
the proposition that the single fact that the husband forced his 


— 
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wife to “live with him asa boarder in the house of another ” is 


ground for.separate maintenance. Very posstbly there may be 


facts in the case making thé decree justifiable ; but the language 
of the court, .and. still more that of the maker of the head-note 


‘needs revision.—Harvad Law. Réview. 


An injunction against the use of profane nbi HLA 
comical decisions has been rendered in Detroit. It. seems that 
in that beautiful and well-ordered city, there is.a fellow by the 
name of Dunn, who, not having the fear of God before his eyes, 
but being thereunto moved by that old arch-serpent, the devil, 
and otherwise determined to exercise unon his own premises the 
inalienable rights of an American citizen,—did swear and curse 


, thereon, by day and by night, in such a loud manner as to annoy 


his neighbours, and to make himself a public nuisance. A young 
lawyer by the name of Wetherbee, just out of the law school, 


putting in practice some of the ` theoretical law there imbibed, 


filed a bill in equity against Dunn, in the circuit court of Wayne 
county, to enjoin, him from continuing the practice of annoying 
his neighbours by loud and profane language uttered on his own 
premises ; for though a man may do what he likes with his own, 
yet when he crosses the boundaries of his own, whether in person 
or by projecting a missile, or by producing an atmospheric vibra- 
tion. which shall flow over the said boundaries, he committeth a 
certain assault, and doeth a certain violence to the people lawfully 
there being. “And so it was that’ Mr. Justice Brevoort, notwith- 
standing the attempt of an old lawyer to laugh a seemingly weak 
case out of court, overcome by something more than one“hundred 
judicial decisions piled up by law student Wetherbee, and being 
of opinion that Dunn’s voice was as much of a nuisance by reasons 
of its vibrating across the boundary lines aforesaid as wonld the 
passage of a foul smell across the satd boundaries be, granted an 
injunction restraining the said Dunn from the said unlawful use 
of the said voice. Hence these tears. —A „uericna Law Review. 

‘Damages for mental suffering : -—In view of the progress 
that has been made in recent vears in clarifying the subject of 
damages for mental suffering and extending their scope, it is a 
disappointment to find the latest case (Chapman v, Western 
Union Tel. Co, 1, losing sight of fundamental distinctions which 
seemed to be at least clearly established. The plaintiff in this 
. 1. 46h J. 409. 
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Georgia case is the sendee of [86] a telegram which informed 
him of the desperate illness of his brother, and requested him to 
come, The message was delayed, in consequence of which the 
brother died before the plaintiff's arrival, and this action is for the 
statutory penalty plus damages for mental'suffering. Toso much 
of the petition as relates to damages for mental suffering the 
defendant demurs, and the Supreme Court holds that the 
demurrer was rightly sustained,—properly enough, since in Geor- 
gia failure to deliver a telegram is not in itself, apart from the 
statucory penalty, a cause of action for the sendce; and mere 
suffering, wheter mental, physical, or pecuniary, gives no right 
to recompense unless some right is infringed. 

But the court is not satisfied merely to decide the case. 
They go onto deny the existence of any general rule allowing 
damages for mental suffering. They explain the cases where such 
damages were allowed by the old law, such as assault and false 
imprisonment without contact, on the ground that the offence in 
these cases is wilful, and the damages punitive, They then cite 
cases denying the right to recover for mental suffering in cases 
much like the one at bar. Undoubtedly the old law would have 
precluded damages for mental suffering in such a case, even if 
there had been a right of action,—as there would have been if the 
plaintiff and sufferer had been the sender. If they had followed 
this older rule with a clear understanding of the ground on which 
the rule that is now so widely adopted rests, we could find fault 
only with their judgment. 

Why go on, however, with objections that have been answered 
with the greatest clearness, perhaps nowhere more clearly than 
in a book they quote themselves, only to misunderstand,— 
Sedgwick on Damages. “In Lynchyv. Knight 1. Lord Wensley- 
dale expressed the opinion that when the only injury is to the 
feelings, the law does not pretend to give redress. Though 
Mr Sedgwick (Dam. § 43 et. seq.) seeks to restrict this language 
to the case then before the court, and disputes its accuracy as a 
general proposition, it may be doubted whether the learned 
author is able to cite a single case sustaining his contention. 
He does refer to a number of cases; but in all of them the pain 
may be viewed ds an accompaniment or part only of some 
substantial injury entitling the party to compensation.” Of 

1, 9H, L-O. 557% i 
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course that is‘exactly what the text-writer says, if “ substantial.” 
‘be left out; and if that adjective be emphasized, .the statement 
is untrue ; ‘as ‘in many of thé recent telegraph cases the only large 
‘element of damages is.mental suffering. 
The court then indùlges’in some ‘more general’ criticisms. 
“ How much miental suffering shall be necessary to constitute a 
cause of action ? [87] Let-some of the courts favoring: recovery 
measure out the quantity.” The courts all admit -that an infinite 
quantity of suffering of any kind cannot-in itself constitute a cause 
‘of action. It seems hopeless to hammer at a distinction so clear as 
the difference between the proposition that the infringement of an 
actionable right should ‘be compensated -by damages for all the 
proximate injury of any kind resulting to the person whose right 
is infringed, and the untenable proposition the court mixes up 
with it, that suffering alone can constitute a cause of action. The 
Georgia court seems to have seen this distinction just clearly 
enough to explain how completely they misunderstood it: “ It 
is said there must be an infraction of'some legal right ‘attended 
with mental siffering, for this kind of ddmages to be given. If 
this be’true law, why is not the mental ‘distress always‘an item 
to be allowed’ for iñ the ddinages ; ? | Why not indeed ? ‘That is 
just what the ‘new rule is.‘ “ Throwing away the lame ` ' pretence 
of ‘basing recovery for mental suffering upon an otherwise harm- 
less trarisgréssion, “and stripping it of all false form and confusing 
technicality, it is manifest that to allow such á recovery is, in real 
substance, an effort to protect feeling by legal remedy.” Truly it 
is; but as long as our law is what it has always been, we must 
grope with sach “ confusing technicality” as the difference 
between the presence and the absence, of aright infringed. The 
failure of the court to seize this concept at a time when it is so 
important, so much noticed, and so clearly explained ' in the 
authorities cited by the court itself, is matter for surprise. It is 
perhaps unlikely that these elaborate dicta willbe followed in 
Georgia. The nearest. prior . case in the State isone allowing 
damages for physical suffering. Gooper v. Mullins £. Ha 
Law Review. _. | 
Presentation of cases before appellate courts :—Hon. W. B. 
Hornblower, i inan address before the students of the Columbia 
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College Law School, of February 26th 1892, on the subject’ of 
Appellate Courts, thus stated his conclusion as to the manner in 
which cases should be presented before such tribunals :— 

“In conclusion a few practical hints as to the presentation 
of a cause in the appellate court. “The first and most important 
qualitication for a successful advocate before an appellate tribunal 
is the ability to concisely, accurately, clearly and forcibly. state 
the facts of the case, so far as they are material, to enable the 
court to pass upon the question of law. Counsel who can 
accomplish this without unnecessary repetition and without read- 
ing to the court tedious extracts from the record, has accomplished 
more than half tie battle. If the court is made to understand the 
facts accurately, then ina large proportion of cases the conclusion 
of law tollows almost necessarily therefrom. A second [88] 
qualification for the counsel in the appellate court is to be able 
to state his law points clearly and incisiyely, referring briefly to 
the general principles an which he depends, and avoiding as far 
as possible all tedious references to authorities, which should be 
set forth fully in his printed brief. Thirdly, the arts of rhetoric 
are of little avail now-a-days before our appellate courts. A few 
suggestive illustrations are not out of, place, nor should the 
advocate disregard such care as may be necessary to choose 
appropriate language, and to avoid a slovenly or shiftless mode 
of utterance of hts thoughts. Any attempt, however; at decla- 
mation, or what is commonly known as’ oratory, before an 
appellate court is wholly out of place and tends to bring the lawyer 
who uses it into disrepute with the court. Appellate judges are 
very sensitive to any apparent attempt to appeal to their emotions ; 
by such elocutionary efforts as might be appropriate before a 
jury, or upon the stump, or even in a legislative debate. 

s Finally, it is the duty of the advocate to be truthful and 
candid with the court. The duties of court and counsel are 
_ reciprocal. The court owes you the duty of a careful, patient, 
and respectful hearing ; you owe the court the duty of a candid, 
truthful statement of facts, and an equally candid and truthful 
presentation of authorities. The lawyer who acquires a reputa- 
tion in an appellate court of misstating the evidence, or of 
misrepresenting the authorities, soon losesthe respect of the 
court, and is hampered by a presumption against him in ‘the 
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presentation of his cause. On the other hand, a lawyer who is’ 


known to the judges as habitually truthful and straight-forward... 
in the presentation of a case, starts with a presumption in’ his °: 


favor, which from the mere stand-point of expediency, aside: 
from the standpoint of professional ethics, is of the highest. 


value. ‘I do not mean however, by calling attention to the., 


question of ‘expediency, to slight the importance of ‘profes-_ 
sional ethics. Nothing is farther from the truth than the 
common impression among laymen that the lawyer regards, | 
everything as justifiable that aids him in winning his cause. 

On the contrary, no honorable lawyer will inténtionally misstate ` 
the evidence, or misquote an authority, or present or distort ` a 
principle of law for the purpose of temporary success in the 
cases at bar. I believe no higher standard of ethics exists any- 
where than the standard in our ‘profession. The great jurists who 
have laid down from the bench the doctrine of justice and eqility- 
and right conduct which are the just pride of common law, were’ 
men who were trained in the contest of the bar. You have ‘a 
high standard to live up to and high examples to follow and I 
believe that the coming generation of lawyers will do their part 
towards upholding these standarJs and imitating these 
examples :—American Law Review. 3 





[97] FAMILY CUSTOMS AMONG HINDUS... 


One mark of advance in society is the change in law from ai 
personal to a territorial character; The scope of laws is originally 
deter nined with reference to tribes and com munities, and not with 
reference to local areas. Each tribe carries its own law with it, 


‘and where several.tribes have been brought together ina place, the. 


special laws of each tribe have to be separately administered -to 
the members of that tribe. The greater the variety of tribal ele- 
ments in the population of a country, the greater will be the diver- 
sity of laws applicable to it. This diversity of laws tends to 
disappear, as the various tribal elements of the population combine 
into an organic whole and develop a sense of national unity. Laws 
have long since arrived at this stage in England, and sucha thing 
as a family custom inconsistent with the general law is not heard 
of. In India, on the other hand, the laws which regulate marriage, 
adoption and succession still retain a personal character, Though 


VOL. IIL. THE MADRAS: LAW JOURNAL. 97 


there is a general presumption that a Hindu in the Madras Presi- 
dency is governed by the Mitakshara and a Hindu in certain parts 
of Bengal by the Dayabhaga, theepresumption is liable to be 
rebutted by proof of special usage in particular castes or tribes, 
Ram Das v. Chandra Dassia 1, The heterogeneity of laws is 


“carried to such an extent, that even- individual families have 


claimed to be governed by special rules of succession, &c., incon- 
sistent with the general law. It has been said that,. under the 
Hindu law, clear proof of usage will outweigh the written text of 
the law, The Collector of Madura v. Mootoo Ramalinga Sethu- 
pathy, 2. The question we propose to consider is, whether 
every kind of usage which satisfies the conditions as to age, con- 
tinuity, uniformity, certainty and reasonableness is equally entit- 
led to recognition. As regards customs observed in particular 
localities, there is no doubt as to their validity, when they 
[90] conform to the requirements mentioned above Ramalakshmi 
Ammal v. Sivanantha Perumal Sethurayar 8, Hurpurshad v. 
Sheo Dyal t, Gopalayyan v. Raghuputiayyan 5, Vayidinada v. 
Appu 6, The customs of castes have also been held entitled to 
recognition where they satisfy the necessary conditions. As re- 
gards family customs, however, there has been a considerable con- 
flict of authorities. On the one hand it is urged, that any family 
custom which satisfies the requirements of customary law and is 
not opposed to the general spirit of the Hindu law should be held 
valid. On the other hand, it is contended, that the recognition 
of such customs would lead. to an endless list of exceptions to 
general rules and produce serious inconvenience in the adminis- 
tration of the law. “The use of law” says Jagannatha, “is 
only to.prevent the introduction of multiform practices at the will 
of the men of the present generation.—Colebrooke’s Digest, Bk. 
I, 50, commentary. If a custom set up by a family, though 
different from the law governing other families belonging to the 
same caste and local area, follows the law observed in a different 
local area or by a different caste, the recognition of it would not 
be attended with the same amount of inconvenience which would 
result from the recognition of family customs which are not in 
accordance with the laws of any locality or caste. In all.cases 
ee 


1. (1892) I. L. R. 20,6. 409. ' 2, (1868)12 M. I. A. 436. 

3. (1872) 14 M. I. A. 585. 4. (1876) L.R. 8 I. A. 259, 285. 

5. (1874) 7 M. H.C. R. 254. 6. (1881) I. L. R. 9 M. 44. 
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therefore in which a family usage is in accordance with the law, 
obtaining in another province or tribe, the courts are disposed to 
find a legal.origin for. the usage and give effect to it. Thus.if a. 
Hindu governed-by the Mithila law goes and settles in Bengal it 
is open to him to follow either the Mithila law by which he was 


governed or the Dayabhaga law which governs the people among. 


whom he settles, Rutcheputty Duit Jha v. Rajendar Narain 
Rao, Again, where a person changes his religion, it is 
ordinarily open to him, in the absence of positive law. to ‘the 
contrary,- ‘to, elect, whether. he would. be governed by the law 
by which he was formerly. governed, or by the law governing the’ 
followers of. the new religion-which he has embraced. Where the 
religion to which a person is converted ‘imperatively enjoins 
a particular system of law, it is possible that the courts may- 
hold that the convert is incompetent to . follow. any custom at 


variance with the laws so enjoyed. In-Abrazam v. Abraham 2;. 


a Native Christian of Hindu origin who had adopted.the usages 
[94]. and habits of life of East Indians was held to have adopted. 
the law of succession applicable to that community. It was laid. 
down by the Privy Council-that upon the conversion of a Hindu 


to Christianity, the Hindu law ceased to have any binding. force. 


and that he might retain, or renounce the. Hindu law. Their 
Lordships said that the convert might by his course of conduct 
have shewn by what law he intended to be governed. He might 
do so either by attaching himself to a class which had adopted: 
some particular law, or by having himself observed some parti- 
. cular law, family usage, or, custom. That it was not competent 
to parties to create, as to property, any new law to regulate the 


succession to it ab intestato their Lordships had no doubt. But. 
they considered that the'question before them in the particular: 


case was, whether when there were different laws as to property 
applying to different classes; parties ought not to be considered.to. 
‘have adopted the law as to property, whether inrespect of succes- 
sion ab intestato or in other respects, of the class to which they: 
belonged. One circumstance which among others had an influence 
upon their Lordships’ minds was, that at the time when the case 
of Abraham v. Abraham 2, went up before them, there was no law- 
of succession in India applicable to Native Christians as such. If 





1. (1889) 2 M. I. A. 138. 2. (1868) 9 M. I. A. 199. 
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the case had arisen after:the Indian ‘Succession Act, it is likely 
that their Lordships would have expressed a different opinion in 
regard to the right of a Native Chfistian to elect his law of 
succession. In Jowala Buksh v. Dharuim Singh 1, the Privy 
Council considered it doubtful, whether it was competent for a 
‘family converted from the Hindu to the Mahomedan faith to 
retain for several generations Hindu usages and by virtue of that 
‘retention to set up for itself a special and customary law of 
inheritance. But what would be incompetent for a single family 
need not be incompetent for a class composed of a large number 
of such families. The Khojahs and Memon Cutchees of Bombay 
who are Mahomedans of Hindu origin have long followed the 
rules of. Hindu law in regard to the enjoyment of, and succes- 
sion to, property, and their right to follow such rules has been 
recognized by a long course of decisions, Khojah’s Case. Perry's 
O. C., 113, Rahimatbai v. Hirbdai2, Ashabai v. Haji Tyeb 
Haji Rahimtulla 8, Mahomed Sidick v. Haji Ahmed 4, In the 
matter of Haroon Mahomed 5, In Hakim Khan v. Gool Khan 6, 
[92] it was held that the presumption of joint family and joint 
acquisition was not applicable to Mahomedans, and that it was 
not competent to a Mahomedan to adopt part of Hindu usages. 
Adoption by a Hindu family of the tenets of another sect of 
Hinduism would not affect the lawsand customs by which the 
personal rights and status of the members of the family were 
governed. Where there was a custom among Jains of adoption 
by widows without the authority of husbands, it was held that 
the custom continued to be applicable toa Jain family which 
adopted Vaishnavism, Manik Chand Golecha v. Jagat Settani: 
Pran. Kumari Bibi, But wherea family cliams to follows 
rules as to inheritance, marriage, or adoption whick are not known 
to the general law of any community, tribe, or locality, the courts 
have differed as to the propriety of admitting the validity of such 
claims. According to -the Hindu law books, all family customs 
of immemorial. antiquity are required to be respected. Manu 
says, (Chap. VIII, pl. 41), “A king who knows the sacred law 


1. (1866) 10 M. I. A. 511, 537. 2. (1877) I. L. R. 8B. 34. 
2. (1882) I. L. R. 9 B. 115. 4. (1888) 1. L. R. 10 B. 1. 
5. (1885) I. L. R. 14 B.:186. 6. (1882) I. L. R. 8 C, 826. 


7. :(1889) I. L. R. 17 C. 518, 538. 
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must inquire into the laws of castes, of districts, of guilds and of 
families and settle the peculiar law of each.” “Let the-rules of 
each country, caste and* family that have been obsarved-from 
ancient times be still observed in the same way.— Brihaspaiz, see 


also Yajnavalkya, Bk. I, pl. 342. “The laws of countries, 


castes and families which are not opposed to the sacred records 
have also authority.” —Gautama XI, 20. The text of the 
‘Vamana Purana quoted by Vachaspati and Raghunandana 
-declares, “A man should not neglect the approved customs of 


-Districts, the equitable rules of his family, or the particular laws’ 


of his.race. In whatever country, whatever usage has passed 
through successive generations, let not a man disregard it; such 
usage is law in that country,” Colebrooke’s Digest, Bk. I, 98, 99. 
The Sanskrit writers do not seem to have perceived the evil 
consequences of upholding every family custom and thus ‘making 
the exceptions to the rules as frequent as the rules themselves. 
In Tara Chand v. Reeb Ram 1, a Hindu family set up a>custom 
by which property was said never to have passed by inheritance 
but always by devise. The custom was not entertained on-the 
ground that individual families could not make laws of inheritance 
for themselves. It was remarked by Mr. Justice Holloway that 
jurists would never have conceived it possible for a customary law 
antagonistic to the general law to be -established .by evidence of 
[93] the acts of a single family, confessedly subject to that gene- 
ral law. In Basvantrav Kidingappa v. Malaappa Kidingappa 2 
it was held that a custom of primogeniture could not be supported 
in the case of a petty Hindu family. . 


‘The case of Madhavrav Raghavendra v. Balkrishna Ragha- 
vendra 3, followed the decision in Tara Chand v.-Reeb: Ram ‘+, 
and laid down that evidence of the acts of a single family repug- 
nant or antagonistic to the general law would not establish a 
valid custom or usage enforceable in a court of justice. - In 
Bhujangarav-D. Ghorpade v. Malojirav D. Ghorpade 5, it was 
laid down that the custom of primogeniture was recognized only 
with reference to large Zamindaries and other estates in the 
nature of principalities. In Musumat Sarupi v. Mukh Ram ®, 


1. (1866) 8 M. H. C.'R. 50. 2. (1865) 1 B.H.C.R..App. 43, 47. 
3. (1867) 4 B.H.O.R. (A.C.J.) 113. 4. (1866) 3 M. H. CR. 50. | 
5. (1868) 5 B.H.C.R. (A.C.J.) 168. 6. (1871) 2 N.W.P.H.O.R. 227. 
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small sections of society were declared to“be incompetent to 
make special laws of descent for themselves. The casesin which 
family customs have been recognized ‘have been chiefly cases 
relating to Zamindaries, in regard to which a custom of imparti- 
bility and primogeniture has been set up. Many Zamindaries 
are in the nature of rgjs or principalities and may well claim to 
stand on a different footing from ordinary families. Even in the 
case of Zemindaries which did not originally partake of the - 
character of a raj, the custom of impartibility and primogeniture 
might in many cases be considered as an incident of the feudal 
tenure on which they were held. Excepting Zamindaries in 
regard to which special customs might be justified on grounds 
like those ‘we have suggested, there can be no distinction in 
principle between great and petty families. In Baboo Gunesh 
Dutt Singh v. Maharajah Moheshir Singh 1, .it was stated by 
the Privy Council that there was no doubt, the general law with 
regard to inheritance, as well as with respect to other matters 
might in the case of great families, where it was shown that 
usage had prevailed for a long series of years, be controlled, unless 
there Was positive law to the contrary. In Soorendronath Roy 
v. Mussamut Heeramoni Burmoneah 2, it was held that the 
prevalence in any part of india of a special course of descent in 
a family differing from the ordinary course of descent. in that 
place of the property of people of that class or race stands on 
the footing of usage or custom of the family and that it must have 
had a legal origin and continuance. The case of Neelkisto Deb 
[94] Burmono v. Beerchunder Thakoor 3, related to the Tippera 
raj and a special mode of succession at variance with the general 
Hindu law was therefore recognized. In Umrithnath Chowdhry 
v. Gowri Chowdhry 4, where a custom of primogeniture was set 
up by an ordinary family, it was held that family custom must 
be proved by immemorial usage which could not be predicted of 
a simple and single estate, the title to which dated from a 
comparatively short period of time back. This case points out . 
the principles by which their Lordships of the Privy Council are 
guided in determining whether a family custom ought to be 
recognised. Notwithstanding expressions to the contrary in 
some of their judgments, their Lordships apparently draw no 


1. (1855) 6 M. I.-A. 164, 187, 2. (1868) 12 M. I. A. 91, 
"3. (1869) 12 M. I. A.'588. 4, (1870) 18 M, I. A. 549. 
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‘distinction between Zamindaries and. other estates and seem 
‘prepared to admit any family custom which answers the require- 
‘ments of customary.law. Where a special custom is set up by an 
ordinary family, it would be a matter of great difficulty to prove 
its antiquity and uniformity. The inconveniences which would 
arise from theoretically opening the door to all kinds of family 
customs are practically obviated by the stringent application of 
rules of evidence. The injunction of the Hindu law-givers that 
the usages even of families should be respected is thus literally 
adhered to and inconvenient customs set up by petty families are 
choked by the caurts on the ground of want of evidence. In 
Ramalakshmi Ammal v. Stvanantha Perumal Sethurayar 1, it 
was stated by the judicial committee that it was fully sensible of 
the importance of giving effect ‘to long established usages in 
particular districts and families but that they should be ancient 
and invariable. In Chowdhry Chintamun Singh v. Mussamut 
Nowlukho Konwari 2. the distinction suggested in Baboo Gunesh 
Dutt Singh v. Maharajah Moheshur Singh 8, between. great and 
small families is expressly abandoned. The Privy Council de- 
clared, ‘‘ It seems to their lordships to be too late to question 
what is affirmed by many reported cases, that a custom of des- 
cent according. to the law of pimogeniture may exist by Kulachar 
or family custom although the estate may not be what is 
technically known either as a raj in the north of India, or-as‘a 
Polliem in the south of India. . l 
In Shidhojirav v. Naikojirav 4, a custom of primogeniture 
in the family of a Desai was allowed to. prevail against the 
ordinary law. . The decision proceeded on the [95] ground 
that the custom in question obtained’ not merely in that parti- 
cular family but in families belonging to the Desai class 
generally, and that the Desais being holders of a hereditary public 
office, the system of primogeniture might. be better suited to.the 
requirements of the service, Perhaps the best discussion of the sub- 
‘ject of Hindu family customs is to be found in Bhau Nanaji - 
Utpat v. Sundarabai 5, where after an elaborate examination 
of the authorities Mr. Justice West comes to the conclusion 
that all family customs which are not opposed to the general 


1. (1872) 14M. I. A. 585. - 2. (1874) L. R. 2I. A. 268. ` 
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spirit of the Hindu law are-entitled to recognition. In this case a 
custom.was alleged among the Utpat families of Pandharpur of 
excluding daughters from succession; and such a custom, not being 
one which could be said to be opposed to the general spirit of the 
Hindu law, was allowed as valid. © | 

The customs we have hitherto noticed have all been customs 
relating to succession. In regard to marriage and adoption also, 
special family customs have been recognized.by the courts. In 
the Tipperah Raj family, an inferior form of marriage called the 
Santigri hita is allowed by custom. It is a comparatively simple 
form of marriage requiring little ceremony and conferring an 
inferior status upon a Ranee married in this form, In Rajah 
| Bishnath Singh v. Ram Churn Mujmoodar 1, it was held that 
there might be a family custom barring EET N by adoption. 
The legal possibility-of such a custom is also admitted by the 
Privy Council in Fanindra Deb Raikat v. Rajeswar Das 2. 

The conclusion forced upon us by a review of the authorities 
is, that all family usages are entitled to judicial recognition, 
provided they fulfil the conditions of a valid custom and are not 
opposed to the general spirit of the Hindu law. Any attempt 
however to establish a family custom in derogation of the general 
law must be viewed by the courts with a jealous eye, lest the ` 
exceptions become so numerous äs to eat up the rules. 


- a a 


[96] CRITICAL NOTES 
.VENKATA ROW v. PARTHASARADAHI AIYANGAR, 
3M. L. J. Rep., 35. 

The admissibility of an acknowledgment in a deposition to 
interrupt limitation :—In the case which heads this note, Muthu- 
sami diyar and Wilkinson, J.J. had.to decide a question which, 
so far as we are aware, was one of first impression in this country. 
The defendant in an action upon a bond pleaded in defence the 
statute of limitation, and the plaintiff sought to avoid it by setting 
up certain acknowledgments which, he contended, under S. 19 of 
the Limitation Act gave him a fresh.period or periods of limitation 
from the date or dates when they were made. The acknowledg- 
ments relied on were contained in a deposition by the debtor as 
a witness before a court.of justice. Their ‘Lordships had therefore 


1. (1850) 8. D. A. p. 20, a. u (1885) I. L. R. 11 0; 463. 476, 
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to decide whether a deposition given before a court as a witness. . 
is “an acknowledgment. in writing signed” within the meaning 
of S. 19 of the LimitationsAct and whether supposing it was, 
there was a sufficient acknowledgment of the liability which the’ 
plaintiff sought to enforce, Both.the learned judges agreed in 
deciding the latter question in. the negative, but they did riot agree 
in their views on the former. Mr. Justice Muthusami Aiyar answ- 
ered it in the affirmative and Mr. Justice Wilkinson in the negative. 
The. question is of great importance and one of considerable diffi- 
culty, and whichever view may be adopted will-not be altogether 
free from objections of more or less weight. The‘point is strangely’ 
bare of authority; and the solution of the difficulty must depend -. 
on the view we entertain regarding the theory of the legislature 
with regard to acknowledgments, if it could be said that the 
legislature had any definite theory at all. According to Mr. Justice 
Wilkinson and the decision of West J. in Dharma Vithalv. 
Govind Sadvalkar 1 on which the learned judge relies, “The in- 
tention of the law is to make an admission in writing of an 
existing jural relation equivalent for the purposes of imitation’ 
to a new contract and for this purpose the. consciousness and: 
intention must be as clear as they’ would be ina contract.” 
“ But. such consciousness and intention,” his Lordship con- 
tinues, “ seem to me to be altogether wanting when a witness 
is under examination and cross-examination, and though the state- 
ment is made on solemn affirmation and is read over and signed 
[97] by the witness. I do not think that in affixing his signature 
to the deposition the witness does so with the knowledge that he 
is admitting his liability in respect of an existing right, and with- 
out such knowledge there can be no‘acknowledgment.” It is not 
quite easy to say, what according to Mr. Justice Muthusami Atyar 
is the principle underlying the doctrine of acknowledgment. His 
lordship , observes, ‘‘ It'is true that, a deposition contains a- 
statement made under:compulsion of law and recorded by a court 
of justice, but it is not on that account the less a record of - his 
voluntary .acknowledgment, provided it is signed by him ‘and: 
contains a definite admission that the debt-in question is a 
subsisting debt which itds his intention to satisfy.” The object: 


—_ 
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of the section according to the learned judge is merely to exclude 


oral evidence of such an admission, but not to prescribe a special 


form of writing. It is hardly.  pośsibłe to support Mr. Justice 
Wilkinson's statement.that a witness in making his deposition 
has not the consciousness that.he is admitting his liability in 
respect of an existing right, or Mr. Justice Muthusami Aiyar’s 
observation that an acknowledgment to be sufficient under the 
statute. must show an intention on the part of the debtor to 
satisfy the liability, seeing that’ the explanation to the section 
declares that even the express repudiation af an intention to pay 
is of no consequence provided the liability is admitted. But we 
think the material difference between the two learned judges’ 
views may be brietly stated thus: Mr. Justice Wilkinson says an 
acknowledgment must be as clear, and as unfettered as'a contract 
itself, and its validity must be tested by principles akin to those 
that govern contracts. The freedom of mind necessary to make 
a binding contract, and consequently a binding acknowledgment, 
cannot be predicated ofa statement made by a witness under the 
coercive process of examination and cross-examination. Mr, 
` Justice Muthusami Aiyar apparently holds, on the contrary, that 
an acknowledgment is no more than a definite admission of a 
subsisting debt; although it is true that the admission is in a sense 
made under compulsion, still it is voluntary ; and that being so, 
the admission is enough to interrupt the running of time. 


Now what is the true nature of an acknowledgment under 
the law of Limitation? There is no doubt that in English and 
‘American law, except in the case of title to real property, (see 
Banning on limitation, 2nd Ed., p. 126), it is treated as evidenc- 
ing a new [98] promise to pay. It is unnecessary to, trace the 
history of the English law on the subject at length. It will 


be sufficient to say that, at first it was necessary in the opinion: 


of the courts that an acknowledgment, amounting very nearly to 
an express promise to pay, should be given in order to avoid the 
effect of the statute. Subsequently greater laxity prevailed. The 
principle of the rule of acknowledgment was mistaken and it was 
supposed to rest upon the rebuttal afforded. - thereby - of the 
presumption of payment of the debt, and, not upon any renewal 
of the promise to pay. In this way an admission of a debt was 


sufficient to avoid the effect of the statute, however indirect, and 
: 14 


a 
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even if accompanied with an expression of an intention not to pay. . 


This: laxity of interpretation was disapproved by several eminent 
judges, and the courts gradually: returned to the older view. 1 At. 
present, “the legal effect of an acknowledgment is ‘that’ of'a 
promise, to pay the old debt and for this purpose the old debt. is , 
a considétation in law. In that sense and for that purpose:the 
old'debt may be said to be revived...But the new promise and 
not the old debt is the measure of the creditor’s right. If.a 
debtor simply acknowledges an old debt the law implies from that 
simple acknowledgment a promise to pay it, for which: promise. 
the old debt is a sufficient consideration. But if the debtor pro-: 


mises to pay the old debt when he is able, or by instalments, or in, 


two years, or out of a particular fund, the creditor can claim nothing 
more than the promise gives him,” (Philips v. Philips ! cited by 
Banning at p. 46). “The Act which revives the debt is what: 
essentially constitutes its new being and is inseparable. from it. 
It stands not by its original force but by the new promise which 
imparts vitality to it.” See Jones v. Scott 2, In America ‘the, 
same view prevails.. The acknowledgment is treated as a new. 
promise, and if it does not contain such a promise in express - 
terms, it must be such an admission of the liability that the 
court may infer a promise from it. In the. leading case of Bell 
v. Morrison 3 Mr. Justice Story observed that it had been matter 
for regret that the decisions had not proceeded upon principles 
better adopted to carry into effect the real objects of the statute, 
which instead of being viewed in an unfavorable light as an unjust 
and discreditable defence ought to have received such support as 
would have made it what it was intended to be, emphatically 
a statute of repose. It wasa wise [99] and beneficial statute, 
not designed merely to raise a presumption of payment of a 
just debt from lapse of time, but to afford security against stale 
demands, and an acknowledgment ought to contain an unquali-: 
fied and direct admission of a previous subsisting debt which the 
party is liable and willing to pay. See Angell on Limitation, S. 211. 
Now what is the true theory of an acknowledgment under 
the Indian statute. Is it taken to be equivalent to a new promisé: 
as Mr. Justice West saysin Dharma Vithal v. Govind Sadval- 
hart and Mr. Justice Wilkinson in the case under notice? We 


D 
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apprehend this view. is not-quite correct because’ the explanation to 
S.'19 of the Limitation Act.expressly provides that an. acknow- 
ledgment may be sufficient though it be “ accompanied by a . 
refusal to pay, deliver, perform, or permit to enjoy or is coupled 
with a claim to a set off.” ,How can it be said that an acknowledg- 
"ment interrupts the currency of limitation because thereby the 
debtor must be taken to promise to fulfil his obligation, when the 
declaration of an intention not to do so, does not invalidate the 
acknowledgment i in law? What is required in India to constitute 
a sufficient acknowledgment is only’ a clear and unambiguous 
admission of the debtor’s legal liability with reference to the 
particular obligation, but it need be such as will justify the court 
in inferring a promise to discharge the obligation. Is the admission 
then made a fresh starting point of limitation on the ground 
merely that it furnishes evidence of the existence of the debt at 
the time of the acknowledgment ? Such a theory as we have 
already seen seems for some time to have prevailed in England, 
. and it was during its prevalence that the doctrine of acknowledg- 
ment was stretched soas to include admissions however indirect, 
of the existence of the debt, even when accompanied witha 
refusal to pay; the admission was taken to rebut the presumption 
arising ‘from lapse of time of payment by the defendant and the 
object of an acknowledgment was taken to be to show that the 
debt was still due. See Bryam v. Horseman 1 Clark v. 
Hogham *, From the admission, the courts inferred a promise 
to pay asa matter of law notwithstanding that it might be 
perfectly clear that the debtor repudiated any intention to pay. 
Can it be that this view which was subsequently given up, as we 
have already seen, by the Courts‘in England was adopted by the 
Indian legislature in framing S. 19 of the Limitation Act? “If so 
[100] Mr. Justice Muthusami Aiyar’s decision that an acknow- 
ledgment in a deposition is sufficient must certainly be right, for 
an admission ofa debt ina deposition is undoubtedly evidence to 
prove the debt, and if the principle of an acknowledgment is that it 
rebuts the presumption of payment as being an admission of the 
present existence of the debt, it stands exactly on the same footing 
as an admission tendered to prove the fact of the debtor’s liability, 
It is no doubt true that a deposition is not altogether a voluntary 
statement, but it is not a statement which the witness is compelled 


}, (1804) 4 East 599, 2, (1823) 2 B. &, C. 149, 
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to make in the ordinary sense of that word. When we say that a 
certain act is done, or a certain statement is made under coercion, 
what we mean is, that force either physical or mental is brought-to 
bear on the person concerned to induce him to do the particular 


act or make the particular statement ; this is not the case when one | 


is being examined as a witness. The witness is compelled only to 
answer the question put,-not to give a particular reply. No doubt 
as the witness is bound to state the truth on pain of prosecution 
for perjury, the effect may often be the same as in the case of a 
compulsion to make a particular statement in the case of a person 
not in the witness box. But the law considers the specific answer 
given as voluntary and the statement is admissible, as evidence in 


any proceeding in which the existence of the debt is relevant, which 


it would not be if the statement was regarded as not the witness’s 
act. The only exception now recognised to this rule is in the 
case of an answer which tends to criminate the witness, or 


exposes him to any penalty or forfeiture. This is intended to 


remove the strong temptation that will otherwise exist in such 
cases to give false evidence; but the law is generally against 
giving such artificial aids to tne speaking of truth and the 
tendency of the legislature has been to reduce the exceptions 
to the rule that a man’s statement if relevant to discover the 
truth in any case ought to be admitted in evidence against him. 
On the view then, that an acknowledgment under S. 19 is no more 
than an admission of an existing debt, we think it is not possible to 
resist the conclusion of his Lordship Mr. Justice Muthusami Aiyar 
that a statement contained in a deposition, though not altogether 
free, is considered in law to be a voluntary statement and as the law 
of-evidence does not enact that the admission shall be inadmissible 
when a question of limitation” arises, it must be admitted as evi- 
dence, [404]-and it would be anomalous to hold that while the 
‘admission is evidence of the liability itself, it cannot be received as 
evidence of such liability to overcome the statute of limitation. 
The only question is, whether the principle of an acknowledgment, 
i.e., the reason why it is made to give a creditor a new period of 
limitation, is in reality that the debtor has admitted the existence of 
the debt; or rather that itis still undischarged. Although itis by no 
means easy to infer the intention of the legislature in this case, we 
think that such is not the principle, For if it isto De taken tọ bea 
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solemn:admission that the debtor is'then undeér'the particular obli- 
gation acknowledged, is it not against the general policy of thé ‘law 
of evidence to permit. the debtorto show by evidence ‘aliundz-that 
he was: in reality mistaken in acknowledging the liability, that in 
fact it had been discharged or that he has: some other defence to it? 
The acknowledgment, it will be remembered, is required to-be in 
writing. If it is to be regarded as pre-appointed evidence of the 
liability, is it not against admitted principles to allow less formal 
evidence to be given to disprove the correctness of the admission 
made ? And yet it.is undoubted law, that such evidence may. be 
adduced. Again, ifthis is the true theory, would not the law require 
that the acknowledgment should specify the , exact nature of the 
property or right instead -of expressly laying down that it need 
not do so ?, Is it in accordance with the general policy. -of the 
law when it requires a particular solemn kind of evidence of a 
fact to enact that the ẹvidence need not specify the exact - ‘nature 
of the fact ? - It seems to us that the true theory of an acknow- 
ledgment is, that it is neither a promise „to pay the debt, nor. an 
admission that the debt is due, but is regarded by the law as 
amounting to a waiver of the benefit of the time that has run in 
favour of the debtor. The statute of limitation is a statute of re- 
pose, and a debtor is entitled to say that the debt should not be 
enforced against him, after the period which the law has precribed 
as sufficient, for a creditor of ordinary vigilance. But it is open to 
the debtor to waive this either by the payment of interest, or 
part- payment of the debt, or by simple acknowledgment, of the 
liability. This theory will aoa the provision that aa acknowledg- 
ment need not specify the exact nature of the property or 
right.” It is sufficient, if the property or right referred to clearly 
appears to be that in question ; an acknowledgment made: under 
[102] coeréion or owing to the fraud or undue influence of the 
creditor will, we think, not be admissible to stop the running of 
limitation ; but we doubt whether this would be so, if the theory of 
admission be adopted. An admission obidined ‘under such cir- 
cumstances may not be of ‘much value to prove the débt, but it is 
not clear that it will not bé inadmissible in evidence ; but for the 
purpose’ of limitation; the value of the statement ‘is of no conse. 
quence ;-a fresh‘ period is ‘obtained, ‘if'it is admissible-at all’ 

, We believe our view accords with the few authorities that 
we have been able’to find on the question.: Mr. Justice West's 
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view that-the consciousness and intention must be as clear as in 
contract, to some extent supports this view, although as we have 
already observed, it seems not possible to accept the doctrine that 
an acknowledgment is to’ be regarded as a new promise; but the 
intention required in a waiver is much the same as ina contract. 


Mr.-U. N. Mitra in his Tagore Law lectures observes, “an 
acknowledgment to be valid must also comply with the general 
principles of law applicable to the’ execution of contracts and 
conveyances, so that an acknowledgment obtained by fraud, or 


duress, or'from a person who cannot act for himself is of no , 


use whatever,” pp. 240, 241, 2nd Ed.; and the learned author 
is of opinion that an acknowledgment by a minor is invalid. This 
is certainly the law in England, see Williams v. Smith 1, If, as 
we think, an acknowledgment is not a contract, but a waiver, it is 
not clear that a minor’ cannot make an acknowledgment. “ The 
‘Transfer of Property Act,'S. 35, does not seem to treat minors 
as incapable of making an election. In Hicke v. Nokes 2, Tindal, 
CJ., was of opinion that an entry in the bankrupt’s last exami- 
nation of a debt was an acknowledgment “ which took thé case 
out of the statute of limitation. It was an admission of a debt 
in the first instance to be paid under the bankruptcy laws, and 
if not in that way, then according to the ordinary course of law.” 
The decree however proceeded ona different ground and‘ on 
appeal the question of the sufficiency of the acknowledgment 
was not decided. “A different view was taken in Courtenay v. 
Williams, 8, Vice-Chancellor Shadwell said: “I shave heard 
no argument to satisfy me that a compulsory acknowledgment 
drawn from a party in bankruptcy not to charge the party but 
[403] to dischårge him and distribute his assets could take the 
case out of the statute. Upon that point therefore I am not, as 
at present advised, disposed to agree with the Master—assuming 
that that was the only evidence the Master went upon for taking 
the case out of the statute.’ Where, as in the English law, an 
acknowledgment is taken_to be equal to a fresh promise, it is 
difficult to see how a statement of a bankrupt in his examination 
could be held to be sufficient. In Everett v. Robertson +, the 
court. refused to follow Eicke v. Nokes 2 even with regard to an 
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acknowledgment of a debt by a bankrupt in his petition to the 
court, which cannot, we think, be said without difficulty to be a 
statement given under compulsion. «The ground of the: decision. 
was, that an unconditional promise to pay cannot be inferred from 
an acknowledgment, in. such a petition, What is required to 
constitute an acknowledgment sufficient in law is an admission of 
liability by the debtor made with such consciousness and delibera- 
tion and freedom of will as will justify a court of law in saying 
that,it shall operate as a waiver of the benefit of the limitation 
that has already run in his favour., An express declaration of. 
waiver is not necessary, "just as it 1s not necessary in the case of 
a landlord who waives a forfeiture of the tenancy by. receiving 
rent subsequently ; nay, if the conditions we have referred to as 
necessary fora valid acknowledgment are satisfied, even an 
express declaration of the debtor that he does not thereby intend 
to waive the benefit of the time that has run cannot, deprive the 
acknowledgment of the effect that it would otherwise. have, in 
the same way.as_a landlord who with full knowledge of a 
forfeituré receives rent cannot gain an advantage -by declaring 
that he does not.mean to waive the forfeiture. The law invests 
certain acts with the effect of a waiver instead of calling upon the 
court to decide in each case on the intention of the party. Nay, 
it would not be open to a party to waive limitation after, it has. 
expired; or probably. before.it-has commenced., The mode and 
conditions of a waiver are laid down by the law i in S. 19, It is 
to be regretted that the manner in which S. -19 is framed renders 
it more than ordinarily difficult to gather the intention of the 
legislature with regard to the principle on which an acknowledg- 
ment is made to give a fresh period of limitation, but we think 
that on the whole the conclusion which seems to be most‘in 
accordance with the words of the [4104] section and the general 
principles of law is that an acknowledgment operates as a waiver 
of the time that has alréady run: 
NOTES OF INDIAN CASES. 

Bikani Mia v. Shuk Lal Poddar, I. L. R. 20 C.'116.' The 
view of Ameer Ali J., that a disposition of property in favor of 
the settlor -and his descendants with an ultimate dedication to 
religious or charitable purposes is a valid wakf appears to be in 
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accordance: with the view of Mahomedan lawyers. But as 
pointed - out by Ghose J., there is no. reason why under the rule 
of equity and good conscience, the Mahomedan law should be 
enforced. to, defeat ‘the claim of a Hindu creditor who has lent to 
the ‘wakf:on. the faith.of the property being available to satisfy 
his :debt.:: There seems little reason to doubt that the view of 
the Calcutta High Court has for many years been-against the 
opinion ‘expressed by Ameer Ali J. And the tendency of the Privy 

Council appears to be also in favor of that view, see Sheik Maho- 
med ‘Ahsanulla. Chowdhry v. Amarchand Kundu 1, Itisa great 
stretch’ of common language to say that a disposition by which 
the ‘settlor is to enjoy property for life and his’ descendants are 
‘similarly ‘to enjoy it for their lives is a charitable disposition. 
Whatever ‘Mahomedan lawyers might have chosen to-style it; 
English judges cannot be understood as having referred to such 
a disposition as charitable. It is notclear why Ameer Ali J. 
requires an-ultimate’ dedication to the poor, if the‘series of life 
estates in the settlor and his descendants are themselves charita- 
ble. Although the Bombay judges have expressed themselves 
in a.manner’supporting the view of Ameer Ali J., we cannot 
reconcile ourselves to the position that a person may keep pro- 
perty out of the reach of creditors when there ‘is ‘no substantial 
dedication ‘to charity. 

"> Ducas v. Lucas, I. L.'R. 20 C. 245. .The High Court held 
under the Certificate of Heirship Act 27 of 1860, that no appeal 
lay / from an order of the District Court as to the sufficiency of 
certain property tendered as security for the due collection of the 
debts. The language of the Succession Certificate Act VII of 
1889 seems ‘tobe clear on the subject. An appeal is provided 
only against an order granting, refusing or revoking a certificate. 


Abdul Hossein v. Fazilun, I. L. R. 20 C. 255. Where a decree- 
holder asks that a sale may be postponed and the attachment rais- 
ed, so far as regards a portion of the property attached, such an 
application is nota step in aid of execution. It is an application to 
stay [105] the execution, Mainath Kuari v. Debi Baksh Rai 2 and 
Fakir Muhammad v. Ghulam Husain 8, Where the application 
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also asks for the attachment on the rest of the properties being . 
continued, whether or not it-amounts to an: ‘application to keep 
the decree in force under Act IX of 1871, see Jamnadas“ v. 
Laliiaram 1, and Prabhacararow v. *Potannah 2, it is not'a step 
in aid of execution, for the attachment has already been made 
and continues aud no application iS necessary for its continuance. 


Niloomal Paramanick tv. Kamini Koomar Basu, I. L; R; 20 
C. 269. It i is difficult to accept the decision in this case. The 
opinion of the Calcutta High Court that Art. 147 only applies ` to 
cases in which the mortgagee is entitled to the alternative remedy 
of foreclosure or sale is against the view of all the other High 
Courts, see Shib Lai v. Ganga Prasad 3 Motiram v. Vitat 4 
Rangasami v. Muttukumarappa 5. Even on the view of the 
Calcutta Court, the mortgagee must be entitled to possession 
after obtaining a foreclosure order, under Regulation XVII of 
1806. The suit might then be dismissed on the simple ground 
that there had been no foreclosure and that there was no prayer 
for’ foreclosure i in the action. The learned judges apply Art. 132 
which refers to suits “to enforce payment of money charged.” 
The suit was for possession and because in a suit for foreclosure, 
there may be an option given to the mortgagor to pay the 
mortgage-money, it does not. follow that the learned judges were 
at liberty to assume the action to be for foreclosure and to treat 
a : foreclosure action as one to enforce payment of money charged. 


Golak Nath Roy Chowdhry v. Mathura Nath Roy Chowdhry, 
I. L. R. 20 C, 273. A lease is an exception to the rule that a 
restraint against alienation of an estate granted is void: see Ss. 
10 and 12 of Act IV of 1882. Even in a lease the condition 
restraining alienation should be for the benefit of the lessor, to 
be valid, as where it is provided that the tenancy is forfeited and 
the lessor has a right of encry on alienation of the lease. But a 
condition ‘restraining alienation generally can: only operate, 
where it is valid, to defeat a voluntary alienation, a sale in 
execution of a decree or a vesting of the interest in the trustee in 
insolvency, being protected against the condition. It must be 
said, however, that itis competent to the parties to so provide 
that the condition may cover cases of involuntary alienation also. 
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Sabapathi v. Somasundaram, I. L. R.16 M, 76. The Madras 
High Court differing from the dictum of Norman, C. J. and 
Kemp, J. in Mussamut GouraChowdhrain v. Chummum Chowdry! 
[106] hold thata son en ventre sa mere of a Hindu is not 
affected by a sale of ancestral party by the latter. In Minakshi 
v. Virappa *, Turner, C. J. and Muthusami Aiyar, J. while 
holding that a will or a gift by a Hindu will not affect a son in 
the womb, expressed doubts as to whether the doctrine would 
apply i in the case of an alienation for consideration, pointing out 
that it would be very inconvenient to lay upon a purchaser ‘the 
duty of inquiring whether his vendor’s wife is enciente. The 
Calcutta High’ Court was also influenced to some extent by 
considerations of convenience in the dictum they expressed. 
But the decision under consideration seems to be the correct 
conclusion trom the admitted principle of Hindu law that a son 
should be considered to be born when conceived. If this applies 
to cases of gifts and wills as held in Muthia v. The Zamindar of 
Ramnad 8, and Minakshi v. Virappa 2, it is difficult not to 
apply it to an alienation for consideration. There is no room 
for the application of any equitable rule or any principle of agency 
when the father does not profess to make the alienation for any 
of the purposes which would justify his act in law, and the 
inconvenience referred to by the judges in Minakshi v. Virappa 2 
can be no ground for defeating the rights of the son. 


‘Rakken-»v, ‘Alagappudayan, I. L. R.16 M, 80. It is impossible 
not to feel diffident when we feel ourselves bound to express 
doubts regarding the correctness of a long course of decisions in 
which several eminent judges have taken part. We have made 
the best endeavours to reconcile ourselves to the decisions 
which hold ‘that although an instrument is on its face, 
and so far as its terms go, unequivocally a sale, yet evidence 
may be adduced to show that the parties never intended the 
transaction to be a sale but a mortgage, but we have not succeed- 
ed in doing so. The history of the decisions in a few words is 


this—In Kasinath Chatterjee v. Chundy Churn Banerjee, 


Case No. 870 of 1865, February 5th, 1866, before the Evidence 
Act I of 1872, was passed, the Full Bench of the Bengal High 
Court held evidence could not be adduced to prove a contem- 
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poraneous oral ce that an apparent sale should operate 
only asa mortgage, but the court held at thesame time that 
evidence of the conduct of the parties, such as non-delivery of 
possession to the apparent vendee, proving the real nature of the 
transaction could be proved. This decision has in the main 
been followed in subsequent cases. See Phelvo Monee Dossia 
v. Greesh Chunder Bhattacharjee 1, Bhiloo Mundul v. Motee Lall 
Ghose Mundut 2, Ram Doolal Sen v. kadha Nath Sen 3, H em 
Chunder Soor v. Kally Churn Das t, Paksu Laima V. 
Govinda Kanji 5, Govinda v. Jesha Premaji ê, although in 
some cases such as Madhab [107] Chandra Roy v. Gangadhar 
Samant 7, and Daimoddee Paik v. Kaim Taridar 8, an attempt 
was made to enforce a stricter adherence to the words of 
S. 592. Now it is noteworthy that direct proof of a contem- 
poraneous oral agreement is rejected, but it is said that subsequent, 
or contemporaneous ‘conduct may be proved, and to explain such 
conduct, it may be further proved that the real contract between 
the parties is one of mortgage. This seems to us to fritter the 
substance of the section which we understand to have been framed 
to ‘enforce. the ‘well-known rule, that when parties embody a 

transaction in writing, they cannot be allowed to show that there 
were other terms of the transaction not included in the writing. 
Thete are various ways in which it is attempted to justify the 
loose construction of the section. Ist it is said, the section can 
have no application to a case, where only part of the contract 
is rediiced into writing, and that is the case where a mortgage is 
expressed in the form of a simple sale, see Bholanath Khettri 
v. Kaliprasad Agurwalla ?, per Paul, J. and the judgment of 
Muthusami Aiyar, J. which is the subject of this note. This 
argument, we submit, is altogether fallacious and the result of 
accepting it would in effect be to abrogate S. 92 of the Evidence 
Act altogether, for in every case wherea contemporaneous oral 
agreement is alleged, the complaint is that the writing does 
not express the whole contract. 2ndly, it is said that the 
section excludes only evidence of an oral agreement, but not 
of conduct. Mr. Justice Melvill in Pakshu Lakshman v. 
Govinda Kanji 5, observes that conduct is ‘not merely evi- 
— of an oral Lee but may aN to estoppel. We 
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submit that if the conduct that is relied on is contemporaneous 
with the written agreement, it cannot create an estoppel, seeing, 
that the writing between the parties contradicts the conduct. if 
on the other hand the conduct is subsequent, we are far from saying 
that an estoppel may not arise, but in such a case, what the party 
is allowed to prove, is not ‘that the sale was‘ not intended to be a 
‘sale, but that the vendee subsequently disabled himself ‘from 
asserting the sale. This was the casein Mahadaji Gopal Bakle- 
kar v. Vithal Ballal 1. 3rdlv, it is sdid that in England, the 
terms of the Statute of Frauds are set aside to prevent 
fraud, the statute being intended to prevent fraud, and that on 
similar principles a party should not be allowed. fraudulently 
to insist on the transaction as a sale, while it was intended to be: 
a mortgage. If this principle is to be adopted then S. 92 can 
practically have no operation, for when an oral agreement is set 
up, it is fraudulent in the other party to insist on the written 
contract. The very object of the law is to prevent, even at the 
occasional expense of justice, the reception of parol evidence, see 
Banapa v. Sundardas Jagyivandas 2. 4thly, it is said (see Paksu 
Lakshman v. Govinda Kanji 3, and the judgment of [408] Muthu- 
sami .Atyar, J. in the case under notice) that under Proviso l toS. 

92 the real nature of the transaction may be relied on as a circum- 
stance invalidating the written agreement, but if this construction 
be adopted what oral agreement will not fall within it ? The proviso 
is intended to apply only to cases of fraud, mistake, &c., with 
reference to the written contract itself. The Statute of Frauds 
is an, exceptional one and the rules adopted with regard to its 
construction cannot now be followed, see Maxwell on the Inter- 
pretation of Statutes, pp. 330 to 334. Wedo not see ‘why the 
courts have been anxious to break into the words of S. 92, for 
the effect of the decisions is to promiote fraud by encouraging the 
plea that a sale was intended to be only a mortgage ;if parties 
were told that courts would not allow them to contradict their own 
writing they would be careful to write exactly what they meant. 


NOTES OF ENGLISH CASES. 


Hick v. Raymond & Reid, 1893, A. C. 22. Where the 
language of a contract does not expressly or by necessary 
implication fix any time for the performance of a contractual 


ee ee 


1. feet L. R. 7 B. 78. 2. (1876) I. L. R. 1 B. - 383. 
3. '(1880) I. L. R.4 B 5914, 
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‘obligation, the law implies that it shall be performed within a 


reasonable time. * What is eana time must be determined 
not with reference to ordinary circumstances, but with reference 
to the actual circumstances, provided that the ‘existing citcum- 
stances, in so far as they are extraordinary, are not due to any act 
or default of the obligor and are incapable of any control by him. 
Mann v. Edinburgh Northern Tramways Company, 1893, A. 
C. 69. Where two of the officers of a company created by Act 
of Parliament entered into an agreement with its contractors ‘for 
the payment of a commission by the latter to the former, it was 
held that the agreement was illegal and void, and that the officers 
were bound to account to the company for the commission 
received by them, notwithstanding the fact that the agreement 
was subsequently brought to the knowledge of the company, 
Where the expenditure of money is for a purpose unauthorized 
by the Act, it is ultra vires and neither the approval óf the 
directors nor that of the share-holders can render it valid. 
Labrador Company v. The Queen, 1893, A. C. 104. Where a 
claim to the ownership of lands is rested upon a title by grant and 
also upon pres¢ription and immemorial possession, and the 


grant does not confer an estate in fee but only a smaller interest 


in the lands, prescription [109] cannot enlarge the interest 
conveyed by the grant. The title by grant explains ‘the 
possession and the quality of the latter will not be changed., 
unless it is shewn that acts were done with the intention of 
altering the rights as conferred by the grant: 

In re Clows, 1893, 1 Ch. 214. A testator after devising 
certain freehold estate sold it and took from the purchaser a 
mortgage on it for a portion of the purchase money. The Court 
of Appeal held that although the will has to be applied to the 
state of things existing at the date of the testator’s death, the 
sum secured by the mortgage did not pass to the devisee. The 
legatee was devisee of the house but only as trustee for the persons 
entitled to the beneficial interest in the money secured thereon, 
because money charged on land does not pass under a devise of 
land. 

Lamb v. Evans, 1893, 1 Ch. 218. “The Court of Appeal 
upheld the decision of Mr. Justice Chitty in this case reported 
at 1892, 3 Ch. 462. The Court of Appeal were inclined to go 
further and hold that where the proprietor of a trades directory 
publishes advertisements of tradesmen classifjed under different 


d 
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headings by the proprietor, although the proprietor has no 
copyright i in the individual advertisements, he, has the copyright 
in the mass of advertisements as classified and arranged by him. 


In re Perkins. Perkins v. Bagot, 1893, I Ch. 283. A testatrix . 


having power to appoint a fund among her children or remoter 
issue appointed the same among her sons equally, on condition. 
that the sons gave up a claim which they possessed under her 
father’s will to certain furniture, and in case the sons did not 
give up such claim to the furniture, she appointed the fund to 
one of her daughters. She bequeathed the furniture to her 
residuary legatee who was not an object of the power. Held 
that the appointment among the sons being the result of an 
attempt to enlarge the testatrix’s own estate at the expense of 
the fund, wasa fraud upon the power, that the appointment 
‘could not be severed from the condition and was invalid. 

Christie v. Davey, 1893 1 Ch. 316. Held by North, J., that 
the giving of lessons for seventeen hours a week in his house by 
a musician who gains his living by the exercise of his profession 
and giving occasional music parties to friends do not constitute 
a nuisance of which the occupier. of the adjoining house can 
complain in law. Where such adjoining occupier caused sounds 
and noises in his house deliberately and maliciously for the 
purpose of annoying the musicians, held he should be restrained 
by injunction from so causing annoyance, 


[140] In re Birmingham and District Land Company and 
Allday, 1893, 1 Ch. 342, Where a vendor who sells building land 
in lots imposes restrictive covenants on the vendees, it isa 


question of fact, whether the restrictions are merely imposed for - 


the benefit of the vendor, orare understood by the buyers to be 
for the common advantage of all the purchasers. The retainer 
by the vendor of a part of the land is only presumptive proof 
that the covenants were for his own benefit and may be rebutted. 

Where the particulars and conditions of sale constitute an 
invitation to purchase on the footing that the whole land is to be 
bound by one general law affecting the character of the buildings 
to be erected, the fact that some of the lots are not sold, will not 
disentitle the purchasers of the lots sold to the benefit of a 
contract implied in the conditions of sale that the vendors would 
observe as to the unsold lots, conditions similar _to those which 
bind the purchasers, : 


` 
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In re Ingham, Jones w. Ingham, 1893, 1' Cb. 352. Two 
éxecutors to a will held as such a mortgage over certain property, 
che executors possessed also the benefioial interest in the property 
(including the mortgage) under the will. One of the executors on 
a representation | that ‘the title-deeds of the mortgaged property 
were necessary in order to raise money to pay off the mortgage- 
debt sent them to the debtor. The mortgagor subsequently : sent 
back a parcel supposed to contain the title-deeds but didnot pay 
off any portion of the debt. The executor who had sent them 
died some years afterwards; andit was then found that the 
parcel contained the mortgage-deed only and not the _title-deeds; 
the latter had been pledged by the debtor with a bank for: ‘a 
fresh loan. Held by Stirling, J, in an action for the 
administration of the mortgagor’s estate, that ‘although the 
conduct of the deceased executor would entitle the bank to ‘claim 
priority for itsdebt over any beneficial interest of the deceased 
executor on the mortgage, his conduct -did not preclude the 
surviving executor from setting up his legal title as surviving 
executor and legatee of the mortgage estate of the testator, that- 
he was consequently entitled to priority for the mortgage‘and 
that he was entitled to get back the title-deeds from the bank. 


“Cariiil v. Carbolic Smoke Ball Company, 1893, 1 Q. B. 256. 
Where an offer was made by an advertisement to pay a sum of 
£100 to any person getting the influenza after using the medicine 
advertised for a given period and the plaintiff on the faith of 
the advertisement used the medicine as directed but got the 
influenza, held by the Court of Appeal (1) that the advertise- 
ment was an offer and not a mere puff, (2) that the offer was not 
-bad for vagueness ,(3) thata communication of the acceptance was 
unnecessary in this case or at all events the [111] communica- 
tion need not precede the performance, (4) that there was consider- 
ation for the promise, as the use of the ‘medicine was a discomfort 
suffered by the user ‘and would increase its ‘sale. 


The Queen v. Williams, 1893,I. Q. B. 320. Although a boy Mider 

fourteen who is tried on an indictment under S. 4 of the Criminal 

. Law Amendment Act, 1885, charging.him.with having had carnal 

knowledge of a girl under thirteen is entitled to be acquitted of that 

offence ‘he-may be convicted of an indecent assault under S. 9 of 
the Aet. - l 
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_ Per. Lord Coleridge, C. J., obiter: A - “person cannot: be 
convicted of attempting todo that which the. law says he. i is 
physically incapable of doing. 


Per Hawkins and Cave, JJ: Wedo not assent to the notion 
that a boy cannot be convicted of an attempt to do that which 
the law says he cannot do. : 

Barnard v. Faber, 1893, I.Q.B. 340. Ina ae Insurance Policy 
there was a warranty clause that the policy was to be on the same 
rate,terms, and identical interest as two other insurance companies. 
Held that the warranty was a condition precedent, and where the 
policy in one of the two companies differed in respect of premium 
and interest insured, that there was a breach of warranty, and. that 
the policy was void. 

© Watteau.v. Fenwick, 1893, I. j: B. 340. Where an agent in 
charge of a business on behalf of his principal, purchased certain 
articles for the business in contravention of his instructions, and 
the vendor, who gave credit to the agent, on discovering that the 
defendant was the real owner of the business sued him for the 
value .of the articles, Held that the vendor was entitled to 
maintain the-action, for the defendant as the real principal was 
liable for all acts of the agent which.were within the authority 
usually conferred upon an agent of his particular character, 
although he had never been held out by the defendant as his 
agent and although the authority given to him had been exceeded. 

Ellis v. Goulton. 1893, I, Q. B. 350. Where on a sale going. 
off, through the default of the vendor, the purchaser brought an 
action to recover the deposit from the vendor’s solicitor to whom. 
it had been made as agent of the vendor, held that the payment 
of the deposit to the solicitor was equivalent to payment to the 
vendor, and: that the action could not be maintained, 


[112] $ Sir Henry Hawkins:—“ It was in the notorious Trichborne 
trials that Mr. Hawkins firmly established his reputation as the 
foremost cross-examiner in the world—the cross- examinatign ¢ of 
Baigent and Carter by Mr. Hawkins. ..Sir Henry Hawkinsisa now 
a Justice ‘of the Queen’s Bench. Division. He is not a great 
lawyer,--a facetious counsel once observed that he always found 
it an effective- argument in opening an appeal case before the 
‘Lords Justices to say “My lords, this is an appeal from a judg- 
ment of Mr. Justice Hawkins.” But Sir Henry Hawkins has a 
. variety of mental gifts which great lawyers do not always possess. 


f 
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He $688.(through a-.case at once. - He cai .read, the cnaractant 
a” witness: almost ‘before a’ word ‘of his. evidence:has been uttered. 
He keps his cause-list habitually: ugder ‘control. .”:His power-of 
exposition—especially ‘at nisi privis—is now, ‘since-the death. of 
Baron ‘Huddleston, -unique ;; and -he,:hever. either -wastes or 
permits any officer of his court to waste’a moment of the- public 
time.” —The Green: Bag. eo alas TE e 

Lord Esher, M. R :—‘‘Lord:Esher’s judicial characteristics 
may be. summéd:up‘as follows. His mind is singularly detached 
and independent, and -he not tnfrequently dissents from the judg- 
ment of the'Court of ‘Appeal. He never allows an argument with 
which he disagrees to proceed without interruption, but keeps uf 
a running' and caustic ‘commentary on the observations of, the, 
counsel supporting it... He- abhars ‘prolixity: or anything that 
smacks, 6f. pedantry with his- whole heatt ; he very seldom lets 
fall any obiter dicta, arid-his decisions are never. undaly expanded 
by any historical. -retrospects < or philosophical. discussions, This 
will be evident to any one who compares his ; judgment in Findlay 
Vi Chirney, 20Q. B. D., 494, with that of Lord:Justice Bowen in 
[143] the same. case. . The Master of the Rolls is, by virtue of 
these: idiosyncrasies, a pillar of strength to the High~ Court of 
Justice, ‘and an ornament to the House of Peers,’ ~The Green 
Bag. j eo OL es 

‘Lord. Justice ‘Bowen :-—“ Every educated *: ‘Englistiman is 
proud of the tame of Lord Justice Bowen; and the: ‘legal profes- 
sion glory i inthis comparative youthfulness, his splendid culture; 
his’ courtesy, his dignity, and his perfect mastery’ ‘of the history, 
the theory, and the practice of the law. Sometimes, when‘the 
puisne ‘jadges are away on circuit; he returns tö his old’ séat in 
the Queen’s s Bench Division and hears common law actions ‘once 
again. “How the cause list melts ‘in his - experienced - hands | 
Speculative actions are disinissed ; family quarrels’ dre compro- 
mised ; questions ‘of account arè promptly sent té‘the Official 
Réfereé: Lord Justice. Bower must’ bë- studied’-in .the:. Law - 
Reports:: His judgmeits are*a veritable’ Field of: the’. oe of 
Gold. "The: Gréen Bag. Sooo Tate MA, s e 
ca The ‘noble’ army of barristers: EAL: thes Wells triál the 
other’ day Mr. Justice ° ‘Hawkins ‘retnarked tÉat there ate: 4 000 
barristers. That (céminénts thé “Daily ‘Chioriicle) was)” the 
approximate number: about. thirty years‘age, when.the - dearned 

16 
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judge was at the bar, but, the number now is nearly 9,000. [It 
must give pause to not a few ambitious young men to. find the 
order of the Coif double its members in thirty years. The first 
‘Law List’ was published in 1785. The ‘ King’s Counsel’ were 
twenty, and the whole bar of England but 420. The Recorder 
of London was then paid £600. It took forty years for the bar 
to be as numerous again as at that date. At the beginning of 
her Majesty’s reign in only eleven years the Q. C’s numbered 
seventy, and the bar had with astonishing rapidity grown from 
900 to over 2,000. It was in 1861 (in the daysof Henry 
Hawkins, Esq., Q. C.) that there were 4,000 wigs and gowns and 
125° silks.’ In another ten years the latter class had become 
180 strong, and the rank and file of the long robe totalled 5,800. 
Now there are 220 Queen’s Counsel, and the members of the 
four Inns of Court could be mustered at about 10;000 strong. 
And yet the cry is‘ Still they come!’ ’—Pall Mall Budget. l 


Real property—Adverse possession :—Where a strip of. 


land was occupied for the statutory period under a mistake as to 
the true boundary line, and without any intention to claim title 
to any land not embraced within the original deed, held that a 
title by adverse possession was not obtained. King v. Brigham 1 1 


—Harvard Law Review. Mi 


[414] Tort—Nuisance—Damage to realty :—Held, that 
there is a distinction between injuries which affect the air merely 
by way of noises and disagreeable gases, resulting in’ personal 
discomfort, and those which injuriously affect the land itself, or 
structures upon it. As to the former each person living in 
society must submit to a degree of discomfort, depending .in 
some measure upon the circumstances of his environment. As 
to the latter, the owner or occupant of land is entitled to enjoy 
it.free from ‘any direct injury which will appreciably affect its 
value. Hennessey v. Carmony 2 — Harvard Law Review. . 

Contracts— Promise implied by law :—Detendant made- an 
agreement with plaintiff for “lease” of “all the coal” in 


plaintiff's land. Defendant was to pay a certain royalty per ton, 
on all coal which he took, and was to mine the coal itself. He 


was to take only coal of a certain quality and which could ` be 


mined at a certain profit, but was to mine not less than a a 


1: 81 Pac. Rep. 901 (Oregon), 2. 25 Atl. Rep. 374 (N. J) oT 
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number of tons per annum. There was no limit to the time 
which defendant should have to work the mine. The defendant 
worked the mine.so negligently that long before all the coal 
which would meet the requirements of the contract was dug, it 
became impossible to dig any more. Plaintiff sued on the 
' contract, and the defendant contended that she: had no cause of 
action while defendant continued to pay what she would have 
received each year, if the minimum fixed by the agreement had 
been mined. Held, that this was an executory contract, and not, 
a lease of the coal as it lay in the land. As both parties had 
contemplated that the plaintiff would receive each year much 
more than the minimum, and as the plaintiff would hardly have 
made the contract without such a prospect, the court would 
imply a promise on the part of the defendant not to incapacitate 
himself negligently from taking out more than the minimum 
amount of coal each year, and thus destroy the plaintiff's chance 
of receiving more than the minimum payment. Genet v. D. & 
H. Canal Co., 1 —Harvard Law Review. 

Contracts—Restraint of trade:—The Associated Press of 
New York, incorporated for the procuring and supplying of. its 
members with telegraphic news and the promotion of --the 
general interests of the profession, passed a by-law forbidding 
any member to “ receive and publish the regular news despatches 
of any other news association covering a like territory. and. 
organized for a like purpose with this association.” © Held, that 
this by-law was not void as unreasonable or as in restraint of 
trade. Matthews v. Associated Press, ?—Harvard Law Review. 





[14145] THE MADRAS LEGISLATIVE COUNCIL 
REGULATIONS. : 3 
When the India Councils Amendment Act was passed, the- 
advanced liberal party in India, (touse an expression of Lord 
Lansdowne,) was not disposed to regard it as a satisfactory 
solution of the legitimate claims of the people of this country 
to a larger and more substantial share in the government of the 
Empire; and indeed, having regard to the limited scope of the 
improvement of the legislative councils effected by the Act, both 
with regard to the number of the additional members and their 


g 1. 82N. E. Rep., 1078 (N. Y.) 
l 2, 32, N.E. Rep, 981 (N. Y.) 
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functions, the bill could hardly bé.held:-to be calculated ‘to- satisfy 
the political.aspirations-of the educated ‘classes.for -any iconsider- - 
able. period: of, time. Buf apart from the:smallness of,:the 
advance made, :the most serious ‘objection to the-Act. consisted 
in‘its leaving the practical working out of the problem almost, 
éntirely to,the ‘Government of India. There were not wanting ° 
many: who expressed grave apprehensions that the Indian, 
Government, would: not carry out the objects which the act was 
designed to attain in a fair and liberal spirit, and these fears 
were tosome,-extent justified by the disputes which arose 
in England itself during the discussion of the bill, as to the 
manner in which. effect was to be given to the new legislation, 

But the Government of India and the local governments have 
on the whole acquitted .themselves in a manner which reflects. 
credit‘on them in framing the regulations under the Act. The 
rules for the discussion of the financial budget and for interpella- 
tion. have given great satisfaction, and the only misgiving with 
respect to them is, that the privilege of interpellation might | not 
prove of;as much advantage as it ought, on account, of the extre- 
mely few meetings that are, as a matter of fact, held for the 
purpose of legislation. It is to be hoped that the various govern- 
ments will afford frequent opportunities of interpellation to the 
members of [416] -their Councils by considerably increasing the, 
number of meetings, at present held, of the Council for the 
purpose’ of making Laws and Regulations. l 

., With regard to the Regulations of the Government of 
India, “asto the conditions under which nominations...shall be, 
made” by the various governments, while as we have already 
stated,. they are conceived .in a liberal spirit, we regret that 
they are to some extent wanting in clearness and are in many 
respects very incomplete. The regulations for the severaj 
provinces, though differing in some particulars, are substantially, 
similar, and we therefore consider it sufficient to confine our 
observations to the regulations applicable to the | province of 
Madras. The number of additional members i In the Legislative. 
Council for Madras, according to the Amendment Act is to be 
not less than 8, nor more than 20, besides the Advocate- General. 
or officer ` acting in that capacity ; ; the maximum number - of 
members is thus 2l; of these according to S, 1 of the Regulations, | 
not more then 9 are to be officials, besides the Advocate-Genéral; 
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the number: of, non-official ember’ i is thdrefore 11.-Phis is: ‘one 
less -than.in. Bombay;. wdré 12" seats arg given to non-officials, 
and-only eight - reserved for. officials; i+besides that « of ¿thé 
Advocate-General. The latté¢“number As enough to Sectire a 
majority -to the. Goverament,.and-‘it would. have been bettér, 1f 
in Madras also.as in: Bombay, 12 instead’ of 1Eseats had:been 
allotted? to non-officials. Of the 11 non-official seats, four:are 
reserved. for direct nomination by Government,:. and seven are ‘to 
be filled up on.the.recommendation. of certain--bodies’ constituted 
electorates for the. purpose: `The four former. are, intended te 
enable Government to secure’a proper representation: ‘of important 
minorities, and the latter seven are substantially for the represen- 
tation,, astar as possible, _by - „election, . of .all the important 
interests m. the, country.- -The electorates have not the final 
power of appointment ; their function is to.recammend a proper 
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No. 68 and the statement of $hé-Viceroy to ee Council 
made on 16th March 1893 aré“Gareful to emphasize the fact that 
the Viceray. and the other heads of.- Government, have alone the 
[44 7] cases where the candidate oan by an electone 
may not be acceptable to the Viceroy or other head of govern- 
ment;.but we hope’ and trust that this -power of vetoing the 
recommendation of an elécting “body ‘will - in practice | be 
seldom exercised and only. for very strong reasons, and ` we 
éarnestly hope, that the various ‘bodies of ‘electors sad those who 
have the power to influence their elections will ‘conduct themselves 
with | “such discretion, wisdom: and ` moderation, as to make it 
impossible _ for the’ Governinent ‘to veto any recommendation 


w 


without committing a serious political blunder. - ; ; 

H aving regard to the very small number of seats thrown « open 
for election, it is impossible , as pointed out. by his Excellency 
the Viceroy in his” statement on the subject; that there should be 
anything like an adequate representation of the numerous, and 
varying interests in ,this large,Empire, and; the pian. adopted of 
oa use of existing, bodies -to form electorates for the Purpose 
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electorates constituted for Madras are'the Senate of the Madras 
University, the Corporation of Madras, such Municival corpora- 
tions, or group, or groups of corporations as may be determined 
by the Governor-in-Council, such District Boards, o2 groups of 
District Boards as may be determined by the Governoz-:n-Council, 
and such association, or associationisiaf merchants, manufacturers, * 
or tradesmen as may; Be determined’ by the Governoz-:n-Council: 
With regard to all these, it may be urged that they are too small 
to constitute” proper electorates, and- are not themselves the 
representatives of the people, so as to form satisfactory bodies 
to select representatives of the people to the legislative council: 
But the difficulty of forming new electorates which wll properly 
represent the people is so great, that the best way to make’a 
beginning may be contended to be in the direction taken by the 
regulations. While we admit the general force of this argument; 
we think the Government would have done well to make a larger 
experiment at least in the Presidency towns. Such a ccurse-would 
have served to test the advisability of further extend-rg the prin- 
ciple of representation in the country, and would hare been an 
important step in the political education of the pzcple in the 
places where they are most fitted to receive it. An electorate 
composed of all municipal voters and of those who 32y Imperial 
‘taxes of a certain amount would, we think, have ccnstituted a 
safe electorate for the. metropolitan cities. 


[148] With regard to the moffussil, we cannot but think 
that the constitution of the Municipalities and District Boards 
into distinct electoral bodies is a mistake in the circamstances of 
the case. Of the seven seats for election, there are only four 
available for the Municipalities and District Boards tog=ther of the 
moffussil. The local Government has been compelled to divide 
the whole province into two divisions and give one seat only to 
the Municipalities and District Boards respectively >F each divi- 
sion. The divisions are in consequence too large ts make ‘it 
possible for the Municipalities or the District Boards included in 
them to elect a person known to and trusted by the whole area; 
and the circumstances and requirements of some of the Districts 
in the divisions differ greatly from those of other Districts.: -It 
is moreover very difficult for the candidates to mak= themselves 
known to, and to acquire the confidence of, the’ pecgle through _ 
such a’ ‘large extent, of country. There are on the contrary; l 
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ioe POPE se a -tine of difference 
between towns and districts in this country.. - - The circumstances 


of life do not materially differ-im towp andtin- the country, and 
the townsmen are almost always in close touch and in perfect 
sympathy with the inhabitants of the country. We think there 
is no raison d'etre for a separate representation of rural and 
urban interests in the Legislative Council. If the municipalities 
and District Boards had been grouped together in the Regulations 
of the Government of India, the local government would have 
been able to divide the province into four instead of two divisions, 
and we should then have been able to form more homogeneous 
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more compact, and more solidary electorates than we now. 


possess. The Telugu Districts consisting of the Northern Circars 
and Nellore and North Arcot, the Tamil Districts consisting of 
Chirgleput, South Arcot, Tanjore, Trichinopoly, Madura‘ and 
Tinnevelly, the Western Districts consisting of Malabar and 
Canara and Salem and Coimbatore, and the Central Districés 
would have given us, on the whole, fairly natural and satisfactory 
electorates. 


Regulation VI provides that residence in the District to 
which one, or other of the Municipalities, or District Boards 
constituting a division belongs is requisite to qualify a person for 
election by the Municipalities or District Boards of the division. 
The expression used is that the candidates should be “ordinarily 
resident” [4419] within one or other of the Districts concerned. 
This phraseology has led to some doubts and disputes as to its 
meaning, and it has been said that the owning of a residence, or 
house, or property in a district may satisfy: the rule ; but we have 
no doubt that what is required is, that the candidate’s permanent 
and usual residence at the time of election should be in one ofthe 


districts he is supposed to represent; the force of the word 


‘ ordinarily,’ we believe, is merely to show that occasional residence 
elsewhere on business, or otherwise will-not make the person 
concerned a non-resident of the District, where he resides, as a 
rule. It may no doubt happen that an individual resides, as a 
rule, six.months in one place, and the remaining six months in 
another, and in such cases it may be difficult to say in which of 
the two places he is ordinarily resident, or whether in both; but 
there can be little doubt, that the owning of house, or properties 
with occasional residence; or residence for a small period of the 


= 
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year. isnot sufficient, - Is-this' restriction: expedient: in ‘the 
present :circumstances-of the country ? We greatly ‘doubt it. “Phe 
metropolitan cities ‘attract, a great - portion’ of the talents frorfi 
most‘of the Districts in the ‘moffussil, and the men of light afd 
leading, ‘as a rule, congregate there. It would probably be’ fotind 
on examination, that the people in - the- moffussil Districts ‘Havé ° 
often more confidence in some leading citizen in the métrdpoli; 
than’ in any. one living amongst themselves. It may be said that 
constant touch with tthe people is necessary to enable onè to 
représent.them properly. But in the first place, itis not éasy tò 
. assert that. the leading menin the metropolitan city are-not 
intimately-acquainted with particular parts of the mofussil.; tñ 
the second place, we may: safely. assume that the electors aré 
not likely to recommend ‘one of. whose competency. to:'represent 
them; they are.not thoroughly. satisfied ; and lastly, the legislation 
in this country is very. seldom of a purely local nature. “In 
England, residence within.the country,.or borough represented 
was required to ‘qualify: one to suit in Parliament .by an enact- 
ment of Henry I. But this law gradually became obsoleté and 
was formally repealed in 1774., We doubt ; whether . it is wise 
to deprive the people of the. services of: some of their. most 
eminent men as members of the legislature, especially, as it will 
be hardly possible for ‘the Government to appoint them to one, of 
the four.seats reserved for the-protection of of numerically small 
communities. . ace y 
a [120] Another een ‘that ie led to: snah 
discussion. and some acrimonious controversy is the competency 
of, officials to. be recommended by the electorates to Government 
for nomination. ;We. apprehend that this is in part due to a, 
want of clearness inthe ‘Regulations of the India Government,, 
The Government, of India at first proposed to, enact: that officials, 
should be ineligible for election, and also laid: down that as soon 
as-the regulations camie into force, seven seats held by-non:. 
officials should be filled up ‘by. the: recommendation of-the. 
electoral bodies. ‘The Secretary of State expressed ‘himself as. 
opposed to the principle of laying dowh asa matter of law, that: 
officials should:be ineligible, and -was in favour of leavingrit in 
each:case to the head of the government ‘concerned to determine: 
whether the recommendation: of:an official should’ be accepted, 
orint.: He accordingly. refused - to sanction ‘the rule of general 
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exclusion, but left the rule’ providing forthe filling up of ‘seven 
seats held by non-officials by . recommendation, when the rules 
should come ‘into force intact. Whether the Secretary of State 
had any special réasons for. disallowing non-officials’ on the first 

occasion, while holding that they should be eligible i in future, we — 
" are not aware, but we think the language .of-rule IX (a) leaves 
no room whatever for doubt that officials cannot be elected at 
the first elections. The rule- enacts that “seven of the seats 
held by non-officials ” are to ‘be: filled by the recommendation of 
the electorates. The plain meaning of this we take to be “ seven 
non-official seats,” and not seven seats now held by non-officials, 
but to which officials may be elected for -recommendation. As 
a matter of fact, there are ‘not seven seats now held by non- 
officials. If the Secretary of State'did not intend that officials 
should be ineligible, rule IX (a) would be altogether, unnecessary ; 
and even if a reason could be found for its insertion, there could 
be none for the expression ‘ seven of the non-official seats, 
instead of ‘merely Seven seats.’ We believe the Secretary df 
State’s despatch contains-nothing to show, that the draft rule of 
the Government of India with regard to the first election did 
not meet with his approval, but if it did, it is still contrary to 
all rules of interpretation to allow the plain meaning of the rule 
to be controlled by the despatch. On principle also, we think 
that the electoral bodies ought not to'be permitted to recom- 
mend an official. If they ,are allowed to elect officials, the 
Government will of course Have to appoint [424] non-officials 
to make up the proper number of non-officials required by, the 
Statute. We think it is wrong to take away from the Govern- 
ment the right of determining the officials best qualified to sit in 
the Legislative Council. The officials recommended by the elec- 
tors are not likely to be so satisfactory, as those selected by, the 
Government; and it will certainly not be an advantage to the 
countiy that inferior officials recommended by local bodies should 
be preferred to the highest and most responsible, on whom in all 
probability the choice of the Government. will fall. 


Clause (a) of Rule V is also not as clear asit sieht tobe. It 
enacts that “inthe case of a Municipal Corporation, or of a District 
Board, or of the Senate of .the University” the recommendation 
shall bé-made “ bya majority. of votes of.the Corporation, Board 

17 a 4 
wò - 


130 THE MADRAS LAW JOURNAL. VOL. Lil. 


or Senate respectively.” .Cl. (e) of the Rule which -deals with 


recommendation by a group of Municipalities, or District Boards 
‘provides that it should be made “ by the majority of votes of the 
representatives.” What is meant by æ majority and the majority 
in these clauses and do they mean the same thing? The bodies 


dealt with ‘by clauses (a) and (c) are very similar. In the one it isa. 


single municipality or district board, in the other, it is'a group of 
municipalities or boards. We think it could not, have been in- 
tended to apply different rules'in the two cases, and-the difference 
in the article used seems to us to be immaterial. We are of 
opinion also, that the rule requires that more than half the total 
‘number of votes should have been obtained by the candidate. A 
.well known correspondent in the Hindu contended that majority 
does not necessarily mean more than half, but only the larger 
fraction, 1.e. the largest number of votes secured by any of the 
candidates—granting that this is so, the language i is “a (or the—) 
majority of votes of the corporation” and not the majority amongst 


the several candidates, The correspondent argued that the majority 


might mean more than half, but a majority does not. He con- 
tended, that while there was reason for requiring more than half the 
votes of a body improvised for the special purpose of recommend- 
ing a member for'the Legislative Council, it could not have been the 
intention of the Government to alter the ordinary rules of election 
-applicable ta a single municipality. The argument rests entirely 
‘on the assumption, that the rules of election of a single munici- 
pality for the purposes mentioned in the Municipal Statute will 


[422] apply to an election for the purposes of the Indian Councils 


“Act. This, we think,is altogether fallacious. The Municipal 
Act-cannot possibly apply to an act not contemplated or sanctioned 
by the act itself, any more than it would, say to an election by it 
‘of a trustee, in accordance with the power given toit by a private 
trust deed’ by some citizen: The-intention ofthese ill-expressed 
clauses, was certainly, we think, that more: than half the total 

’ votes given should be secured: by the candidate recommended, 

But the most serious defect in-the Regulations is that they 
are very incomplete. Absolutely no rules are enacted to determine 
the mode of elections, the place or places at which: they are to 

. þe carried on and a number of other subsidiary matters. The 

“syarious local governments. have attempted to supply this defect 
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in some measure by framing some rules themselves in regard to 
these matters. But we think that their action in doing so is 
really ultra vires. Clause 4 of Sel of the Amendment Act 
empowers the Governor-General in Council with the approval of 
the Secretary of State in Council to “make regulations as to the. 
conditions under which such nominations or any of them shall be 
made by the Governor-General, etc., Governors and Lieutenant- 
Governors respectively, and prescribe the manner in which such 
regulations shall be carried into effect.” No power is conferred 
on local governments to make rules at all. The regulations framed 
by the Government of India delegate certain of its functions 
under the Act to the local government. Viz., (æ) Determining the 
Municipal Corporations other than the Corporation of Madras, or 
group, or groups of corporations, and the District Boards, or 
group, or groups of District Boards which are to recommend 
a member, or members, Rule II (b) to cause the various electoral 
bodies to be requested to recommend members (4) (e) to deter- 
mine the scale according to which representatives of the 
Municipalities or the District Boards constituting a group are 
to be appointed to vote, V (c). The power to frame rules to deter- 
mine the place and mode of election is not delegated. Whether 
the delegation. by the Government of India of any of its powers 
under the Statute is legal may itself be open to doubt, but the 
Madras Government has certainly no authority to frame any rules 
which it is not entitled to enact by such delegated power. The 
rules of the Madras Government with regard to the mode of 
election are issued under S. II of the Regulations, but S. II 
empowers it only to [123] constitute the electorates. The only 
residuum of power vested in the local government is to 
decline to nominate any particular candidate recommended by an 
electoral body, but this does not include any power of making 
rules to guide the elections. It is much to be’regretted that the 
Government of India did not enact rules on this subject itself, 
The only body that can now do so must be the representatives or 
delegates of the Municipalities and District Boards themselves, 
They are authorised . by the Regulations of the Government of 
India which have the force of law under Cl. 4,’S, 1 of the Amend- 
ment Act, to recomménd a candidate, subject only to the condi- 
tion that they must do so by the majority of the votes of the 
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delegates. They have to exercise this power, and they must 
therefore have the authority to do everything incidental to its 
exercise, including the power to make rules as to the mode in 
which it is to be exercised. For ourselves, we very much deprecate 
such a power being left to them. The various electoral bodies 
may, for aught we know, frame different rales for their respective 
guidance, and there is no guarantee that such rules will be 
‘suitable and proper. We feel sure the Government of India 
would not willingly trust them with such powers and it is to be 
hoped that they will lose no time in issuing a complete set of 


rules on the subject. In the meanwhile, we trust the delegates 


of the Municipalities and District Boards who have to hold their 
elections now will unhesitatingly accept and ratify the rules made 
by the local government as suggested by the Honorable V. 
Bhashyam Aiyangar in an opinion he recently wrote for the 
Hindu ; we would also recommend for their adoption the rules of 
election suggested by him in his opinion. 


ESTOPPEL OF PRIVIES—EXECUTION-PURCHASERS. 

The rule of estoppel in pais defined in S. 115 of the Evidence 
Act applies to the party charged with the declaration, act, or omis- 
sion and his representative. Where an estoppel operates against 
a party, it operates as well against his privies. The rule that 
whatever binds a party binds his privy as well, is a common rule 
of law applicable to estoppels and admissions. S. 21 of the 
Indian Evidence Act makes admissions relevant against the 
representatives in interest of the person making the admission. It 
has been held in many cases, see Unnopoorna Dassee v. Nafur 
Poddar 1, Bapuji Balal [124] v. Satyabhumabai 2, that the 
auction-purchaser of property sold in execution of a decree is a 
representative within the meaning of S, 21. It has been said 





that sometimes an auction-purchaser is not a privy in estate with 
the former owner whose estate he has purchased. The law some- 
times confers upon him a title superior to that of the person 
whose estate he has taken, as in the case of a defaulting proprie- 
tor whose estate is sold for arrears of revenue. The whole bundle 
of interests in the property is transferred, to the purchaser for 
certain reasons of public policy, see Goluck Monée Dossee v. Huro 
Chunder Ghose 8, Moonsee Buzlool Rahman v. Pran Dhun Dutt £ 

1. (1874) 21 W. R. 148. 2. I. L. R. 6.B. 490. g 

3, (1867) 8 W. R. 62. 4. (1867) 8 W. R. 229. 
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But the general rule is clear, that in the matter of admissions by 
the former owner, they are as much relevant against the alienee 
by operation of law, as against the alienee by act of parties. In 
Rajah Enayet Hossein v=-Girdhari Lal:+, where the Privy 
„Council held that the auction=purchasers of the shares of co-par- 
‘ceners were in the same position as alienees in respect of limita- 
tion for a suit for recovery of the shares, their Lordships observed: 
“There is another point which appears to have been taken by the 
learned judges of the High Court. and which seems to have 
been founded upon the supposition, that there was somé 
distinction to be made in favour of a person claiming under an 
execution sale, as contradistinguished from the representatives of 
any person claiming under an ordinary assignment or conveyance, 
In the opinion of their Lordships tbere is no foundation in 
principle or authority for any. such distinction.” It would seem 
estate would be applicable tothe law of estoppel. But the whole 
-weight of authority is opposed to such an inference. In Musst 
Imrit Kooer v. Lalla Debee Pershad Singh 3, Couch, C.J., ‘and 
Ainslie, J said, “The purchaser at a sale in execution of a decree 
is not in the position of a person who takes a conveyance direct 
from the party and is not therefore bound by a statement made 
by the judgment-debtor ‘on a previous occasion in a motgage to 
which the auction-purchaser was himself a party. The admission 
so far as it can be considered here may at the most be only used 
as evidence against him.” The reason of the distinction is not 
apparent. It is said that the purchaser in execution of a decree 
does not derive his title from the judgment-debtor, but takes 
the property adversely to him, and that therefore the rule of 
estoppel which is held applicable to an alienee by act of parties 
[125] cannot be extended so as to affect the title of an auction- 
purchaser. It must be admitted that the auction-purchaser takes 

not merely the interest of the judgment-debtor which he can 
dispose of, but whatever interest is available for the benefit of 
the attaching creditor. Where therefore the acts of the judgment- 
debtor were in fraud of the creditor, the estoppel that would 
bind the judgment-debtor cannot affect the attaching creditor, 
or the auction-purchaser who is clothed with the rights of the 





1. (1867) 2 B. L. R. P. C. 78. 2, (1872) 18 W. R. 200, 
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debtor freed from the liability imposed by acts in derogation of 
the creditor’s rights. It was held in Baboo Lakhraj Roy v. 
Motee Madhub Sein 1, thatthe creditor of a deceased proprietor. 
was not prevented from questioning acts of the benamidar, and 


that the rule that the heir or assignee stood in no better position , 


had an exception in favour of those who would be themselves 
aggrieved or defrauded by the party through whom they claimed. 
It may also be conceded that an estoppel operative against an 
equitable estate cannot affect the interests of bona fide purchasers 
for value who derive their title from the person so estopped. In 
Keate v. Phillips 2, Vice-chancellor Bacon asked. “ Where is the 
case to be found that says thata man who has committed a 
misdemeanour and contracted an equitable liability is not at 


‘liberty afterwards, with a bona fide purchaser for value, to deal 


with the thing which in his hands might be charged, but 
which, when once out of his hands, it is impossible that a 
court of equity can ever reach so as to make the subject itself 
liable for the nefarious transactions into which the man entered?” 
See also Ss. 64 and 96 of the Indian Trusts Act. But here 
again it is necessary to observe, that there is no distinction bet- 
ween a bona fide purchaser for value by a private alienation and 
an auction-purchaser. Both alike are not privies in estate bound 
by the estoppel affecting the party. We are unable to find the 
principle which saves the auction-purchaser or the attaching cre- 
ditor from the operation of the estoppel, but includes the bona 
fide purchaser for value in its scope as a privy in estate. 

In Bigelow on Estoppel p. 588 it is laid down, “ By analogy 
to the position taken concerning the relation of grantor and gran- 


tee in conveyances of realestate, it would seem that a purchaser ` 


of goods is not a privy in estate or otherwise with his vendor, so 
as to be affected by an estoppel in pais resting on the vendor in 
respect of the goods. Thus if a person stand by and allow his 
goods to [426] be sold as the goods of another to one who does 
not take possession, and the actual owner sell the same to another 
person for value and without notice of the previous transaction, 
‘the latter would be entitled to the goods against the first purchas- 
er, The owner would simply be precluded from setting up 
title against the purchaser. It is not the office of an estoppel 


1. (1871) 15 W. R, 838, 2. (1881} 18 Ch. D. 560. 
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to pass a title. The title remains, but it cannot be asserted 
against the party who acted upon the false representation. With 
reference to others it may be asserted or conveyed ;and a pur- 
chaser not being a privy would not be estopped to assert title to 
the goods. This is- certainly true of a purchaser under an 
execution against the real owner.” This exposition of the law 
puts the bona fide private purchaser for value and the auction- 
purchaser on the same footing of protection from the operation 
of estoppel. It has been decided in some of the English cases 
that an attaching creditor or the sheriff is not bound by an estop- 
pel which effects the judgment-debtor against a claimant. In 
Richards v. Johnston 1 it was held by Pollock C. B. Martin, 
Watson and Channel, B.B., that a sheriff who comes to seize 
the goods of a debtor under a writ of execution is not bound by 
an estoppel which might have prevented the debtor himself from 
claiming the goods. In Richards v. Jenkins 2 the claimant hav- 
ing let the goods, afterwards taken in execution, for hire, became 
bankrupt. He did not inform the trustee in bankruptcy that he 
owned these goods, and the hirer of the goods, being unaware of 
the bankruptcy, continued to pay the claimant money for .the 
hire of them. The goods while in the possession of the hirer 
were taken in execution under a judgment against him. It 
was held by the Court of Appeal, that assuming the execution- 
debtor to be estopped from denying that the goods were, the 
claimant’s, such estoppel did not.bind the executiori-creditor and 
that as the claimant had no.title to the goods against the execu- 
tion-creditor the latter was entitled to judgment. On the same 
principle Muthusami Aiyar and Best JJ. appear to have decided 


-the case in Gnanambal v. Parvathi 3 where an order in favour 
- of a claimant under S.. 278, Civil Procedure Code in a proceeding 


to which he and the judgment-debtor were contending parties was 
held not to preclude a subsequent attaching creditor from assert- 
ing the title of the judgment-debtor. But it appears to us doubt- 


- ful whether the rule of freedom from the operation of estoppel i in 


favour [127] of attaching creditors, auction-purchasers and 


-bona fide purchasers for.value, has been.enacted in this country. 
. Mr. Bigelow himself refers to the American case,of Paker vy. Crit- 


tendent where a distinction was drawn. “In this case. the plaintiff 


J. 4H. &N. 660.. 2, (1887) 18 Q. B. D. 451. 
8. (1891) LL.R. 15 M. 477. 4. 87 Conn. 148. 
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bought a hack in the possession of a third person, as belonging 
to him. The real owner was present, and assented to the sale. 
Subsequently it was attached as his in the hands of the plaintiff 
who now brought replevin. The court held him entitled ‘to 
recover. The defendants, it was remarked, by claiming through 


‘the owner under the attachment were. privies in estate with him’ 


and bound by the same estoppel.” Bigelow on Estoppel, p. 587, 
The Privy Council have also held that an estoppel which operated 
against a darpatnidar affected a subsequent mortgagee who even 
became the purchaser, in execution of his mortgage decree, of the 
darpatni interest, Poreshnath Mookerjee v. Anathanath Deb, 1 
A bona fide purchaser for value, then, contrary to the rule enun- 
ciated by Bigelow, is bound by an “estoppel which affects the 
original owner. Is ‘there any reason to think that an auction- 
purchaser is placed upon a different footing? The language 
` used by the Privy: Council in’ “two ‘cases has led the Calcutta 
High Court to hold that the auction- purchaser is more favourably 
` placed. In Srimati Anand Moyi Dasi v. Dharandra Chandra 
: Mookerjee 2 their Lordships said, “the title ‘of a judgment- 
creditor, or a purchaser under a judgment decree cannot be put 
upon the same footing as the title of a mortgagor, or of a person 
claiming under a voluntary alienation from the mortgagor. The 
possession of a purchaser under such: circumstances is not really 
the possession. of á pérson holding in ‘privity with the mortgagor” 

against whom the thortgagee, ‘would be entitled to the sixty 
years’ period of limitation. “Such a purchaser holds in denial of 
: the rights of the mortgagee, and a: period of 12 years’ adverse 
‘ possession would extinguish the claim of the mortgagee. The 
observations above quoted, cannot, -iti ‘appears to us, be understood 
‘to lay down a general rule that an“auction-purchaser is never 
the privy in estate of the original owner. The following obser- 
vations in Dinendro Nath Sanyal v. Ramkumar Ghose 3 have 
also been relied upon. Their Lordships said, “ There is a great 
distinction between a private sale in satisfaction of a decree 


and a sale in execution of a decree. The title obtained by the | 


purchaser.on a private sale of property in satisfaction of a [428] 
decree differs from that acquired upon a sale in execution. Under 
a private sale the purchaser derives title through the vendor and 


ee 
1, (1882) L. B.'9 I. A. 147. (1871) 8B. L. R, P. C. 128 
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cannot acquire.a.title better than“his. . Under an execution sale, 
the purchaser, notwithstanding that he ‘acquires merely the right, 
title and interest of the judgment-debtor, acquires that title by 
operation of law and adversely to the judgment-debtor freed from 
all alienations and encumbrances effected by him after the attach- 
e ment of the property sold: These observations had special reference 
to the principle ‘contained in S. 27 6, Civil Procedure Code, that 
subsequent private alienations, not alienations by operation of law, 
are void against claims enforceable under the attachment. Their 
Lordships were also careful to point out that the auction-purchasér 
“acquired merely the ‘right; title’ and’ interest of the judgment- 
debtor.”? We venture to doubt whether the remarks of the Privy 
Council which we have quoted are sufficient authority for the 
position taken by the Calcutta High Court in Lala Parbhu Lat 
v. Mylne 1 and Bashi Chunder Sen v. Enayet Ali, 2 that though 
an estoppel operates against an alienee by Act of parties it does 
not affect. an auction-purchaser. S. 115 of the Evidence Act 
enacts, “ where one person has by his declaration etc., intentionally 
caused etc., another person to believe a thing to- be true and to act 
upon that belief, neither he nor his representative shall be allow- 
ed in any suit or proceeding between himself and such person or 
his representative to deny the truth of that thing.” Now the word 
‘representative’ should be understood in the same sense in both the 
places in which it is used. If the auction-purchaser of the rights 
of the party estopped i is not his representative, neither can the 
auction- purchaser of the rights of the party entitled to the benefit 
of the estoppel’‘be his representative. It would be difficult to con- 
tend that the latter proposition was sound law. We have nowhere 
seen it suggested, thata person whọ has purchased in céiirt ano- 
ther’s land is not entitled’ to the benefit of an estoppel i in favour of 
the latter. See Bigelow on Estoppel, p. 587. It also appears to us to 
_be amore consistent use of the word representative, if the same 
sense is attached to it ia Ss. 21'and 115 of the Act. We venture 
therefore to submit with diffidence, notwithstanding the apparent 
weight ‘of authority, to’ the contrary, that an auction-purchaser in 
execution, an attaching créditor, and a purchaser at a private sale 
are allalike privies in‘éstate or representatives of the person whois 
[129] estopped as ‘a party make a false declaration which 
misleads ‘another.’ ` ; 
-1° (1887) L L.R, 14C, 401, 2. (1892) I. L, R. 20 C, 286 
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RIGHT OF A SUBSEQUENT MORTGAGEE.TO REDEEM 
. A PRIOR MORTGAGEE-PURCHASER. ` 
There is perhaps no branch of the Law of Property. which 
presents greater difficulties than the Law of Mortgages. In this 
-article I propose to discuss the question whether a pusine mort- 
gagee has the right to redeem a prior mortgagee when the latter 
has purchased the equity of redemption. From another point of 
view, the question Is,.as to the effect of the interest of the prior 
mortgagee and the equity of redemption meeting in a person other 
‘than the mortgagor. Is there a confusion of the two interests so 
that the former is extinguished or merged in the latter ? 


The doctrine of confusion, or merger considered in the. 
abstract is very simple and- easily intelligible. All the cases 
that come within the scope of this principle, when analysed 
seem to resolve themselves into a few, simple and distinct classes 
although some instances may fall under more than one. 
class. There may meetin one and the same person (i) rights and 
their correlative duties, or there may be (ii) a plurality of rights 
alone, or (ili) a plurality of duties alone meeting together in one 
Land the same person. The first is strictly a case of confusion 
as when a debtor succeeds to the debt due to his creditor, 
see page 75, Lindley’s Jurisprudence. The operation of mer- 
ger in this case is quite natural as no man can have a right as 
against himself or be under a duty to himself. The other classes 
of cases may not however give rise to any confusion at all ; each of 
the rights or duties will generally continue to remain distinct and 
unaffected by the others; and it is only under certain conditions 
that merger takes place with respect to them. Inasmuch as to 
-every right, there is a corresponding duty, and vice versa, the requi- 
sites necessary for the operation of the. doctrine of merger are the 
same in the case of a plurality of rights alone asin the case of a plu- 
rality of duties alone. Let us take for example the case of two rights 
meeting together in one person. If one of the two rights.is equal 
to the other plus something more, the lesser right is merged in the 
greater, as when a decree-debt merges in itself the bond debt 
[130] upon which the decree has been obtained. The inferior right 
is superfluous and no longer wanted. Speaking of this class of cases 
Liadley observes in his Notes to the Study of Jurisprudence page 
lyii Appendix, as follows, “There js a class of cases in which 
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. without any confusion of rights and duties a plurality of rights 
gives rise toa merger of some of them, The principle may be 
stated in some such way as the following “Of several rights which 
have the same object and which are not related to each other as 
principal and accessory, that which is of a higher nature ' merges 
that which is ofa lower nature.” Again if the two rights brought 
together constitute distinct interests—distinct parts, of one homo- 
geneous whole and the portions are contiguous and successive, so 
that there is nothing between them, the two will merge together 
and become one bigger interest, obviously the two rights cannot 
confuse; or fuse together, if there is something between them ; 
and there can be merger or fusion, only if nothing intervenes 
between .the two interests. Take the case of the owner of a 
servient heritage subject to an easement of way, becoming entitled 
to the easement by right of purchase. The two interests will 
fuse, a full ownership being the result of the addition. This phase 
of the doctrine may be thus stated, “Whenever a greater estate 
and a less coincide and meet in one and the same person. without 
any intermediate estate, the less is immediately annihilated, 
merged in the greater,” see Gaya Prasad v. Salik Prasad }. 
The above then are the only cases in which there is merger. It 
is scarcely necessary to observe that the doctrine of merger as 
herein stated, like all doctrines “that rest upon broad and 
intelligible principles of justice” can not be excluded or its opera- 
tion defeated by declarations of intention or by the devices of 
conveyancets. It applies by mere operation of law and is wholly 
independent of the will or intention of the parties and cannot be 
varied or controlled by them, Price v, Moulton 2, 


We shall now proceed to apply these principles to the case of 
mortgages. On the execution of a mortgage, the proprietary right 
still remainsin the mortgagor. He still continues to be the owner 
of the property mortgaged, subject to the incumbrances he has 
created. He is not precluded from dealing - with the interest - 
remaining in him as freely as with any other kind of property: - 
He may successively create further incumbrances, or subject his 
[431] interest to sale, or any other kind of alienation recognized? 
by law. The residuary interest that remains in the mortgagor 
after the creation of one of more incumbrances upon the property 


1.” (1881) L L. R. 3. A. 695. 2, (1862) 100. B. 561, 
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is what is known as the equity of redemption. In the case.of 
several mortgages their relative priority is, in the absence of other 
circumstances, determined by the order of their dates,:the elder 
right being preferred to the later, S. 48 of the Transfer of 
Property Act IV of 1882. That a subsequent mortgagee is 
entitled to redeem a prior mortgagee, though there is no privity ` 
of contract between then, has also now become an accepted 
doctrine in India, see pages 332—335, Macpherson on Mortgages. 
S. 75 of the Transfer of Property Act embodies the old rule 
‘redeem up, foreclose down.’ S. 91 confers the right to-redeem _ 
upon every person who has an interest, or a quasi interest in the 
property. i 
This right to redeem has to be carefully distinguished from 
the equity of redemption. They are.not convertible terms. The. 
holder of the equity of redemption has no doubt the right to' 
redeem but the converse is not true ; for instance, a puisne 
mortgagee has the right to redeem, but he is certainly not the 
owner of the equity of redemption. -Thé right to redeem is in 
the nature of an ancillary right which comes into existence every 
time that the mortgagor carves out ari interest from the property 
in favour of third parties; so that if the mortgagor after the 
creation of the mortgage subsequently mortgages the property to 
fifty persons, every one of the fifty alienees.can exercise the 
right to redeem the mortgage. See the remarks of the Privy 
Council in Umes Chunder Sircar v. Zahur Fatima 1. But the 
equity of redemption isin the nature of a primary right and consti- 
tutes an interest in the property and is a fit subject of alienation. 
The holding of an interest or a quasi interest in the property 
is a condition precedent to a right to redeem. - A stranger utterly 
unconnected: with the property cannot claim to redeem it. 
Secondly this right is inseparably connected with the notion of a 
mortgage. It is worthy of remark that this right is a right which 
springs into existence irrespectively of the will of the incum- 
brancer against whom it.is sought to'be exercised, It is a legal - 
incident of the mortgage; it is a liability which is imposed by law 
as often.as Interests are subsequently carved out of the property. 
[482] The incumbrancer cannot prevent the arising of this right 
in others any more, than he can prevent or limit any subsequent 


(1889) I. L. R. 18 C. 164 at. p. 179. 
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alienations which the mortgagor may choose to make. Now how 
is this right of redemption which resides in a puisne mortgagee 
affected by the prior mortgagee himself becoming the purchaser 
of the equity of redemption? If the prior mortgages subsist, 
then there is also the right to redeem; if it does not, then there 
" can clearly be no right to redeem. The real question then, as 
already stated, is this. Is there a confusion at all between the 
two; interests—the prior mortgage-interest and the equity of 
redemption ? The answer to this question does not in any way 
depend upon the nature of, the purchase as being private, or as 
being public through the court. The question appears to have 
been subjected to considerable discussion among the jurists of 
Europe. Several eminent jurists seem to have thought it im- 
possible for a man to hold a charge over his own property. 
Puchta, for instance, held that such a notion was a monstrosity, 
that there was something opposed to all legal principles in a 
man’s holding a charge on property of which he was proprietor. 
Others again said, that there was in such cases an antinomy, or 
contradiction between two laws which had to be got over by 
common sense. Thus Vangerow maintained the qualified doctrine 
that there was confusion in all those cases, except where the 
purchaser was ignorant of the subsequent charges. A third class 
of jurists such as Dernburg, Windschied and others held that 
there was no confusion at all under any circumstances, observing 
that logical antimony was more easily to be borne, than a doctrine 
which failed to deal fairly with the rights of the parties. Dernburg 
says, “ Law does not exist for the sake of formalism; on the 
contrary formalism is to subserve legal interests. Since there was 
no substantial ground for rendering the thing pledged unpur- 
chaseable by the: pledge creditor, since the rights under the 
subsequent hypothesis remained unchanged by the purchase 
of thé prior pledgee, the prior had a, right to maintain, in 
presence of the subsequent, his original position.” See Ramu 
Naikan'v. Subbaraya Mudali 1, and Mulchand Kuber v. Lallu 
Trikam 2. And ‘according to these jurists the Roman Law, it 
appears, did in such cases prevent the fusion and did protect the 
rights of the parties without allowing them to be affected by any 
rule of fusion. On principle, the view that there is no confusion 


1.” (1873) 7 M. H. C. R. 281. 2, (1882) I. L. R. 6B. 412, 
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[188] appears to be sound. To begin with, this case cannot fall 


under that class of cases where a right and its corresponding duty _ 


meet together in one and the-same person. The mortgagor, by the 
mere transfer of the equity of redemption cannot escape any 
obligations of a personal nature that he may be under in favour of 


the puisne incumbrancer. Nor does the transferee render himself’ 


liable to any personal obligations to the subsequent mortgagee. 
‘* The only effect which the purchase has on the mortgagee’s posi- 
tion is that it gives the purchaser as the mortgagor’s represen- 
tative the option of redemption,” Gokaldas v. Gopaldas 1. There 
is thus only a combination of two rights or interests, but not of a 
right and its corresponding duty. Hence it is clear, that there 
cannot be any mutual] antagonism in this case and hence there is no 
merger or confusion. Next, do the two interests stand in the 
relation of a lésser right and a greater right meeting together in 
one and same person, the one being included in the other. In 
the present instance it is difficult to say which of the two interests 
is the greater? The equity of redemption may almost be zero in 
value, whereas the prior mortgage may cover almost the whole 
value of the property. To speak then of the equity of redemption 
as constituting a greater interest than the prior mortgage would 
be incorrect ; and to treat the equity of redemption as containing 
within itself the mortgage interest would betray a confusion of 
ideas. Thus there could be no merger of one interest in the 
other. Lastly, is there a confusion in the sense of two parts of 
a whole fusing together and forming a bigger portion ? The two 
interests brought together in the prior mortgagee-purchaser form 
no doubt distinct portions of that homogeneous whole called 
ownership. But they ate not successive and contiguous. The 
intermediate mortgages prevent the confusion. The advocates 
of the opposite theory seem to ignore this. 

That view may now be examined. In its extreme form, 
it is tantamount to holding that there is acomplete fusion or 
destruction of the prior mortgage interest to this extent. The 
purchaser will be deprived of his priority, while the puisne 
incumbrancer will be benefitted by priority being imparted to 
his own charge. Such a position has just now been shown to be 
indefeasible and unsound. The theory that is however actially put 
forward is a modified form of this view. It is the half-hearted 

1. (1884) I. L. R. 10 C. 1085. 
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[434] contention that for some purposes there is fusion, while 
for other purposes there is no fusion; that the mortgage subsists 
for the benefit ‘of the mortgagee-purchaser, but that for other 
purposes it is considered as extinguished and non-existent. This 
is virtually abandoning the doctrine of fusion. It lays open its 
adherents to the charge of inconsistency. If there is fusion, it 
must be for ail purposes; if it does not take place, that again 
must be for all purposes. To escape the charge of inconsistency, 
the position is advanced that the question of merger is a question 
of intention and that it should be taken as not having happened, 
where there is, an express declaration of the purchasing party, or 
even where such an intention may be implied from the circum- 
stances. Sucha flexible doctrine far from conducing to the 
interests of justice will as observed by the Privy Council in the 
case of. Gokaldas v. Gopaladas 1, lead to confusion, to multipli- 
cation of documents, to useless technicalities, to expense and to 
litigation. Continuing the argument as based upon intention it 
is said that the prior mortgagee cannot reasonably be expected 
to allow his interests to suffer by his own act, though with 
regard to the interests of others, he may not be presumed to 
have acted for their benefit. In cases then of conflict as to 
priority between the prior mortgagee-purchaser and the puisne 
mortgagee, the prior mortgage is considered to subsist with all 
its priority for the benefit of the purchaser only, but not of the 
other. It may be asked, what has the mortgagee-purchaser to 
do with the subsequent incumbrancer’s rights. The latter's 
rights ought in no way to depend upon the former’s wishes. 
Again the prior mortgagee and the owner may by contract between 
themselves affect their own interests. But what right have they to 
affect the interests of third persons who-are not parties to the 
contract of purchase? The decisions upon this much vexed 
question seem to have taken a'very curious course.. In England 


the strict view of merger as qualified .by Vangerow was first 


followed. The leading English case till lately was the case of 
Toulmin v. Steere 2.in which Sir William Grant laid down the 
doctrine, that the purchaser of the equity of redemption 
could not set up against subsequent incumbrances of which 
he had ' notice, actual or constructive, ‘prior mortgages of 





“1 (1884) I L. R. 10 ©. 1035, 2. (1817) 3 Mer. 210, 
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his own or any prior incumbrances he might have subsequently 
got in. - They became merged in the equity of ` redemption. 
The application of this ruling was however - allowed: [138] to 
be got over’ by the purchaser,-in case he was himself’ the 
‘holder of the prior incumbrances, by first assinging his prior 
charges to a trastee in trust for him and then taking the purchase,* 
and where the purchaser was‘not the holder of the prior incum- 
brances by taking an assignment of those which he wished ‘to 
discharge. ‘A ruling ‘the operation or inoperativeness of which 
rested upon such artificial and fine-drawn’ technicalities could not 
Tong be maintained.’ The rigidity of this doctrine was sought to 
bė mitigated'by allowing the qualification that'its application could 
be taken away by an express declaration to’ keep the prior charges 
alive. See Watts v. Symes 1, Hayden v. Kirkpatrick 2. ‘And 
lastly, it was still further angel by the position that ‘even the 
implied or presumable intention of the parties to be gathered from 
the circumstances of the case would prevent the ‘merger. This 
was held in Adams v. Angell 3. And as there can be little or no 
doubt, that the purchaser would always like to keep the’ prior 
charges alive, there will be in fact very few cases to which the 
‘doctrine in Toulmin v.: Steere t can now be applied. The leading 
case has in fact been’ much quéstioned in later cases, ' See 
Stevens v. Mid-Hants Railway Co. 5 The- effect of the English 
case law asit stabds at present may be ‘stated to be, that 
ordinarily ttieré is no’ merger, except in those'‘cases where -the 
contrary view can not ‘afféct the interests of any persons, In 
India the decisions seem to have taken’ very nearly.the same 
course as in England. - After some conflict, thé Indian High 
Courts rejected the strict English doctrine contained in Toul- 
min v. Steere 4, as being unsound and unsuitable to India and 
have since’ been following the more equitable and sounder, priń- 
ciple of the’ Roman Law, See Ramu Naickan `v. Subbaraya 
Mudali 6, Mulchand Kuber v. Lallu Trikam 1, Gaya Prasad v. 
Salik Prasad 8, And this view has now been authoritatively laid 
down by the Privy Council i in the case of Gakaldas v. Copaldas 
already referred to 9, Though the Indian Courts have now come 


1. (1851) 1 DeG.M.&G., 241 ; 2. (1865) 84 Beav. 645. 

8, (1877) L. R. 6 Ch. D. 684. 4, (1817) 8 Mer. 210. 

5. (1878)... R. 8 Oh., 1064, SA 1070. 6. (1873) 7 M. H. C. R., 229, 

7, (1888) I:L.R. 6B. ios, (F.B.) 8. (1881) I.L.R. 3 A. 682, (HB) 
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to hold that there is no fusion in such cases, they yet do not appear 
to be'agreed fully'as to thé effect of this view upon the ‘relative 
rights ‘of the mortgagee-purchaser and the.puisne ‘tnacumbrancers, 
Till some years back, the tendency was to imply a fusion to “the 
detriment of the purchaser by depriving him of his: priority but 
to the [486] advantage of the puisne incumbrancer by affording’ 
priority to his charge, This was cOnsistent enough with what 
was supposed to be the correct doctrine. But now that ‘the 
theory of confusion has been abandoned with respect to this class 
of cases, logical consistency demands that the courts should. place’ 
the parties in the same position in which they were prior to` the: 
purchase. Some judges however appear to give the purchaser his 
original position of priority but to deny the subsequent’ mortgagee 
his right to redeem the prior charge and his other rights such as 
those of sale and foreclosure. We shall now’ proceed to cite a few 
decisions in support of our view that there is no merger at all 
and that the relative rights of both the ns and the puisne 
mortgagee remain the same’ as before. ae. ae 


The question of confusion first came up for decision before 
tbe Madras High Court in Ramu Naikan v. Subbaraya Mudali i: 
It was a case of a prior mortgagee. purchasing in court ~ 
auction the property in dispute after the creation of a subsequent 
mortgage upon it. The Court after expressing its disapproval of 
the doctrine enunciated’ by Sir. W. Grant in Toulmin v. Steeré 8, 
followed the views of Dernburg .and others held that the ` 
subsequent mortgagee had -the right to redeem the. „prior 
mortgagee. The ruling in Mulchand Kuber v; Lallu Trikam 2, a 
was by a Full Bench. There a conflict arose as to the second 
mortgagee-plaintiffand the first mortgagee- purchaser of the house 
in. dispute. The defendant’s father who was the first mortgagee 
privately purchased the. property itself from. the mortgagor subse- 
quent to thé plaintiff's 2nd mortgage the consideration for the 
sale being the prior mortgage amount itself. On the facts it was 
held that there was no merger .of the. . est a in the 
residual ownership purchased. . . 2 

In this case, Mr. Justice West after showing that itis doctrine 
` of-Toulmin v..Steere 3, was.much questioned and „qualified. in. 
later. cases in England, made the following observations : ‘The — 


1, (1878) 7 M. H. O. R. a "a. (1889) I. D. R. 6 B, 404, 
' (1817) 8 Mer., 210. , te 
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successive charges created by the owner of an estate mdy be; . 
regarded as fractions of the ownership which embraces the. 
aggregate of advantages-that can be drawn from it. Each: chargé 
in- its turn constitutes a deduction from the original aggregate, 
and the. nominal ownership may itself thus be reduced to'a smalt 
fraction of what it once was. Still, ‘be it small or great; it is a` 
. possible object of sale. [437] or purchase, and there is no 
_ ground for.’Saying that an incumbrancer who is already owner of 
. one -fraction' may: not buy.this other fraction without forfeiting. 
the former. fraction in favour of other fractional owners in the 
remainder léft after the deduction of his priorshare. A stranger 
could buy and hold:the residual ownership without affecting'the . 
sequence ‘of incumbrances, ` Why not one of the incumbrancers ? 
If: instead af’ mental fractions .of ‘the whole estate, the incum:. 
. brancers were-those of A, B, C and D on separate fields a; b; c, d: 
the purchase:by A of the remaining one field e of the estate, would 
. not.for a moment be supposed to affect his relations with respect: 
to the successive incumbrancers B. C.:D, though these incum- 
brances by proceeding against the owner to recover the ‘sums 
due to them might have got e sold in execution. ‘The principle 
| applies equally. to separate interests in the whole, as to interests 
limited to separate physical parts of the whole.” The court hold- 
ing; that, there was no fusion or merger; recognised in the second 
mortgagee- plaintiff the continuance of his right to redeem the first. 


i In'Venkatunarasammah v. Ramiah 1, the plaintiff a first 
mortgagee purchased: the property after a second mortgage ‘ to 
the deféndant and in’ “execution of a decree obtained « upon’ the 
- first thortgage, in a suit to which the’defendant was not a ‘party: 
It was held that-thé defendant's right of redemption as ‘mortgagee 
wasmot affected by the sale to the plaintiff. In Damodar Devchand 
v: Naro Mahadev Kelkar 2, the first mortgagee himself through 
a -trustee for‘ him purchased the property at a court sale held in 
' execution of his own mortgage decree to which the second mort- 
gagee was not made a party. It was held that the first mortgage 
- gubsisted, that the second mortgagee was entitled to redeem the 

first and that he could not be deprived-of that right by proceedings 
to which hëwas not a party. The same view was held in: Shivram 
ve ‘Geni 8, 'and again the.view that there is no merger wher- the 
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mortgagee purchases the equity of redemption’ during thé’existence 
of an ‘intermediate charge was adopted in Shantapa v. Balapa' 1, 

‘In Venkatachella Kandian v. Panjanadten 2, where a first, 
mortgagee purchased the property through court, Chief Justice 
Turner said, “I do not’ question the position which is alone 
‘supported by the quotation from Dernburg that two rights “in 
the same property may co-exist in'the samé person without [488] - 
merger, nor the application of that principle in the cage to which: 
Dernberg’s remarks are pertinent. If a person holds a mortgage 
onan estate and after the owner ‘has created a second mortgage’. 
in'fayor of a third party, acquires what right remains in the owner, 
he does not thereby lose his right as mortgagee. Thé’ merger is 
prevented by the interpasition of the right created in favor of. the 
second mortgagee. When a second.mortgage is created in favor’ 
of a person who is not the holder of the first mortgage, the second 
mortgagee is entitled to pay off the first mortgage, or to sell “the 
estate subject to the first charge. “On the same ground of regard 
for the interests of all parties that dictates the preservation of the 
right created by the first charge,” says the learned judge, “ the 
acquisition by the first mortgagee of the right remaining in -the: 
owner, should not be allowed to deprive’ the second mortgagee of 
his rights. His right should not be defeated by a transaction ‘to’ 
which he is no party.” i. 

Again in Venkari v. Kannam 8, the court holds that ‘where 
immovable property has been sold by a court in execution of ‘a 
decreé obtained by the mortgagee to enforce his lien against the 
mortgagor, `a puisne mortgagee who has not been made a- _party 
to the suit is not bound by the decree or ‘sale, andi is entitled . to 
redeem the first mortgage. i 


In Brojonath Koondoo Chowdry v. Khelut Chunder Ghose +, 
it was eld by the Judicial Committee that a purchaser of property 
from a-mortgagor was not bound by: foreclosure proceedings to, 
which he had not been made a party. ‘In Sankana Kalana y. 
Virupakshapa Ganeshapa 5, it:was held that a puisne mortgagee 
was entitled to redeem a prior mortgage in spite of a foreclosure 
decree which the prior mortgagee obtained without making the 
former a partythereto. Again in Radha Pershad Misser v: Monohur 
Das 6, a person .who obtained a lease = toil in dispute 


1.` (1880) I. L. R. 6 B. 561. - (18Ł1) I. L. R. 4 M ‘218; 
8. © (1882) 1. L. R. 5 M. 185. (1871) 14 M: I. A ida. ° 
5. (1888) I. L. R.T B. 146..  : (1880) I L. R. 6G. 819, 
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subsequently to a .mortgage of it was kaldte have his right to, 
. redeem unaffected by. the mortgagee's purchase through court in 
proceedings:to which: the.lessee was not made a'party. Ina 
very. recent case Zalim Gir v. Ram Charan Singh }, under 
circumstances similar to those in Sankana Kalana v. Virupak- 
shapa: Ganeshapa 8, the same yiews were held. . i 

. ‘4 [489] In Gopee Bundhoo Shantra Mahaputtur v.. Kalee Pudo 
Banerjee 29the ‘principle that there cannot be a fusion between 
two distinct interests separated by an intermediate interest was 
applied to á case, where a first-mortgagee-plaintiff after the date 

of the. second mortgage took a mortgage for the amount due 
upon the first and subsequently became purchaser of the property 

in execution of a decree obtained upon the later bond’in‘a suit 

to which the second’ mortgagee.was not a party. Here it was held 
that the plaintiffs first security was not merged by his taking a 
subsequent security, and that the plaintiffs purchase did, not 
affect the interests of the second-mortgagee-defendant and that the 
latter: was entitled to redeem the plaintiffs motgage and it was 
declared that on their paying the debt due to the prior incumb-  . 
rancer they would become holders of the first charge on the proper- 

ty. In Rupchand Dagdusa v. Vithalrav 3, upon nearly the same 
facts; the same views were held by the Bombay. High Court. 
The same view was taken by a Full Bench in Gaya Prasad v.. 
Salik Prasad *, where the purchase was made privately from the 
mortgagor.. i 


- 


. In the cases of Strbadh Rai y. Raghunath Prasad 5, Janki 
Prasad v. Sri Matra Mautangui Debia® and Raghunath 
Prasad v. Jaurawa Rai the same views were held. In 
the first and third cases the equity of redemption was pur- 
chased, privately from the. mortgagor while. tn the second case 
the purchase was at a court sale under a decree to which the 
pusine incumbrancer was-no party.: Jn the first named case Mr. 
Justice Mahmood observed, `‘ Nor can .[ hold, that the union of 
latter capacity (as purchaser) with the former (as mortgagee) can 
in itself confer upon them rights higher than those which the 
mortgage they have paid off created. To hold the contrary view 
seems ‘to me to amount to the proposition that the purchaser of 


- 1. (1888) I. L. R. 10 A. 629. 2. (1875) 28 W. R: 888. 
8. (1882) I. L. R, 6 B. 495. 4. (1881) I. L. F. 3 A. 682. 
6. (1885) I. L. R.7 A. 568. 6. (1885) I.L R.T aA. 577. 
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ships the sais of redemption -and the first * | mortgagee could; 
by a:transaction entered into in. the absence of the intermediate 
incumbrancer and irrespective of his interests, place’ him in a 
worse . position than before.. Such a doctrine would be 
analogous in principle: to the rule of tacking, which the law of 
mortgages in this country never recognized, and which has now 
been expressly negatived by S. 80 of the Transfer of Property Act.” 

[140] In Mohan Manor v. Togu Uka 1, plaintiff the. first 
mortgagee himself purchased the property .in execution of his 
own mortgage decree. The defendant who was a-subsequent incum- 
brancer was not a party to these proceedings. In a suit by- the 
plaintiff for possession of the property it was held that the plain- 
tiffs claim should be allowed, but that the defendant was entitled 
to redeem. the property, if he wished. 

The case of Ali Hasan v. Dhirja 2, isa ‘clear authority on 
the.point. The plaintiff who himself -held prior incumbrances ` 
upon'the property purchased at a private sale the interest that 
remained in the. mortgagor Huhdar Singh, on the 2nd October 
1879. But the property was at the time of purchase subject in 
addition to the plaintiff's own mortgage toa puisne hypothecation 
created in favour of one Niamat on the 15th July 1877. On this 
‘state of.facts it was held that the ` purchase did not involve the 
merger of plaintiff's own prior charges,.arid that it could not-also 
affect the rights of Niamat the puisne incumbrancer. 


In Bisser Doss Singh v. Sheo Prasad Singh 3 the court 
laid down the proposition that if the first mortgagee purchases 
the property mortgaged,. after a second mortgage is created upon 
it he does not thereby lose the benefit of his first mortgage, if the 
money due under the first mortgage be set off against thè consider- 
ation of the sale. And as in this case the 2nd mortgagee obtained a 
mortgage decree subsequently to the purchase of the property: by 
the first mortgagee at a court sale held in execution -of his own 
mortgage decree and in which he was allowed to set off the money 
due to him against the consideration, it was -held that the first 
mortgage subsisted and that he was pune’ to Pay to that 
extent. 

. In Dullabhdas Deachand v. Lakshmandas Saipan t 
the first mortgagee was also the third mortgagee while the 


1, (1885) I. L. R. 10 B. 224. 2. (1882) I. L. R. 4A. 518. 
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defetidant.was'the hòlder of the 2nd and 4th-mortgages. The 3rd 
mortgage toverėd the 1st. A decree was obtained on the footing 
of the'3rd ‘mortgage and plaintiff became the purchaser: . The 
défendant-was however not a party ‘to these proceedings, It was 
held that’ thé 1st mortgage did not merge in the third and that the 
defendant not having been- made a party tothemortgage suit, did 
not lose his right of redemption and that the plaintiffs purchase 
was subject to this right-of redemption: ` The court ordered that 
[141] the defendant should be at liberty to redeem by payment. 
to the plaintiff within six months of the amount’ which would: be 
due onthe ‘1st mortgage if it’ Honatned unaffected by the 3rd 
mortgage. ° 

- In Muhammad Samiuadin v. Man Singh 1, plaintiff was 
the purchaser of the property in dispute in execution of a decree 
upon a second mortgage. The defendant’s ‘predecessor in title 
‘held two mortgages onthe same property one prior and'the 
other subsequent, to the second mortgage; but they were-no 
parties‘to the suit upon the second mortgage: Ina suit by the 
purchaser to redeem the . first mortgage, one of the defendants 
set up, his right as third mortgagee to redeem the second. 
mortgage, ‘inasmuch as-he ought to have been made a party to the 
previous suit and thus been afforded an opportunity of protecting 
his rights by payment of the second mortgage money. It was held 
with reference to the terms of S. 85 of the Transfer of Property 
Act, that the defendant should, in spite of the sale, be placed 
‘with respect to his right to redeem, in the same position as he 
would have held if the -previous decree - had never been passed 
and the court passed a decree entitling the: defendant to redeem 
the property from the plaintiffs “second mortgage. And this 
ruling, the Court followed ina later case Gajadhar v. Mul 
Chand 2. 

. In Namdar Chaudhri v. arim Raji 3, the aoi häid, 
that the plaintiff’s.purchase of the property in dispute in execu- 
tion of a mortgage decree obtained upon the first mortgage did 
‘not affect the second mortgagee’s right to‘redeem the first. ,,,, 

In Tulsa v. Khub Chand 4, the plaintiff was the holder -of-a 
second < mortgage, while the defendants: held a third mortgage, 
part of the consideration’ for which was expended in order to 


1..%(1886). I. L. R.:9 A, 125. 9. (1888) Ti -L..R..10 Ay 520.. e 
3.“ (1891) I. D. R: 18 A. 315. 4. (1891) Iss. R. 18-4A;581, 
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save the property from.sale-under two prior ‘mortgages, It was- 
held thatthe defendants had a prior,charge ‘to the extent of the twa, 
prior mortgages, and that, there was no fusion,.as. there was in, 
existence the plaintiffs, intermediate incumbrance: . Co ae 


Ina recent Full Bench Ruling of the Allahabad ight Court: 
in the case of Mata Din K asodhan v. Kazim Husain ‘Ll; the: 
prior mortgagee after the creation of A subsequent ' mortgage, 
privately purchased from the mortgagor the equity of redemption: 
In a suit bétween the subsequent mortgagee ‘and the prior mort+: 
gagee- purchaser, it was inanimously held that there * was no 
merger of the [442] prior mortgages’ ‘and.that the plaintiff, ‘in 
spite of the sale, had the right to redeem the prior charges’; only, ' 
the majority held dissenting - from Mr. Justice. Mahmood; that: 
the plaintiff had no other right and that he was bound to exercisé” 
that tight of redemption as a condition precedent to the enforce-’ 
ment of his own interests. This latter position appears to’ be of 
questionable soundness but does -not call for any remarks here: ; 
In Syud Wajed Hossein `v. Hafez Ahmed Resah 2, the 
defendants privately purchased the property in dispute Bon the 
mortgagor, the consideration having been money advanced by 
them to pay off the mortgages prior to that of the plaintiff's. It 
was held that the prior charges were not extinguished and that’ 
the plaintiff was entitled to redeem in spite. of ‘the’ purchase. oe 


The doctrine that fusion is prevented by the existence of an 
intermediate interest is also fortified by the decisions in those 
cases where the prior mortgagee acquires during the continuance 
' of an intermediate mortgage, another ‘interest in the ‘property in 
the shape of mortgage and also in kindred cases. Thus in Musst; 
Wosseeun v. Baboo ` Byjnath Singh 8, the first mortgagee after 
the creation of a second mortgage took another mortgage partly 
in satisfaction of the 1st :mortgage-debt and | ‘partly for fresh 
advances made. Ina contest as to priority, it was held‘that the 
first mortgage was not merged, but continued to subsist with all 
its priority over the’ second; so’ far as itwas revived in the’ last: 
mortgage. That a creditor holding a mortgage on-the lands of 
his debtor does not necéssarily surrender that mortgage, or lower 
its. priority by takinga subsequent sr including’ the same 

¥ Je (1891): LLR 1A, sk 2. ' (1872) 17 W` R, 480° 
-- 8, -(1876) 25 W: R, 17i, ` 
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lands with other lands for the same debt was held in Goluknath 
Misser v. Lalla Prem Lal 1. Again the same -principle has been 
enunciated in several other cases. See Gopal Chunder Sreemany 
v. Herembo Chunder Holdar 2, Gangadhara v. Sivarama 3 
Rupabai v. Adimulam 4, Seetharama v. Venkatakrishna 5, 
Rupchand Dagdusa v. Davlatrav Vithalrav 6, 

It is unnecessary to discuss in detail the various rulings 
which seem to uphold the opposite view. They are all open 
to the objections already set forth. The latest decision which 
adheres to this view is the case of Perumal v. Kaveri 7, 
[143] decided by Muthusami Atyar and Best, JJ., in September 
last. It would have been satisfactory if their Lordships had 
discussed the question somewhat fully with reference to the 
prévious decisions of the various High Courts and of the Privy 
Council. The case, so far as it bears upon this question, was a 
suit for redemption by a second mortgagee brought against the 
first mortgagee who purchased the property in court sale under 
proceedings to which the second mortgagee was not designedly 
made a party. Mr. Justice Best assumes that a private purchase 
of the equity of redemption by the first mortgagee, would deprive 
the subsequent mortgagee of his right to redeem, and that there- 
fore a court purchase would lead to the same consequences, 
The reasoning is perfectly sound, but the assumption as to the 
effect of private purchases appears to be indefensible and unwar- 
ranted by the authorities. His Lordship does not quote any 
authorities, or state any reasons in support of the above assump- 
tion. Mr. Justice Muthusami Aiyar appears to base his decision 
upon -principles and does not quote any authorities in favour of | 
his views. His Lordship seems to. lay down the somewhat 
inconsistent position that the first mortgage subsists only for the 
benefit of the prior mortgagee, but is extinct for all other purposes. 
We have already shown the unsoundness of this position. 

In fact the points seem to be concluded by the ruling of the 
Privy Council in Gokaldas Gopaldas v. Premsakdas 8 and in Umes 
Chunder Sircar v. Zahur Fatima 9. In the first case, their Lord 


a a ae ete 
1. (1877). I. L. R, 3 O, 307. 2. (1889) I.L. R, 16 C, 523. 
3. (1884) 1. L. R, 8 M, 246. 4, (1888) I. L. R, 11 M. 845.. 

- 5.. (1892). :. L. R, 16 M, 94. 6. (1882) I. L. R,6 B, 495. 
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. Ships Had to’ consider the'effect of payment: of'a prior mortgage by 
a subséquent: purchaser of the equity of rédéemiption as against an 
intermédiate incumbrancer. After observing’ thatthe doctrine in 
Toulimin v. Steere, was of questionable soundness and had been 
disapproved’ in “later cases, and that ‘it was not ‘applicable to 

“Tadian transactiohs, they held that there was no fusion or merger 
of the prior charge. They said in connection with the English 
d5ctriné béing rendered nugatory by devices in drafting, “When 
an estate is burdenéd by a succéssicn of mortgages’ and” the 
owner of an ulterior interest pays off an earlier mortgage, it isa 
matter of course to have it assigned to a trustee for his benefit as 
azainst intermediate mortgagees to whom he is not personally. 
lmble.” Again they observed, “The ordinary rule is that a man 
having a right to act in either of two ways shall be assumed to 
lave acted ‘according to his interest. In the familiar instance of.a 
i 44] tenant for life paying off-a charge upon the. inheritance he 
is assumed in the absence of evidence to the contrary to have in- 
tended. to keep the charge alive. It cannot signify whether the 
division of interests in the property is, by way of life estate:and 
remainder, or by way of successive chargés. In each case it may 
b2 for the advantage of the owner ofa partial interest to keep on 
foot a charge upon the corpus which he has paid.” In the second 
case the plaintiff in his capacity as-a puisne mortgagee sought to 

| redeem the prior mortgagee who purchased the property subse- 
 qaently in execution of the decree in.a.mortgage suit to which the 

«p-aintiff was not made a party. It was found that the plaintiff 
Was fully aware of the sale-about to take place in realization of 
the prior mortgage debt and had neglected to come in and redeem 
b7 paying up the amount of the judgment debt. The.main argument 
oa behalf of Zahur Fatima the defendant and prior mortgagee. 

was that the plaintiff's right of redemption’ was lost by the above 
circumstance. The judicial, committee held that the question of 
notice on the part of the plaintiff was perfectly beside the question, 
that ‘his right could not be taken away behind his back-under, 
p-oceédings. to which he was, no. party. --The purchaser could 
oaly take the property as liable to the contingency of redemption 

by pérsoné holding outstanding interests. Their Lordships also 
hsid that there’ was no. merger of.. the. prior-charge and that the 
fendant was entitled: to priority to that--extéhty “Certainly by’ 

_ “: that mortgage, the fight'to redeem Zahurin & properly‘ constittited 
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‘Suit was acquired ; and it has never been lost, because the plaintiff 
was no party to Zahur’s suit.” © Persons who have taken transfers 
of property subject to a mortgage.cannot be bound by proceedings 
in a subsequent suit between the prior mortgagee and the mortga- 
gor to which they are never made parties.” See also- Muthia 
Chetti v. Subbayyan 1, Subban v. Arunachalam ?. : 


Thus both on principle and on the balance of authority, the 
positions herein advanced seem to be correct, 


The Transfer of Property Act also.seems to contain a recogni- 
tion of the soundness of the views herein submitted. S. 80 of the 
Act which disallows tacking obviously rests upon the principle’ 
that two interests separated by one, or more interests cannot con- 
fuse, or merge together. The acquisition by the first mortgagee 
[448] of an additional- interest in the property in the shape of, 
say, a third mortgage, can neither bring down the first charge to 
_ the level of the third, nor raise: the third to the tank of the first. 
The union of two interests in the first mortgagee can neither 
better, nor render worse the position of the second mortgagee. 
The several interests will remain distinct and unaffected’ by one 
another with their previous relative priorities and inferiorities. S. 
85 seems to proceed’ upon the fundamental principle that transac- 
tions between any two persons cannot bind a third party and 
cannot affect his interests. ` It appears to be formulated upon the 
view, that to bind the puisne incumbrancers, it is necessary fora 
prior mortgagee to implead the former in his mortgage’ suit 
and that otherwise theit rights could not be affected. -It also 
involves the’ position that as a matter of general‘law, it is not 
in the power ofthe prior mortgagee’ to deprive the puisne ones 
of their right to redeem by any acts of his own, such as a 
purchase of the equity of redemption, and in that view seems 
to provide in its provisions a machinery for giving effect to that 
right of redemption. Gajadhar v. Mul Chand 3, Tulsa v. Khub 
Chand 4, Subban v. Arunachalam, *. If, however ‘as a matter 
of sane law, that right can be defeated by purchase of the 
equity of redemption, that section can operate in almost no cases 
at all. Private purchases before suit and court purchases i in the 
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coursé of suits where the’ékisterice of subsequent inclimbrances 
does not become known to the prior mortgagee, will render the 
section nugatory; S. 100 seems’ to embody the English doctrine: 
with its latest developments and ‘qualifications, that where the 
equity of redemption unites with a mortgage interest there shall be 
* merger except under certain conditions. But the proviso is wide 
enough to-cover almost all cases leaving the rules very little scope. 

It'is in effect tantamount to enacting that there shall ordinarily be 
no merger, except when holding the contrary view does not injure 
anybody. We may conclude this article with the observation made 
by Mr. Justice Kemball in the case Sankane Kalana v. Virupak- 
shapa Ganeshapa 1 , already referred to. “ It is well, established 
that i in order to obtain a complete title, the first, or any subsequent 
mortgagée ‘who filés a bill for foreclosure or sale must. -make, all 
persons, who have incumbrances at the time of the institutienof 
the suit. posterior in [146] point of time to his mortgage, parties. 
to his suit; and that if such plaintiff should foreclose the mort- 
gagór. and such- incumbrancers as he has ‘made parties, yet he | 
will-be liable to be redeemed by any incumbrancer who might 
-have been, but was not, made a party to his suit, Whether he had 
any notice of that incumbrance or not,” : 


M. K. VAIDYANATHA ATYAR. 
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CRITICAL. NOTES. 
MUKUND: HAR ET v. HARIDAS KHEMJI,. 
JEL. Ra 17 B. 23: 

. Muaintainability e suit to enforce by injunction an agree- 
ment not to execute a decree: In this case it was-held by a bench 
of the Bombay High Court, that where a decrée-holder attempted 
to execute a decree against a judgment-debtor, in violation of-an 
agreement-entered. into with him during the pendency of.the suit 
not to execute any decree that might be passed against him, a 
suit for an injunction would lie at the instance of the judgment- 
debtor to restrain the decree-holder from executing his ° decree. 
It appears to us that the decision cannot be supported, and that 
it is opposed to both principle and authority. Under S, 244 of 


_ the Civil Procedure Code; . “ all. questions: arising between the 
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parties. to the Suit in- which the decree .was~-passed,: or their 
representatives, and relating ‘to the execution, - discharge, - or 
satisfaction of the decree or to the stay of execution.. thereof’ " 
must be determined by order of the court ‘executing the. decree, 
and not by separate suit. Prima facie, the question whether | a 
decree- holder shall be allowed to execute his decree, or not, 
appears to be a question relating to the execution of the decree 
and falling within the purview of Cl. (c) of S. 244, Is there a any 
Teason for limiting the construction of the words ‘ "questions 
relating to the execution of the decree ” which, it is conceded, are 
sufficiently general to include an agreement not to execute a 
decree? The learned judges hold that such an agreement. does. not 
fall within the words ‘ ‘ relating to execution ” and in support of 
.their restrictive interpretation refer to Sakharam v. Govind 1, 

In this case the plaintiff had entered into an ‘agreement with 
the defendant, that’ any decree which he might obtain should 
in the first. instance be executed against - the [147] -property 
of the ‘other members of the defendant’s family. ‘This agree- 
_ment-was ‘first set up before decree, -in answer to the plain- 
tiff’s claim,’ but “the Court refused- to give effect toit, as -it 
was not-intended to bar a suit and clearly contemplated a decree. 

In execution, the agreement’ was again put forward for the pur- 
pose of preventing the decrée-holder from proceeding i in the first, 
instance against the defendant's property. It was held by Mr. 
Justice West, that the decree-holder was not confined to the 
particular mode of execution prescribed by the agreement. In 
coming to this conclusion, the ‘learned Judge refused to’assent to 
the argument, that under S. IT of Act XXIII of 1861, a Separate 
suit for breach of the contract to execute the decree in‘a particular 
manner could not be maintained and that the agreement must 
therefore be recognized in execution. Though the learned Judge 
holds that a separate suit would lie, he does not indicate the. 
nature of the suit which, in his opinion, could be maintained. ` If 
the subsequent suit was for'damages for breach of the contract; 
we think it could certainly be maintained. There is nothing to 
show. that the learned Judge would have upheld ‘a subsequent suit 
for an injunction to restrain the decree-holder from executing his 

decree,.otherwise than in conformity with the agreement. The 
learned Judge however'held that the agreement” could -not’ be 
1. (1878) 10 B. H. C. R.i 861. a 
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eonsidared:’ in execution and that it.did not. raise a, question. relat- 
ing | tothe execution „of. the -decree. ,He thought 1 that the “words 
“ relating-to-the. execution of the decree” . must. be understood: of 
matter, ejusdem generis with that more , „particularly $ described i ‘in 
the enactment and that the only questions which could properly 
„arise in execution of.a decree were (1) as to the contents of the 
order made, (2) as to the jurisdiction to make it and (3) as to 
how far it had been carried out. ae 
l With great respect to this distinguished. judge, it seems to 
us that his construction errs both by including and by excluding 
too much. If we are right in understanding the learned judge to 
mean by the word order the decretal order in the case, we fail to 
see, how a court executing the decree can, as such, go behind the 
decree, and i inquire into its validity, whether on the ground of 
jurisdiction, or on any other ground. Again, the plea that a décree 
is barred by limitation and incapable | of execution, or that it 
{1 48] cannot be executed for want of assets in the handş of thé 
legal - - representative. of: the ' judenient- -debtor is one, ‘which the 
conrt executing the decree was bound to entertain under S. 11 of 
Act XXIII of 1861. . But the construction of Mr. Justice West 
would exclude these. questions from the cognizance of the court 
executing . the ‘decree. It must be remembered, that S. 11 of 
-Act XXIII .of.. 1861 did not contain. the words “ discharge or 
satisfaction” after the words ‘ ‘relating to execution.” Unless the 
words ‘ ‘relating to the execution of the decree” were widely inter- 
preted, so as to. include: the question whether a decree is capable 
‘of execution, . pleas of the kind mentioned above could not be 


r 


entertained. s see e ` Aa 

~.'. -We fail to see also what ‘particular words there are in S fi, 
in reference to which the principle of ejusdem generis is to be 
applied. . Even if any ‘such words could be pointed to, we shoald . 
think that for the purpose of suppressing) the mischief aimed at, 
‘and advancing the remedy provided, by the section, the principle 
of ejusdem generis, ought not td be` applied. ~“ Therd i§? an ` 
exception to the rule of ejusdem generis, (if it bea rule, and notia 
‘maxim of common sense), which is, that although ‘the: -words 
immediately around and before'the general words are words which 
are prima ; facie. confined, yet if. you can-see from a wider inspection 
of the £ scope of the legislation that the general words,’ riotwith- 
‘standing that they follow particular words, are. neveithéles: to Be 
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coustrded’ generally, you must give effect to the- intention-of ‘the 
legislature, as gathered from the entire section’’—Per Bowen, 
L: J; (1893), 1 Ch., 42. We cannot agree in the argument of the 
learned judge, that because the right created by the agreenient-in 
that case could not be set up in answer to the suit, it'could not 
be set up in answer to the execution of the deécrée’ also. It could’ 
not be set up in answer to the suit, because the agtectierit “itsel 
contemplated the passing of a decree and the right was contingent 
upon the decree. It is no doubt true, that in one sense a.decree 
is firial as to what one party is entitled to and the other property 
is bound to perform, or forbear from doing. It is final in the sense, 
that a relief larger than, or different from, what has been. awarded 
by the decree cannot be obtained in execution. But a decreé 
As not. final in the | ‘sense, that it cannot, in consequence of a 
private agreement, become incapable of execition at‘all, or 
incapable of execution in some particular manner, A broad 
distinction must ‘be drawń [149]. between asking the executing 
court to grant relief in excess, or variation of ‘the decree, 
and, asking, the court to hold its hand altogether,’ ‘or to’ refuse 
execution i in some particular manner. In the case of a decree for 
money, an agreement after. decree not to enforce ` ‘it would 
require to be recorded in court before it could be recognized by 
the executing court, Butin the case of other decrees, we think 
that S. 258 does not apply* and any agreement not to-execute 
such a decree’ may be recognized in execution hotWithistanding 
that the agreement has not been recorded in court, 
C Tt must be here observed, that it is not fiecbssatty for-thie 
operation of the bar contained in S, 244, that the agreement riot 
‘to execute the dectee should have continued in the. particular 
case to be capable of recognition by the court’ executing the 
decree. For _instance, it may ‘happen, that a money-decree i is 
adjusted out of court and the adjustment i is not recorded i in court 
- within the prescribed time. If the court is unable to take 
notice of the adjustment,. the judgment-debtor has to thank 
-himself for it, and any hardship which may be caused to him 
cannot be regarded as a valid ground fora subsequent suit for 
injunction.. ©. 

: There is a solitary case, Baba Mohamed v. Webb, I. Iu. R: 6 C. 786 which 


l holds that S, 258i is applicable to other decrees than decrees for money. The déci- 
sion is opposed to the grammatical construction of ‘the section.” . 
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‘Whether an agreement: not to execiite- a decree shall be 
recognized, and whether a decree shall be allowed to be executed, 
ornotare, we think..pre-eminently questions relating to the 
execution of the decree, and a suit for an injunction to restrain 
the execution of a decree, or to set aside proceedings held in 
“execution, or for a declaration that the former decree has been 
satisfied is a suit forbidden by S. „244 of the Code, A suit 
however for damages for breach of ar ‘agreement not to enforce 
a decree stands on a different foi sere and can be legally main- 
tained. The object of such a suit is not to affect proceedings 
in execution, but merely to recover compensation for loss incurred. 

We shall now proceed to a brief review of the authorities, 
In Gunamani Dasi v. Prankishori Dast 1 it was held that a 
suit would lie to recover money paid in satisfaction of a decree, 
where the decree-holder had fraudulently omitted to certify 
the payment and executed the decree. Chukròo Singh v. Jowahir 
[150] Singh 2 , decided thata remedy by separate action was 
open to a qidsaiene. -debtor against whom a satisfied decree was 
fraudulently executed, but it did not point out the nature of the 
remedy. Meer Mahomed Kazem Jowhurry v. Khetoo Bebee 3 is 
to the same effect as Gunamant Dasi's case. In Nuboo Kishen 
Mookerjee v. Debnath Roy Chowdhry 4, the plaintiff had entered 
into an agreement, apparently before the decree, with the defend. 
ant not to enforce his decree. It was held by the court that the 
judgment- -debtor could sue for an injunction to ` ‘restrain the’ 
decree-holder from breaking his agreement and etiforcing his 
decree. This decision is open to the remark that the bearing of 
S. 11 of Act XXIII of 1861 corresponding to S. 244 of the 
present Code was not considered. This case was followed in 
Nujeem Mullick v, Erfan Mollah 5, where also the bearing of 
S. 11 was not noticed. Guni Khan v. Koongo Behary Sein 6, is to 
the same effect as Gunamani Dasi’s case. In Dhuronidhur Sen 
v. Agra Bank 7, it was held that a judge could not issue an 
injunction against a decree-holder to restrain him from executing 
the decree of another judge exercising co-ordinate jurisdiction on 
the ground that the order by which the judgment-debtors were 


(1870) 5 B. L. R. 238. 2. 19 W. R. (Or.) 152. 
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5., 22 W: R. (Or.) 298. (1878) 8 ©. L. R. 416, 
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brought on the: record as legal: representatives was.itself ab 
initio illegal. The‘judges no doubt intimate an: opinions; that 
if any circumstances have occurred, since: the. order whieh 
render it inequitable to enforce it, an injunction may. issue. -But 
this point ¿did not arise in the case and the judges failed to 
consider the -provisions of. S: 244. Ishan Chunder -Bandopadhya:* 
v.. Indro Narain Gossami 1, and Pat Dasi v, Sharup Chand 
Mala ?, which held that.a separate suit . would lie to -set aside 
a, ‘sale held j in execution of a decree which had ‘been satisfied 
haye been overruled by the Full-Bench case of Mohendro 
Narain Chaturaj v. Gopal Mondul 8, which was followed 
in Siva Pershad Maity v. Nundo Lali Kar Mahapatra £, 
In Param Singh v. Lalji Mal 5, an agreement was entered into 
befdié. suit that the plaintiff would not execute the decréé 
which he might obtain and that if he did execute, ‘he would 
redeliver possession. It was decided that a separate suit could be 
maintained by the judgment- debtor for such re- delivery. The 
dctiial decision might be supported ontheground that théagreement 
(164) itself contemplated execution of the decree. This case 
also omits to notice the. éffect of S. 244 and is disapproved i in 
Chenvirappa Ve Puttappa, 6, In Paranjpe v. Kanade 7 where a 
jidgment- debtor had fraudulently induced his creditot to accept 
a smaller sum in full satisfaction of his decree, it was held that the 
décree- holder could aot bring:a separate suit for recovery of the 
balance; In. Sakharam Govind Kale v.. Damodar Akharam 
Giijar 8a separate suit to set aside an execution sale fraudulently 
Held in breach of an. agreement not to enforce a decree was 
déetiiéd to be barred by S , 244; Bairagulu v. Bapanna 9 decided 
that a suit could not be brought fora declaration that a decree,had 
béen satisfied by private agreement. The latest and most impor- 
tant: case. is the Privy Council decision in  Prosunno. Kumar 
Sanyal v. “Kali Das Sanyal10 In this case some among the 
judgment- -debtors. had paid off their quota ‘of, the judgment-debt, F 
diid the. decree holder had agreed to exempt their properties. from, _ 
säle. Ín violation of this agreement, he subsequently sold their, 
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properties. ` It was decided by the Privy Council; thåt'a separate 
suit-to set aside: the sale was: expressly -forbiddén‘ by*. S,:244-of 
the Civil Procedure. Code. Their Lordships remarked; “It 1s -of 
the utmost. importance, that all “objections: to’ execution Sales 
should be disposed of, as cheaply and 4s.speedily-as possible. 
Their Lordships are-glad to find that the courts‘in India have not 
placed any narrow construction on the laugudage’ of S. 244;‘and 
that when a question has arisen between the parties to the suit‘in 
which the decree- was ‘passed, the fact-that the purchaser who is 
no party to. the suit is interested in the result:has never: been, 
held a bar to the application of the. section.” If a separate suit for 
setting aside an execution-sale on the groundiof.fraud cannot: be 
maintained by a party to the suit in which:the decree was passed, 
it follows that a suit for an injunction to. restrain.exectition of'a 
decree is equally incompetent. Whether a dectee-holder shall:be 
allowed to execute, or restrained from ‘executing, ‘a.decreé is 
obviously a question relating to execution. . Thus it wil] be seen; 
that there is an overwhelming preponderance‘of authority against: 
the view taken by the Bombay High Court. Of. the few cases 
which tend to support the view taken by the learned judges, the 
provisions of S. 11 of Act XXIII of 1861 corresponding‘to S. 244 


[452] of the present Code are noticed only:in one-case;' Sakharam 


Ramachandra. Dikshit v. Govind Vaman, 1 and that we. have 
found to be unsatisfactory in reasoning.. . ..... 0 0}. 


= NOTES OF INDIAN CASES: > © 7 
Natasayyan v; Ponnusami, I. L. R. 16°M. 99. `A branch’ of ` 
Hindu law whichis in a state of the most neglected conftision and 
which every day is getting more and:moreé confounded is that 
rélating. tothe liability of a son to discharge his father’s debt and 
the procedure by which the liability is to be enforced.: ‘Theré is 
often no attempt - on-the part:of jtidges to base‘ their decision i in” 
any particular case on-any clear and intelligible principle: » “The! 
present case affords a good illustration of our rémark. “ A person’ 
obtains a decree - against a Hindu: father: ‘Before “the decree is” 
executed, the father dies, and the execution ‘being: résistéd by the’ 
sons, the -deeree-holder is compelled to bringa suit to declare: 
their liability under the decree.” “Whats” the periód’ òf limita- 
tion for'such a suit_ and from what timé’ is it’to’be. réckonéd ? ? 


1873) 10 B. A. 0! R? 361. l 
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The following propositions are -agreed to-by Collins, C. J., and 
Handley J., who decided the case: (1) The son’s ;liability for the l 
father’s debt arises at. the date of the loan- or debt). or át the 
birth of the son. This involves the proposition, that the -son 
- may be sued.on; the father’s contract,. or on the cause of action 
against him, as soon as the debt comes into existence, or the son is 
born.: (2) If thé son is not sued on the original cause of action, 
a suit may be brought during the father’s lifetime to declare him 
liable for the decree against:the father: But yet, say the learned 
judges, time. does: not -run against the creditor, until the father 
dies. The ordinary and acknowledged principle of law, is that 
time runs against a person from the moment that he can sue 
to enforce the right in-question. In this case-the suit could be 
brought, according to the learned judges, as soon as it-could be 
brought against’ the father hiniself (provided the sons were then 
alive: Why then should not time run- from. that ‘date? If the 
‚remedy against the father became extinguished by lapse of time, 
.it would be impossible to hold it survived against the sons ; does 
this not show that time runs in favour of ‘the sons also while it 
does in favour of. the father? This was the view held in the 
` analogous case of a husband's liability for his. wife’s debts in 
. Becky. Pierce 2. But though the case was pressed on the court’s 
attention, we‘find no mention of it-in the judgment.’ ' Again it 
is said that limitation. does not run from the time that the 
creditor could _ sue to declare the decree- executable against the 
sons, i.e., we presume, from the .date of the decree. Why? 
` because, say the learned judges, the creditor might get his decree 
[183] satisfied without getting the son’s liability declared, and 
that if he is unsuccessful in this, he then gets in consequence.a. 
cause of action against. the sons, The learned judges say that 
the suit is sui generis. Our complaint is against.the attempt to 
make everything connected with the liability of a son to satisfy’ 
his father’s debts sui generis and unintelligible. We do not: see, 
how a creditor that does not take care to implead the sons in the 
suit against the father, or to establish the liability of the sons in 
the father’s lifetime deserves this exceptional sympathy: .. 
Queen-Empress v. Viraperumal, I. L. R. 16 M. 105. The 
Chief J ustice and Parker J. are divided in opines. as'to whether. 
t T L 98 Q. B. D., 816... , > E 
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OH he deposition of'a witness in whose case the solemn affirmation 
has béen intentionally omitted is’ legal evidence. The question 
was not necessary for decision. But we are inclined to agree in 
the view of Parker J. : The obligation of a witness'to speak the 
truth subsists, even though an affirmation is not administered 
‘td him. And S. 13 of the Oaths’ Act says that the omission to 
ake an affirmation shall not invalidate any proceeding, or.render 

/ inadmissible any evidence. There is nothing in the language to 
shew that this is confined to accidental or careless omissions. 
Even if the omission is intentional, the obligation to speak the 
truth must render the evidence admissible. The cases upon the’ 
matter are all cited in the judgments of the learned judges and 
the balance of authority, as stated by Parker J., is csay in 
‘support of his view. - 


Atchayya v. Bangarayya, I. L. R. 16 M: 117. It is difficult 
to understand the judgment of Best. J. in this case. The decision 
itself appéars to be correct, and the reasons for the conclusion 
are succinctly stated by Muthuswami Aiyar J. The question 
itself is simple.. A has a decree against B, and C has a decree 
against A. A having paid the amount of C’s+decree into court 
and thereby satisfied it, attaches the amount in execution of-his 
decrée against"B, stating that the amount is really B’s property. 
Thére is nothing to prevent A in execution of his decree against 
B to say that-B was the rcal decree-holder in the decree of C 
against’ A, and that the amount paid to the credit of that decreé 
was really to B’s benefit. If A, on the other hand,-had objected 
to C’s execution of his decree on the ground that B was the real 
decree-holder, he, would: be precluded from setting up that con- © 
tention. And he would be then precluded, even if he was a minor 
and his guardian was,ignorant of the facts which shewed that B 
was the real decree-holder. A’s ignorance might be a ground 
for review, „but no answer to the execution. It is difficult to see 
the application of S, 13, C. P. C. l 


Perumal v.- Kaveri; I. L. R. 16 M. 121.. The decision in 
this case appears to us tobe questionable, A first mortgagee 
purchases the [154] property in execution of a decree obtained 
by bim on the -mortgage without making a puisne -mortgagee a 
party to the suit. If the puisne mortgagee had been also impleaded 
the first mortgagee would have been entitled to put up to sale 


a, 
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the entire interest that the mortgagor had atthe. date a| none 
mortgage. But if the-puisne mortgagee had no opportunity that 
redeem given him in-the suit, his interest coyld -not be affectenor, 
The purchaser, whether.a stranger, or the first mortgagee him¥’ as 
would become entitled to the interest of the first mortgagee, \a a 
the equity of-redemption after subtracting the interest of the 
mortgagee. The second mortgagee would therefore-be entitled't 
sue for redemption of.the first, see S, 75 of Act IV of 1882 
Venkata v. Kannam 1 Damodar Devchand v. Naro Mahadei 
Kelkar, 2 Shivram v. Genu 8 Sankana Kalana v. Vrupakshapa 
Ganeshapa, +. If there is no extinction of the first mortgage by the { 
mortgagee being also the purchaser, although the puisne mortgagee | { 
may reedeem the. first mortgagee he may be himself, afterwards s 
redeemed by the owner of the equity of redemption., , : 
Kaunhiamma v. Kunhunni, I. L. R, 16 M. 140. We are | 
glad that the Chief Justice and Wilkinson J have refused to follow 
the decision in Ambu v. Ketlilamma ë It i is difficult to: suppose 
that S. 283 of the Civil Procedure code creates a new right of 
action: If a claim to property attached is disallowed, the order 
disallowing the claim is final, subject however to the result of a 
regular suit, if instituted in proper time for establishment of the 
right. The suit brought is one to declare the title of the claimant, 
but according to the provisions of the general law. And S. 42 of: 
the Specific Relief Act must apply to such a suit, if the defendant 
had acquired possession before suit. The plaintift if He, did not 
pray for possession also, would have his suit liable to be dismissed, 







Narasimma Vv. ‘Surianarayana, I, L. R. 16 M, 144. The deds 
` sion in this case is of considerable importance. We have no doubt 
however, of the correctness of it. The revenue is calculated upon 
the whole estate. The landowner should not be’allowéd. to- part 
with so large ari interest as a permanent lease of the estate’so as 
to reduce the security for the revenue, See David v. Sabin, ê where 
a lease was held to be an incumbrance within the iis of a 
covenant for title for freedom from incumbrances.. 


Sarat Chunder Dey v. Gopal Chunder Laha, I:L.R. 20 C.'296. 
Ifa —_ makes a false on intending it to be acted 





. (1882) I L. R. 5M, 184.7 2. (1881) 1. È. R. 6B. ‘VW. , 
> : (1882) L L. R. 6 B. 5155- > 4. (1888) I. L: R7 B. 146. 
~ ` 5, (1890) 1. L. 'R. 14 M. 28. - 6, (1898), 1. Ch.;`623, 
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another and iis acted upon by him, whither’ the person! 
6 the representation ‘did so with knowledge of the falsity or 
gently; or [155] innocently, he is estopped from denying‘ the 
of that representation. - The Madras and Allahabad: High 
irts whose decisions are overruled by the Privy- Council, appear’ 
have confounded the grounds of an estoppel with the grounds of 
n action for deceit, careless misrepresentation being not actionable. 

It must be remembered also, as the Privy Council are careful to, 

point out, that a person who by his declaration, act, or omission* 
had caused another to believe a thing to be true and to act upon that. 
belief, must be held to have.donesointentionally within the meaning. 
of the statute, if a reasonable man would take the representation : ` 
to be true and believe it was meant that he should act-upon it. 


Thompson v. The Calcutta Tramway Company, I. L; R, 20 
- C. 319. The Code of Civil Procedure is not exhaustive. There 
are many rules of Procedure followed by the courts which are not * 
in the Code. A suit instituted in the ordinary form may be” 
continued in forma pauperis. i 


`- Khalilu! Rahman v. “Gobind Pershad, I. L. R. 20 328, 
This decision of Pigot and Rampini JJ. is of considerable’ 
importance even ‘though it merely follows the decision of “the: 
Full Bench in Luchman Das v. Giridhur ‘Chowdhry i Much’ 
confusion has prevailed by reason of the rule that the discharge’ 
of antecedent debts validates an alienation of ancestral property 
by a Hindu father. Cases in‘ which the debts are binding” upon 
the: family and the alienation is for a purpose justifiable: “urider 
the Hindu law are outside the scope of this ‘rule, ` Where thé’ 
debts are the personal debts of the father, what is the ‘meaning 
of the rule that the debts should be antecedent, in order thatan 
alienation by the father may be binding? We regret’ the use of this’ 
unhappy word “antecedent” by the Privy Council. ~- A father is 
entitled to alienate family property for his debts. ` The courts are 
entitled to sell family property in execution of a decree against 
the father and pass the entire interest in family property to ‘the 
purchaser, which the father might do by private alienation. 
There ‘is-no meaning . in the. words ‘antecedent .debts’......With 
reference to sales.in execution of decrees for. debts, che: debts 
must always be. antecedent to the decrees which: are passéd upon 


(1880) I, L. R, 5 G, 855, 
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them.. In the’case of alienations by the father; it may-b 
the. consideration for the alienation, then passing to the al 
cannot render the alienation binding upon the son. In sof 
the interests of the sons are concerned, if the alienation’ is a ° 
by the father, it cannot bind them unless the ‘sale:was for the di 
charge of a debt ;'if the alienation be a mortgage, their interest 
cannot be considered as charged according to the decision: unless! 
the debts were prior tó [156] the mortgage. -If a mortgage `: by: 
father i is for a loan then taken which is part of the same-transac¢- 
tion, then unless the mortgage is binding: on the shares of ‘the. 
sons also, although the'debt may be recoverable by salé-in execu- 
tion of any portion of the family property like a simple debt, a 
subsequent mortgage by the sons of their shares, before -realiza-- 
tion of the debt would defeat the claim of the mortgagee, It seems 
to us that the sounder rule is to hold, that a omens by the 
- father is valid as such against the sons’ shares in family property, 
whether it is made for the discharge of a debt previously existing, 
or a loan then borrowed. 


Chaudhari Mahomed Izharul Hug v. The Queen-Empress, 
I, L. R. Z0 C. 349. The Bombay and Calcutta:-High Courts are 
in conflict as to the competency of the High Court to revise an 
order under S. 476 of the Code of Criminal, Procedure..- The 
question seems to us to depend for its solution on the, nature .ot 
the ‘proceeding sought to be revised. .If the order-is passed, in 2, 
judicial proceeding, it seems to us that the power of revision- | 
possessed by the High Courts will cover such an order. The, | 
order under S. 476 may be passed after a preliminary enquiry 
which the Magistrate may consider in his discretion necessary. 

Such an enquiry being entirely judicial, it appears to us to follow 

that the view of.the Calcutta High Court is the right one. 7 
complaint by a private person is no doubt, as stated b 

Bombay High Court, incapable of being revised. Buta een oe 
made by a Magistrate competent to make a preliminary enquiry 

does not stand in the same position, but is capable of being set 

aside on revision. ; l m i 

; Surya Narain Singh w. Jogòudra Narain Roy . Chowdhury. 

I. L. R...20 C, 360.. Where interest is provided in a mortgage-up 

to the date of realization, then it must be paid, even after action 
brought, as stipulated, up to the date specified in the decree for 


& 
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‘the payment of-the amount, i, e., a day within six months from 
‘ the.date of the decree. The discretion given to the court under 
’ S. 269,.C. C. P., ‘toaward what it considers a ‘proper rate of 

interest for the period between the date: of suit and the date of 
realization, is controlled by the provisions - of Ss. 86, 88 and ‘92 

‘of: the Transfer of -Property Acts Inan action ona contract 
tipulating for payment of interest, the contract rate should be 
given up-to the date of suit, but the court is free to award what 
it considers a reasonable rate of interest for the period between 
the date of suit and the date of decree; although the court will 
ordinarily regard the contract rate as the reasonable rate. But 
the special provisions of Act IV of 1882 prescribe in the case of 
mortgages providing interest up to realization, that the contract 
rate shall be directed to be paid up to a-day within six months 
from the date of declaring in court the amount due. 





[157] Gopal Chunder Chatterjee v. Gunamoni Dasi, I. L. R, 
20 C. 370. The distinction between an irregularity and an illega- 
lity is hard to draw. Whether departure from .a rule is to be 
considered as the one or other depends upon the importance of 
the particular rule in the opinion of the court. There are some 
rules however which the courts have concurred in recognizing as 
so important that a breach of them would constitute an illegality. 
Such a rule is that in S. 248 of the C. P C, requiring notice to 
be issued to the representatives of a judgment-debtor against whom 
execution of a decree is applied for. The omission to’ issue“ the 
notice is the omission. to observe a condition precedent and vitiatés 
all subsequent proceedings, and a sale held in such proceedings is 
liable to be'set aside. ` 


Balkishen Das v. Bedmati Koer, I. L. R. 20 C. 388, -An ap- 
plication for execution by a transferee-decree-holder who is a mere 
benamidar but has been recognized by the court as an assignee 
is an application made in accordance with Jaw and is effectual for ` 
the purpose of saving limitation. The interests of the judgment- 
debtor do not require that proceedings in execution taken by a 
benamidar-assignee who has been permitted by the court to execute 
a decree should be treated as inoperative. It is no doubt true, 
that notwithstanding a benam: transfer, the real holder of the 
decree could apply for execution, but he would certainly be bound 
by any proceedings taken by his benamidar and could not repudiate 


a 
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them ‘to the -prejudice of the judgment- debtor, Abdul Gas, be 


Dunne 1, :The decision in this case is in direct conflict we M 
tbat in Gour Sundar Lahiri v. Hem Chunder Chowdhury. 
the.attempt of the learned judges to distinguish it is unsuccesaft 
Their; Lordships are not right in stating that the benamidar in th 
éarlier case had not been recognized by the court under.S.- 23 
We are disposed to agree: with the present decision . rather tha 
with the earlier. one; ` Another point decided by the court in this 
case was, that an application for execution directed against persons 
who were not the‘legal-répresentatives of a deceased judgment- 
` debtor, but who were ‘honestly believed to be so isan vee 
to take a step in aid of: execution. ' 

Sajedur Raja v. Baidyanath Deb, I. L. R, 20 C. 397. Prie, 
case follows Adamson-v.- Arumugam 8 and holds that the: provi- 
sions of S. 30 of the Civil Procedure Code cannot be availed of, 
unless the parties. are capable of being ascertained.. In fact the 
effect of it is to "substitute the word numerable, for the word 
numerous occurring in ‘the section. A sait on behalf of the whole 
Hindu community to. set aside alienations of temple. property and 
appoint a new trustee was accordingly [458] held to be outside 
the scope of S. 30. A restrictive interpretation has to be placed 
on the section in order to harmonize it with the rule of substan- 
tive law, that an individual has no right to sue fora violation of 
a public right . in the absence of special damage, see London 
Association of Shipowners and Brokers v. London and India 
Docks Joint Commitee +4. -A rule of procedure cannot have the 
effect of enlarging rights conferred . by the substantive law. 
Whether the numerous parties on whose behalf a person claims to 
sue constitute a special class on whose behalf he may be permitted 
to sué; or ‘fori ‘the public on behalf of which it is not competent 
for ‘him'to sue is often” a delicate question. The distinction 
between a'class and the public is a question of degree, and there 
will always be a considerable amount of uncertainty as to cases 
lying on the’ borderlaid between the tivo.’ Cf. Temperton v. 
Russel 5, where the words “having the same interest in one cause 
or ` ' matter” í ‘occurring in Order XVI, R. 9'of the Judicature Act 
wetée held to refer to persons having or claiming some beneficial 
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miary right which they are: eee or cae in the 


Ram Das v, Chandra Dassia, I. L. R .20 C. 409. Where a 
lily has adopted Hinduism it must be taken to have adopted 
rules of Hindu Jaw in force in the locality where it resides, 
nless there is evidence to show that’ the family has adopted 
ome custom to the contrary. 


‘Ram Raj Tewari v. Girnandan Bhagat, I. L. R. 15 A., 63. It 
was held in this case that a suit to eject a tenant at a fixed rate 
is a suit for possession of land within the meaning of clause 5, 
S. 7, of the Court Fees Act and that the valuation should be based 
not upon the value of the land, or of a year’s rent, but upon the value 
of the tenant-right. The latter part of the dictum appears to be 
open to question. It is inconsistent to hold that a suit is 
for the possession of land within the meaning of the first part of 
clause (5), but that the subject-matter is not the land itself, but 
the discharge of the tenant’s right. The decision proceeds upon 
what we venture to think is a misconstruction of the- word 

‘ subject-matter.’ The word subject- matter is used merely by way 
of compendious reference to ‘land, houses and gardens.’ That 
it denotes nothing more and nothing less will be clear from the 
subsequent parts of the clause. The mode of valuation to:be adopt- 
ed where the subject-matter is land is given, and a different mode 
is prescribed where the subject-matter is a house or garden.’ Ifthe 
word subject-matter had been used in the sense of the quantum of 
interst in [189] dispute and not of the physical thing sought to 
be recovered, the section would have been differently drawn, and 
some provision would have been made for the valuation of the’ 
various kinds of interests in lands, houses or gardens about which 
parties might be at issue. It must also be remembered, that the 
` Court Fees Act tries to avoid intricacies of valuation by rough 
and ready rules and that the valuation of the tenant-right or any 
other interest in land which would have to be valued upon a 
logical extension of the Allahabad view would be a matter of 
complexity and difficulty. co 

Jainti Prasad v. Bachu Singh, I. L. R., 15 65. Following’ 
their decision in Balkaran Rai v. Gobind Nath Tiwari 1, the 
judges of the Allahabad High Court have held, that ifa pina 
a ee 
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written on insufficiently stamped paper is presented wit 
period of limitation, but is represented, after making go 
deficient stamp-duty, beyond such period, though within 
time allowed by the court for such purpose, the suit ES D 
treated as instituted on the day of re-presentation and the a 
barred. The assumption underlying the argument of the jigs 
is that presentation of a plaint on insufficient stamp paper is not 
a valid presentation within the meaning of S. 4 of the Limita- 
tion Act, And this assumption is supported by a reference to 
the provisions of S. 28 of the Court Fees Act. It is also 
pointed out, that under a construction of S. 54 of C. P. C. which 
would enable the court to allow time beyond the period of 
limitation for the suit, an abuse of power by the court in granting 
an unreasonably long time would not be liable to any check by — 
way of appeal. The view taken by the High Court of Allahabad 
has been dissented from by the other High Courts. See Moti 
Sahu v. Chhatri Das 1, Huri Mohun Chuckerbutti v. Naimuddin 
Mahomed 2, Gamba v. Raghunatha *, Patcha Saheb v. Sub- 
Collector 7 North Arcot 4, | 
Dhonka] Singh v. Phakkar Singh, I. L. R. 15 A, 84. Itis } 
satisfactory to find that the Allahabad High Court has after all 
come to the conclusion, that an order striking off an application 
for execution on grounds which do not touch the merits of the | 
case is no bar to a fresh application for execution. Pheku v. 
Pirthi Pal Singh 5, which was decided without adverting to the 
effect of Act VI of 1892 is expressly over-ruled, . | 


Niaz-ullah Khan v. Nazir Begam, [. L. R. 15 A. 108. This case 
decides a rather novel point in connection with the question of 
res judicata. Where a person claims to be entitled to several 
properties as [160] heir to another, and ina suit brought against 
him by a third party for recovery of some of the properties 
alleged to have been inherited, the question of heirship is decided 
against him, a person who purchases the other properties from 
the defendant ‘during the pendency of the suit, is not bound by 
the decision in a subsequent suit betwsen himself, and the 
plaintiff in the first “suit. If the purchaser had bought the 
identical property in dispute in the former suit he would have been 








. 1. LL.B, 19 C, 780. 2. I. L. R, 39C, 41 
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gamin ” by the Bombay- Gambling Act IV of 1887, the definition 
-iS ste enough to cover all cases where society may be inclin- 
ed to condemn an act as gambling. [462] Telang J. points out 
{hef distinction between an instrument of gaming, a stall where 
' bẹ ting may be carried on in and the books wherein they are 
“registered. These- the learned judge observes are too remotely 
Puncte with the wagering to be described as instruments of 
/ gaming, and moreover, are mere helps to the preservation of 
' evidence of the wagering, and not instruments used for it. An 
peamant of gaming must, moreover, be án the place of gambl- 
jng, and it is not enough that it is used- for the gambling; if. it is 
_' joutside the place. 





| Gitabai v. Balaji Keshay, I.L.R. 17 B. 232: Notwithstanding 
_ {that it is firmly established that the right to specific performance 
of a contract is one which-is entitled to as much consideration at 
oe from the courts,-as, the right to damages for breach of 
i contract, it is often viewed with disfavour by judges. We are 
‘glad therefore that Sargent C.J. and Birdwood J. refused.to en- 
| courage. parties to violate theiragreement and decreed specific 
| performance of a contract to sell the contractor's réversionary- 
| interest in a house, notwithstanding that the real value of the house 
was nearly double the price agreed upon, -This difference; they 
' held, could not be said to be evidence of any fraud practiséd on 
the vendor; and they refused to follow the ‘English practice of - 
refusing specific performance of an agreement.to sell a reversion 
for less than its real value. The English rule can hardly be 
j justified, except for the time for which it has held its. ground. 





| ` Joharmal v. Tejram Jagrup, I. L. R. 17 B. 235, We can- 
l 

: not help thinking that there is more misapprehension, than need 
| exist, in the minds of learned judges regarding the nature of the 
| interest of each ofa number of co-owners in their joint property. 
| We have on a former occasion pointed out the mistaken notions 
| of the Madras High Court in respect to the interest of a . 
| co-parcener in the family property. Seel M,.L. J. P. 107. 

: In the case under notice Mr. Justicé_ Jardine -holds that it 
|. would be going too far to lay down that a share in a partnership 
| which possesses, a mortgage of immovable. property. among its 
|` assets includes an interest inimmovable property within the 
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meaning of the Registration ‚Acts. The learned judge iso 
opinion that a share of a partner is nothing more than his portion 


bution of a person’s effects after his death between his real 
and personal representatives and has no operation during the 
life-time of the partner. Mr. Justice Jardine himself points out 
that [163] the decision on the question with reference to probate 
duty, the cases under the Statute of Mortmain and the Statute of 
Frauds are all against him. Now apart from the. decisions referred 
to by Mr. Justice Telang, we think there can be no doubt, that 
when the assests. of a partnership consist.in part of immovable 
property, every member of the firm has a fractional interest in 
the immovable property, and an assignment of his share of the 
assets must require registration, as being an assignment inter alia 
of immovable property also. Partners in winding up their affairs 
are not bound to sell the immovable property of the firm to liqui- f 
date its debts, if any, but are at perfect liberty to divide amongst 
themselves both the immovable properties and the debts. The 
right of the partners in the immovable properties, or rather the 
market value of such rights, is no doubt liable to great fluctuation, 
according to the varying circumstances of the firm, but this cannot 
change the nature of their rights in law, Cf. Driver v. Broad 1. 


Damodardas Maneklal v. Uttamram Maneklal, I. L, R. 17 B. 
27t. Itis not possible to reduce to any of the precise relationships 
known to English law the position of the manager of a Hindu 
family with reference to his co-parceners. Sometimes he is likened 
to an agent, but there can be no doubt that his rights and responsi- 
bilities differ materially from those of an agent and are not liable 
-to alteration at the will of the co-parceners, as in the case of an 
agent. On the other hand, there is a tendency to minimise the 
burdens of a manager’s office, and he is said to be under no 
_ obligation to account to his co-sharers. ‘But we may now take it 
as settled, that whatever doubts there may be with regard to the 
right to an account while the co-parcenary continues, the co-sharers 
are entitled to an account as a preliminary to a partition. - The 
real difficulty however consists in determining the duties of the 

1. (1898) 1 Q. B. 589. 
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manager in giving an account, and not in determining’ whether 
he is liable to account ‘at all. We believe Sargent C. J. and 


Birdwood J, have undoubtedly laid down in the case under notice 


the correct rule applicable to the case, viz., that the degree 
of strictness to be enforced against the manager must ‘ depend 
the conduct of the manager and of the other members, the 
ature of the property and the circumstances of the family and 
cannot be satisfactorily stated in definite terms, The age of the 
other co-parceners, the extent to which they are as a matter of 
fact cognizant -of the transactions occurring from time to time, 
the relations which have subsisted between him and the co-sharers 






; will all -be material in determining how far the manager may be 


called on to prove the correctness of the accounts he lays before 
the court. Another question of considerable importance was 
decided for the first [164] time in the case. The learned judges 
held that in the Bombay Presidency the mother, including the 
step-mother, is entitled’ to an equal share with the sons on a divi- 
sion of the family estate. It was.contended that the mother’s 
tight toa share was obsolete in Western, as in Southern India, 
and the authority of Mr, Mandlik was relied on for this position. 
' Their Lordships held on the authority of West and Buhler that 
the mother’s right was’ not obsolete.. Having regard to the 
immense practical importance of the question, we cannot help 
féeling that it would have beén better, if the learned judges had 
ordered evidence to be taken with reference to the modern 
practice. l 

Swamirao v. The Collector of Dharwar, I. L. R. 17 B. 299. 
It isa fundamental rule of jurisprudence that one who hasa 
substantial interest in the ‘subject-matter of the litigation is 
disqualified to be a judge, and it is equally established that a 
judge cannot be a witness in å cause which he is’called upon to 
decide. Jardine and Telang JJ. held in this case that a Municipal 
Commissioner who takes part in the negotiation for the acquisition 
of certain land under Act X of 1870 is not qualified to act as an 
assessor under the act for determining the amount of compensa- 
tion due to the owner, and that an assessor under the‘act-cannot 
give evidence relating to the amount of compensation, -as the 
assessor's duties are of a quasi judicial nature and it is inconsis- 
' tent with his functions that he should be a witness in the cause 
which he has to decide judicially, ~ ; k 
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Nagesh v. Gururao, I. L. R. 17 B. 303. Succession per 
stirpes as opposed to succession per capita is exceptional in Hindu 
law and must be established by express texts. In the case of a 
partition among the male descendants of a Hindu, the rule of 
per stirpes applies in the determination of their shares, butin 
the case of inheritance proper, the rule is of very rare applical¥ 
lity. The heirs take each by virtue cf his own merit and hi 
capacity to benefit the soul of the propositus, and they take 
therefore per capita. This is the case, we believe, even in the 
case of direct male descendants taking by inheritance, as in the 
case of grandsons and remoter male descendants. In the case 
under notice, the claimants were collateral Gotraja Sapindas, 
and Jardine and Telang JJ, held that the succession must be 
per capita not per stirpes. 







NOTES OF ENGLISH CASES. 

Temperton v. Russell, 1893, I Q. B, 435, In an action for 
an injunction and damages for maliciously and wrongfully procur- 
ing and coercing persons who had entered into contracts with the 
plaintiff and for [465] conspiracy to injure the plaintiff, the defend- 
ants, the officers of several trades unions were sued on their own be- 
half and as representing all the members of each of the societies to 
which they belonged, held that Order 16, R. 9, which provides 
that one of a number of persons having the same interest in one 
cause or matter may be sued on behalf of all, applies only to 
persons who have, or claim some proprietary right, which they 
are asserting or defending in the cause or matter,’ and that the 
writ must be amended by striking out the words indicating that 
the defendants were sued in a representative capacity. Compare 
S. 30 of the Code of Civil Procedure, Act XIV of 1882. 

The Queen v. Instan, 1893, I. O. B. 450. Where death was 
caused by failure to procure food or medical attendance to a person 
of full age with whom the prisoner was living, and with whose 
money food was bought every day for both, held that the 
prisoner was guilty of man-slaughter. There. was a moral 
obligation in the prisoner to the deceased from which arose a 
legal duty, the wilful and deliberate non-performance of which 
was the cause of the acceleration of the death of the deceased. 

Cobb v: Great Western Railway Co. 1893, I. Q. B,, 459, 
When a passenger was robbed at a station when the train was 
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stopping, but the Station: Master ee to detain iie train 


after complaint of the robbery to enable the thieves to be given 


into custody and searched for the property, held in a claim for 
the property, that there was no cause of action, even though the 
property might and would have been recovered if the- Station 


“ Master had affsrded time for the necessary search. 


Held also, that the passenger’s claim by way of damages to 


the money of which he had been robbed in -consequence of the 


company’s ‘negligence in allowing the carriage to be overcrowded ) 
could not be supported, as the damage was too remote. 


Cleary v. Booth, 1893, I, Q. B, 465. The authority delegated 
by the parent of a pupil to a School Master to inflict reasonable 
personal chastisement upon him is not limited to offences commit- 


ted by the pupil upon the premises of the school, but may extend 


to acts done by such pupil while on the way to and from school. 
Le Lieyre v. Gould, 1893, I. Q. B, 491. Mortgagees of the 


. interest of a builder under a building agreement advanced money 


to him from time to time on the faith of certificates as to the 
progress of the works, given by a Surveyor between whom and 
the mortgagees there was no contractual relation. Held thatas . 


the Surveyor owed no duty to the [166] mortgagees to exercise 


care in giving his certificates, no action could be ‘maintained by 


` them against the Surveyor for negligence in that the certificates 


contained untrue statements made without any fraud on his part 


` Cann v. Wilson 1, overruled. 


Johnson v. Diprose, 1893, I. Q. B. 512. The grantee of a 
bill for money lent seized the goods on default in payment of an 
instalment. After the seizure the grantor tendered the amount 


‘due for debt, interest and expenses which the grantee refused to 


accept. The grantee then began to remove the goods, In an 
action in trespass for damages for removal of the goods for injury 
in the course of removal and for redemption, held that the action 
of trespass would not lie, as at the time of the removal ‘the pro- 
perty in, and right to possession of the goods were in the grantee 
and the grantor was only entitled to redemption. Held ‘also that 
the grantor was entitled to set off any damages arising from i injury 
done to the goods through the boi of the grantee in the 
course of removal. ' 


à 
” ` pererin ———— a 


l 1, 89 Oh. D, 39. 
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Driver v. Broad. 1893, 1 Q. B..539, Where an incorporated 
company issued debentures creating a floating security on its 
undertaking and allits property present and future, and the 
property of the company partly consisted of certain lease-holds, 
it was held that a contract forthe sale of the debentures held by 
a person was a contract for an interest in land within the meaning’ 
of the 4th section of the Statute of Frauds. 

Holmes v. Millage, 1893, 1 Q. B, 551. The Judicature Act’ 
does not justify the court in appointing a receiver in a case in 
which no recetver could be appointed by any court before the 
Act. The court has no jurisdiction to appoint a receiver of the 
' future earnings of a judgment-debtor for the purpose of satisfying 
a judgment-debt. Unless a man has assigned, or charged his 
future earnings, or has made a sum payable out of them, they 
cannot be prospectively impounded by any of his: creditors by any 
ordinary process of execution, whether legal or equitable. . 


Hare v. Elms, 1893, 1 Q. B, 604. Where a lease contained 
a proviso [op e entry for non-payment of rent, and the lessor 
obtained a decree for ejectment against the tenants in possession 
on the ground of forfeiture for non-payment and recovered 
. possession from them in execution, it was held that persons 
deriving title from an under-lessee could not obtain relief against 
_ the forfeiture, unless they made the original lessee a party to the 

proceedings, | aa 


Green v. Green, 1893, P., 89. A man cannot-be divorced from 
his wife by the laws of a country in which he has-never been 
resident, [467] or domiciled, and to the jurisdiction of whose 
courts he has not submitted. 
The Eider, 1893, P., 119. The general rule is, that where 
-no place of payment is specified, the debtor must- seek his 
creditor. The existence of a lien in favour of the creditor over a | 
- thing, which is situated ina place different from that of the 
- Greditor’s residence does not change the place of performance. 
. Skinner -& Co., v.. Shaw & Go., 1893, 1 Ch. 413. Threats of 
. legal proceedings for violation of patent rights are actionable, 
‘though made in answer to inquiries, and though they are not 
communicated to the party threatened, but to some third person. 
Although general words following specific words should ordinarily 
be construed ‘ejusdem generis’ this rule will not apply, where 
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put on them. —" tenet sabes 
David ». Sabin, 1893, 1.Ch; 523. The: Tessee cof certain lands ` 
after having granted sub-ledses by way of miọrtgage surrendered 
_the'lease to his lessor, and. tHe latter atterwards “conveyed to him 
“the fee simple “ as benefi¢ial owner” and_the: vendor sold it 
again to a third person. Ehe -atter disco peuiitg. the existence of 
the mortgage sub-lease sued -the. original oiner for breach of the 
implied covenant in his an as b acia] owner.” Held 
that although the defendant would have had-.a good defence to 
an action by the vendee- who had ‘created -the sub-lease on the 
ground of his fraud, he was- able i in damages to the plaintiff 
who had - purchased from ` -the- plaintiff without notice of the 
fraud. A a D, 


In re Gurney Mason v. Mercer, 1898; 1.Ch. 590. Where 
trust funds advanced on ‘mortgage arè: applied with the 
mortgagor’s consent to pay off a debt.prevytously charged on the 
mortgaged property in favour of a bank in‘which the trustee is a 
partner, S. 8 sub-section 1 of the Trustee Act 1888 (corre- 
sponding to S. 10 of the Indian LimitationjAct AV of 1877) does 


} 


not apply to make the trustee liable | 2, 


In re Birdwell Brothers, 1893, 1 Ch2603. The chairman 
of a meeting of share holders of a company whose rules permit 
voting by proxy. must count the vote of. each person who 
has appointed a proxy. (although no pall i ts demanded) oot 
‘ according to the number of-shares held by-him but has one vote. 


Maxim Nordenfelt Guns and Ammuniti6n Company v. Nor- 
denfelt, 1893, 1 Ch.630. . . ~ eae 


1. General restraints of trade, or in other words, estate 


wholly unlimited in area,.are not, as a rule, permitted by the 


law, although the rule admits of exceptions. 


[168] 2, Partial restraints, or, in other words, restraints 
which involve only a limit of places at which, of persons with 
whom, or of mode, in which, the trade is-to be carried on, are 
valid when made fora good consideration, rand where they‘do not 
extend further than is necessary for the reasonable protection of 
the covenantee. A limit in time does not, by itself, convert -a 
general restraint into a partial one. ar 


. 


é 
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3. One exception to the rule against general restraint 
exists in the case of assignments of trade secrets. 

4, Another ‘exception to this rule is where a trader or 
manufacturer finds i necessary, for the advantageous transfer of 
the good-will of the business ih which he is so interested, and 
for the adequate protéction of those who buy it, to covenant’ 
that he will retire altogether from the trade which is. being 
disposed.of, provided: always that the covenant is one the 
tendency of which is. ot in jurious to the public. 

5. The doctrine of Rousillon v. Rousillon 1, which makes 
‘the question in these cases merely turn upon what is necessary 
for the reasonable protection of the covenantee requires qualifica- 
tion in as much as it overlooks the fact, that an absolute 
restraint might, as between the parties, be reasonable, but yet 
' might tend directly to injure the public. : 

Morely v. Loughnan, 1893, 1 Ch. 736, Where large 
voluntary gifts are made and accepted inter vivos, the recipient 
may be called upon to show that the donor had capacity and 
knowledge of what he was doing. Where such capacity of 
knowledge are proved, proof may be given against the recipient 
to show that the donor’s intention to give was produced by 
undue influence, or that a confidential relationship existed 
between the donor and the recipient, in which case the law 
presumes that the gift, even though in fact freely made, was the 
effect of the undue influence induced by these relations and the 
burden. lies on the recipient to show that the donor had indepen- 
dent advice, or adopted the transaction after the influence was 
removed, i 


MISCELLANEOUS. 

[169] Evidence—Evidence of experiments:—In a case where 
it was material to show that a car moving on a down grade had 
jumped forward at the release of the brakes, held, that 1t- was 
error to exclude evidence of the result of an experiment made at 
the same place under similar conditions. Mc Bride, J., dissented. 
C. St. L. £ P. R. R. v. Champion 2,—Harvard Law Review. 

` Evidence—Hearsay —Proof of age:—To prove infancy plain- 
tiff offered the testimony of his brother and brother-in-law that by 
1. 14 Oh. D. 861. 2. 32N., E. Rep. 874, (Ind.) 


8 
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reputation in the family - he was under twenty-one. Held, the 
evidence was hearsay and inadmissible. Rogers v. DeBardelabeu 
£ Co., 1—Harvard Law Review. 7 

Real property—Administration of estate of person presumed 
dead :—Where a person disappeared from home; and was not heard 
‘of for more than seven years, and, administration of his estate 
being granted, his Jands was sold, held, he could not recover ‘it 
in ejectment from an innocent purchaser. - - Soot v. McNeal 9,— 
Harvard Law Review. ` 


Tort—Corporation—Damages : Defendant’ s conductor im- 


prisoned and insulted plaintiff, a passenger, in a wanton manner. ' 
There was no evidence that defendant had any means of knowing 
that its conductor was not a suitable person for his place, Held, 
that as defendant was not at fault in having the conductor in his 
service, it was not liable for punitive damages. Lake Shore dé M. 
S. Ry. Co. v. Prentice 8,—Harvard Law Review. 

` Tort—Damages—Remoteness of mental suffering :—Held, 
in an action for non-delivery of a telegram, that it was error to 
allow the jury to include as subject for compensation the plaintiff's 
grief at the suffering caused his wife by the absence of their 
daughter from a funeral to which the telegram bad summoned 
her. That part of the father’s suffering which was caused directly 
by his daughter’s absence is proper subject for compensation. 
W. U. Telegraph Go. v. Strateweier +,—Harvard Law Review. 


Tort—Negligence—Blowing locomotive whistle :—Plaintiff ` 
below was injured asa result of the fright of his horse at the | 


sound of a locomotive whistle. The trial judge instructed the 
jury that if, in that place, there was “ no itnminent or immediate 
danger to life or property,” the blowing of the whistle was negli- 
gent, Held, such instruction was correct asa common law rule, 
Northern Pacific R. Co, v, Sullivan 5,—Harward Law Review. 
[170] A Canadian barrister has writtén to our contemporary 
the Canada Law Journal to propound the following queries with 
regard to the employment of leading counsel in the subsequent 
stages of proceedings in which they have been already briefed: 


“If a solicitor employs a counsel as leader ata trial at Nisi - 


Prius, and there is: subsequently a motion before the full court 


TT laalaa 
1. 1280. Rep. 81, (Ala-) 2. 81 Pac. Rep., 878 (Wash.) 
3. 18 Sup. Ct. Rep. 261. . 4, 32N. E. Rep., 871 (Ind.) 


5. 58 Fed. Rep., 219 (C. Ct. App, Minn.) 


u 
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in‘ term, is there“any etiquette requiring him to give a brief to 
the same counsel ‘on the motion ?” “If upon a motion a'brief 
is given to a leading counsel, and the case is‘afterwards carried 
to the Court of ‘Appeal, is there any etiquette entitling him to 
a brief in the Court of Appeal?” “If the opinion of counsel is 


taken before commencing’ litigation upon the question about fo ° 


arise in the suit, is there any. etiquette requiring that he should 
have a brief in’ the case when it comes before the court?’ To 
these questions the Editor replies that he knows of no etiquette, 
or unwritten law of ‘the-profession in the province, which requires 


‘that in any of the cases put, ne same’ counsel should be 


eupieyed: ; 

~ We do not know of any generally accepted rule which 
requires a solicitor in England to’employ particular counsel in the 
conduct of litigation: because, before action commenced or at any 
time, they have advised on the matters in question. Certainly 
different counsel aré, for various reasons, frequently employed 


under such circumstances, although a solicitor would generally. 


be led to select the same counsel as advocate by the motives 
which prompted his employment as adviser, and, further, 
because he is already. acquainted with the matters in question. As 


regards the other cases put, there is at least, so far as our 


experience goes,.an understanding, at any rate at the Bar, to 
this extent.. If two,; counsel have been employed in the same 
interest at any stage of an action, and there are subsequent 
proceedings in the matter, the juniorwill not accept a brief in 
those proceedings, if they are of the kind in regard to which 
leaders are usually engaged, without the leader, unless the 
latter refuses or waives his right to be retained. The practice 
in regard eyen to this rule is, however, very ill-defined and 
varying, and the rule is,.as all such: rules are in England, so far 
as they are observed at all, made operative only by the action -of 
individual barristers.—Law Journal. 

Real property—Statute of frauds—Interest in land: = 
sale of growing trees to be felled and removed by the vendee is a 


.contract concering land within the provision of the Statute . 
of Frauds. Hieth v. ra wham, 1. The case is one of first, 


impression in (Ohio) ; the authorities are some what in 
conflict, and the aa has been confused by -the case of 
1. 88N. E. Rep, 90 (Ohio). 
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‘Marshall v. Green 1,. which the learned judge criticises, The- 


decision seems sound. —H arvard Law Review. 


De . i 


THE POWERS OF THE. HIGH ‘COURTS IN SECOND 
APPEALS. 
We have before’ this had to give expression toa feline that 


. appears to be steadily growing in the professional mind in India 


that the decisions of the judicial committee of Her Majesty’ s Privy 
Council, the final appellate tribunal for the Indian empire, do not 


in recent times evince that mature deliberation and that sound and 


almost unerring insight that the judgments of that august body 
once did. There isan apprehension and we cannot say it is 
quite unfounded, that the eminent judges of the Privy Council 
seem often times to be unacquainted with the course of decisions 
on important questions, especially of adjective law, of the High 
Courts here that the decisions of their Lordships sometimes 
show a want of due appreciation of the circumstances of this 
country, its courts, and their working, and that the result of their 
judgments has not seldom been of late to disturb - long settled 


‘notions of the judges and the profession, to call in question many 


‘a title that was long considered absolutely safe and to give 


rise to a great deal of unjust and unexpected litigation. _ The 
decision of the judicial committee in Sartaj Kuari v. Deoraj 


Kuari 2, that in the case of impartiable estates, the son of-the- 


holder fot the time being obtains no interest in the estate by. birth. 


-and that the father is at liberty to alienate it unless the son can 


prove a custom of inalienability was, SO, far as the Southern 
Presidency at least was concerned, a great surprise. It was 
considered till then to be beyond doubt that although the son of 
an impartible owner has no right to partition, this does not prove 
that he has no present interest in the estate, and that any 
alienations made by the holder for the time being are void as 
against the son unless they are made for the benefit or the neces- 
sities of the estate. This view which had prevailed at least 


for a [172] period’ of thirty or forty years has been now.complete- 


ly shaken, The Madras High Court has felt. itself compelled to 

adopt and follow Sartaj Kuari v. Deoraj Kuari 2. So serioųs is 

the change that this ruling 1 is calculated to: ‘produce i in the condi- 

tion of the ancient aristocracy of. the . Province that they have 
1, 10. P, Da, 35, >. .2 IL. R. 10 A. 272, 


6 
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~ found it necessary to put forth strenuous efforts to avoid the evil 
they apprehend of the extinction of their class by resorting to 
the help of the legislature. We do not think that the absence of 
a right by birth follows by any inevitable logical necessity from 
the absence of a right to partition, and we think that the Privy 
Council would not have acted amiss if they had examined thé 
Indian decisions on the subject and investigated the notions pre- 
valent among Zamindars and other classes with regard to their 
own rights before promulgating such a large change in the law of 
the country. We cannot but think that such divergence between 
the view of the law held and acted upon almost with unanimity in 
this country and the judgment of their Lordships of the judicial 
committee would not be possible if that court were not an absen- 
_ tee court of appeal and did not possess the evils of such. For 
another instance of this kind of surprise we may refer to Jagadamba 
Chaodhrani v. Dakhina Mohun Roy Chaodhri 1, approved and 
followed in Mohesh Narain Munshi v. Taruck Nath Moitra 2. In 
the latter case, their Lordships intimate an almost conclusive 
opinion, see p. 497, that Art. 119 of the present Limitation Act, “‘to 
obtaina declaration that an adoption is invalid or never in fact took 
place” would apply to all suits where, if the adoption is valid or’ 
in fact took place, the plaintiff's right to succeed would be defeated, 
and not merely to cases where the relief sought is merely a 
declaration of the kind mentioned inthe Article. If this be so, 
we can find no good reason why Arts, 91 to 93 should not apply 
to cases where if the document in question was in fact executed or 
properly executed the plaintiff could not succeed, Now it is” 
notorious that in both these classes of suits, there is to say the 
least a very strong current of decisions in India in favour of con- 
struing these Articles of the Limitation Act as intended only to 
cover cases where a party invokes the court to grant the extra- 
ordinary reliefs of declaration and cancellation introduced into 
England by the courts of equity. We donot purpose here to 
[173] discuss which of the two views is correct.’ Our regret is 
that the Privy Council do not, so far as we can see from the recorded 
judgment, seriously consider what would be the effect of reversing 
the course of decisions fora period of twenty-five years on a 
question of limitation, where the effect of the change would be to 


1. I.L.R. 18 C, 308.8.C., L.R, 18 I.A. 84 2. LL.B. 20 0. 487, 
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deprive many a citizen .of his right to impeach fictitious or illegal, 
adoptions and fraadulent instruments, while he has remained in the 
assurance based upon the decisions of the High Courts that he 
could, seek his remedy in the courts within twelve years after, he 
was actually deprived of his property by means of the invalid of 
fraudulent transaction. Without at present venturing í to question 
the correctness of their Lordship’s decision, we may be permitted 
to ask whether such a decision would have been so easily passed 
if their Lordships had an opportunity of knowing how mapy titles 
would be upset by it and how many frauds would be safe from dis- 
covery. We ought also to say that the practitioners before the 
. Privy Council sometimes pay too little attention to the Indian 
decisions on questions ‘coming up before the Council, because 
they are not binding on it. This was particularly so in the case 
which is the occasion of this Article, Venkatavaratha Thatha- 
chariar v. Ananthachariar 1. The case is not reported in the 
authorised reports and there is no written judgment of their 
Lordships. It was an application for special leave.to appeal to 
Her Majesty in Council against the decision of the Madras, High 
Court in a second appeal. Their Lordships refused the leave, A 
verbatim shorthand report of the arguments of Mr. J, D. Mayne 
who. was counsel for the appellants and of the observations of their 
Lordships: which led to the rejection ofthe motion has been publish- 
ed in the May and June numberof this Journal. These observations 
are mere obiter dicta. and are not of course authoritative, but any 
remarks of their Lordships would properly have great weight with 
-the Indian Courts. The observations are so-important and involve 
such a serious departure from the prevailing practice of, we believe, 
all the High. Courts, that with greatest deference: to so eminent a 
tribunal we thiak it our duty to make a few remarks, on them. i 


ai EAN 


: We ought at the outset to observe that we take no exception 
whatever to the order of their Lordships. rejecting the motion for 
- special, leave in the.particular case ; it seems that: to:some extent 
- their Lordships were influenced by the merits of the particular cage 
 [474]andwere chary of exercising the discretionary powerof grant- 
ing special leave to appeal without clear grounds for showing that 
justice required their doing so,.(see at p. 160). We shall confine 
our remarks to.the general observations, made by.them, which are 
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calculated to have great influence in future cases. if accepted a as 
authority. 


These observations towhich most of their Lordships were 
parties are (1) that the High Court as a court of second appeal 
has no power to remand a case orto call for fresh findings 
except in cases coming within the provisions of Ss. 562 or 566 
of the Civil Procedure Code respectively, and (2) that the High 
Court cannot call upon a court of appeal to reconsider its find- 
ing. ‘on any issue on the ground that particular documents in 
the Case, however material they may appear to the High Court, 
were overlooked or were not considered by the Appellate’ Court, 
‘Let us see how far ‘these propositions are supported by the ' 
sections relating to second appeals.’ S. 584 enacts that a 
second appeal will lie to the High Court on one or other of three 
grounds, (a)the ‘decision being contrary to Some specified law or 
usage having the force of law, (b) the decision -having failed to 
determine some material 1 issue of law or usage having the force of 
‘law,-(c) a substantial error or defect in the procedure as prescribed 
by this: Code or any other law which may possibly have produced 
ertor or defect in the decision of the case upon the merits. A close 
examination of the section will show that its language is- very un- 
happy. What for instance is the object of clause (b) ? Would it not 
‘be comprehended within the meaning of clause : (e) ? Why again is 
it ‘expressly laid down by clause (6) thata failure to determine a 
question of law or usage having the force of law shall'be a ground 
of second ap peal ? Could it be intended that failure to'determine 
an essential i issie of fact is not to be a ground of second appeal? 
‘Take a suit to enforce a contract by-the defendant for sale of a 
“house. i in plaintiff's favour and the defendant pleads the invalidity 
of the contract and contends that the plaintiff having failed to pay 
the price is not entitled to enforce performance of the defendant’s 
‘part of.the contract. Suppose the plaintiff gets a decree in the 
“court of first instance-and the Appellate Court confirms it,:finding 
the contract a valid one, but without deciding the question of. the 
preach’on the plaintiffs part. Surely it cannot -be-that no second 
appeal will lie in ‘such a case. Clause (c) or clause (a) i is certainly 
wide enough 'to cover’ it. Clause (b), ‘on the whole, -we- think, is 
[175] -' redundant ‘and cannot conttol ‘the language “of clauses 
(a) and (c). Weare not indeed sure that clause (a) itself 
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would :not cover all cases intended to come. within the scope of: 
clause (c) but it was apparently intended: to make. it clear: 
that a second appeal may be:entertained to rectify not only ‘errors 
of substantive law but also of procéssual or adjective-law.: Before 
leaving this part of the subject we-may. refer also to the words in 
clause (c),°‘* substantial.error -or defect insthe procedure: as’ 
prescribed :by this Code or any other law.” Probably the.general | 
words ‘ error or defect of procedure’ without the words of: 
qualification following it would have been.better and clearer than 
the language employed by the legislature... We believe that-it 
.could ‘not ‘have been the object of the Act-to’ exclude from the: 
‘purview -of,this clause, general rules of processual law not ex- 
pressly laid down in this or some other statute. -They would, 
we take it, be included 'in the phrase “ or by any other law.” 

Now what are the powers of the High Court in cases where 
an appeal is entertained under one or other of: the clauses ofi 
S.584? The only section of the Code relating to this matter is, 
S.587 which lays down that, “ the provisions contained in Ch... 
XLI shall apply, as far as may be, to appeals under this chap- , 
ter.” Turning to Ch. XLI we find the appellate ‘court may 
confirm, vary or reverse the decree appealed against (S. 575,) 
reverse the decision and remand the cause for a decision: on the ` 
merits, where the lower court has dispdsed: of the suit ona. 
preliminary issue, (S. 562), call for findings where the lower court 
has omitted to frame or try any issue or to-determine any question 
of fact, essential.to the decision of the suit (S. 566), -Itis to be 
remembered that in extending these sections to second appéals the 
words “‘as far as may be” are inserted in S. 587 and that the powers _ 
of the High Court in second-appeals may therefore, for anything 
the section contains, be either more‘or less extensive than the 
powers of courts of first appeals. We submit that a consideration. 
of S. 584 will show that its powers must be larger and wider than 
those vested. in courts of first appeals. In some cases the course’ 
to be followed by the High Court is clear enough: If:all the facts 
have been.determined by the appellate court and the error come 
plained of in second appeal’ relates to the “substantive: law 
applicable to the case, and if the High.Court: disagree with the 
appellate court’s view of the ‘law, the. result will be ‘the reversal 
or partial variation of the -decree of that-court; if the [4 16]: 
complaint is. that the lower appellate court failed to determine a 
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material issue of law, the High Court may determine the issue 
itself and pronounce the judgment resulting from the findings: 
But. suppose the grounds on. which a second appeal is preferred 
relate‘to adjective law or procedure. Do Ss. 562 and 566 provide 
for: all such cases? Suppose for instance that the appellate 
judge refused to hear the pleaders of the parties, or expressly 


declined to consider or apply his mind to the oral evidence in the, 


Case, or say, to all documents prior or subsequent to a certain 
date, or admitted documents irrelevant-to the case or inadmissible 
under the law of evidence, or the registration law, or ‘other 
statutory law, or rejected material documents as inadmissible or 
irrelevant ; what is the High Court to do? Under S. 562 it has 
the power to remand only where the decision of the lower court 


. proceeds, on a preliminary point as opposed to the merits of the - 


case and the decision on such preliminary point is wrong. Its 
power of remitting for.a finding under S. 566 is confined to cases 
where the lower court has omitted to frame.or try any issue of 
fact or to determine any issue of fact material ‘to the decision of 
the case... But the errors we have mentioned are not comprised 
within these classes and yet they are, it cannot be doubted, 
clearly, within the meaning of clause (ce). What then is the High 
Court to do to remedy these errors ? Can they, when an appeal is 
entertained on the ground of such errors reopen the whole case, 
go into the evidence themselves and substitute their own findings 
for those of the first appellate court ? S. 167 of the Evidence Act 
which enacts that.“ The improper admission or rejection of 
evidence shall not be ground of itself for a new trial or reversal 
of.any decision in any case if it shall appear to the court before 
which such objection is raised that independently of the evidence 
objected to and admitted there was sufficient evidence to justify 
ihe decision.or that if the rejected evidence had been received it 
‘ought not to have raised the decision” may seem to support the 
yiew that it could do so in some cases and to empower the High 
Court to go into the evidence to see if the conclusion of the lower 
court would be right if the evidence in question is’ rejected or 
admitted as the case.may be, see Wooma Kant Bukshee v..Gunga 
Narain. Chowdhry 1, but’ the language of clause (c) of S. 584, 
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[177] decision of the case upon the merits,” -seems: to show, on 
the other hand, that the power of the High Court is restricted to’ 
seeing whether the defect of ‘procedure might lead to a different- 
conclusion on the part of the lower court, and that it is not entitled 
to see whether 1 in its own opinion a different conclusion would be 
right or wrong ; and the words “‘an appeal shall lie on any of the’ 
following grounds” i.e., the grounds specified in Cls, (æ) (6) and 
(c) appear to support the same view; and it has been held in! 
several cases that the High Court cannot of itself determine ques- 
tions of fact in second appeal. See Sheo Ratan v. Lappu Kuar 1, 
Sohawan v. Babu Nand 2, Girdhari Lal v. Crawford 3, I it 
cannot then go into the facts itself, what isit to do where the 
findings of fact are vitiated by errors of law or procedure. Their 
Lordships of the Privy Council observe that, exceptincases coming 
under S. 562 or 566, the High Court cannot remand the ‘decision 
or send it back to the lower appellate Court. We submit with all 
deference that this view cannot be right. S. 584, clause (c), gives 
a right of second appeal in many cases not comprised in S. 562 
or:566 and must be taken therefore to invest the High Court with 
all powers necessary to render such appeals effective. In other 
words the powers necessary to rectify the errors referred to in 
clause (c) of S. 584 must be taken to be conferred on the High 
Court by implication. The result of holding otherwise would be to 
render cl. (c) of S. 584 useless, which is to impute an absurdity to 
the legislature. We think therefore the proper conclusion to come 
to on the subject is, that wherever a substantial error of law or ° 
defect of procedure, which might have materially influenced the 
decision of the lower appellate Court, is proved to exist, the High - 
Court, should either remand the case or call for fresh findings 
according to the circumstances of the case, and the powers of the 
High Gourt in second appeal to remand and to remit for findings 
are much wider than those of a court of first appeal, see Ganesh 
Bhikaji Jwvekar Ve Bhikaji Krishna Juvekar 4, Hinde v 
Brayan 5, Lalla Ram Lal v. Mohurput Roy 8. 

. ‘Itis to be regretted that the learned counsel for the appt 
Jants did not draw the attention of their’ Lordships prominently 
to clause (c) of S. 584, or point out that S. 587 does not altogether 
restrict the powérs of the High Court to those conferred on 
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[178] the courts of first appeal, but is on the other hand careful: 
to insert the words “as far as may be” in extending to second. 


_ appeals the provisions of the chapter relating to appeals.. S. 587- 
was apparently not brought to their Lordship’s notice at all. 
Indeed Mr. Mayne himself seems to have laboured under. some 
confusion on the point, and to have thought that the High Court 
has no power of sending back a case to the appellate court for 
fresh findings or of remanding a case in second appeal, In reply, 
to Lord Hobhouse’s question on the point, Mr. Mayne’s answer 
was, “My Lord, undoubtedly they could not,” (i.e, remand or 
bider a rehearing), and he relied on the inherent power of courts 


to justify the action of the High Court. The learned counsel was, 


apparently unacquainted with the fact that such powers of re: 
mand and remitting for fresh findings had been exercised by the ` 
courts in India for many: years. See the cases collected by Mr. 
Justice O’ Kinealy in his commentaries onthe Civil Procedure 
| Code, (4th Edition), p: 522, under the heading of “appeal will 
lie,’ “Whether the High Court in any particular case should. 
remand the case or to send it back for a fresh finding keeping 
the second appeal on its own file in the meanwhile will probably ` 
depend on the nature and extent of the error, considerations of. 
convenience to the parties, etc.. The policy of the Civil Procedure _ 
Code is opposed to a total remand, see Ss. 562, 564, on account 
` probably of the expense and trouble ,it entails on the parties. 
Except when a great deal of material evidence has been excluded 
. or the decision is vitiated by numerous or grave irregularities, the ` 
Code would be opposed toa remand. Their Lordships were. 
under the impression that no such powers of remand or remitting | 
for findings had been exercised by the courts in India in second. 
appeals and invited counsel to point out instances where they had 
been exercised. _ Mr. Mayne unfortunately did not do so. 


The next question is whether the omission on the part of l 


the:lower appellate court to consider material evidence, oral or.. 
documentary, i is a substantial error or defect of procedure within. 


the. meaning of clause (e) of S. 784, Civil Procedure Code,. 


entitling the High Court to interfere. We have already obsery- 
ed that the power of the High Court to interfere in second appeals . 
could hardly be intended tọ be.confined to defeċts of procedure as.. 
prescribed by specific statute law. A breach of [479] the 
fundamental Jaws of gushes could not be without -remedy 
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when less important errors of proceduré can be rectified.” Such 
cases must have been intended to bé ‘included either within: the 
words “or any other law” in’ clause (c), or in ‘clause (a) as 
“contrary to law. It is still by no “means easy to determine 
precisely. the particular kinds of errors or defects comprehended 
by the section. Ifa finding of fact is supported by no evidence 
it is held to be an error of procedure. Hemanta Kumari Debi wv, 
Brojendro Kishore Roy Chowdhry 1. It might equally be said to 
be contrary to: law, under clause (a). S. 574 lays down that the 
judgment of a court of first appeal should satisfy certain 
requirements. The object of this prdvision was in part no 
doubt'to compel ‘the judge to some extent to apply his judiciat 
mind to the case, but we think it was as much at least to enable 
the appellate court-to see whether the judgment is in consonance 
with law and justice. Omission to’ record reasons for the 
decision’ has therefore been held to be an error of procediire 
under clause (c). See Kamat v. Kamat 2, Bala Nata v. Bhiva 
Natha 3, Bhagvan v. Kesur, Kuverji £, although in sucha case- 
a court of first appeal cannot remand fie case. Even its. right to 
ask the -first court to state the reasonsfor its decision is open to 
doubt under Ch. XLI. We think again that it may be taken. to 
be a-fundamental rule of justice that a court is bound to decide 
a case upon the whole of .the evidence .in the case and.that the 
judge shall apply his judicial mind to a -consideration of all-the 
material evidence. According to Indian Law, -courts: of appeal 
are, equally with the courts of First Instance bound to form an 
4andependent conclusion upon the evidence. before confirming or 
varying or-reversing the decision of the courts of First-Instance. 
See the article on ‘‘:The functions of appellate court,” 2-Madras 
Law -Journal ‘P. 137. Where -a decision is subject to 
appeal. or revision, the judgment of the’ court-should be written 
in such-a way as to enable the court of .appeal:or revision to see 
whether the lower court has done its duty properly.“ The 
Bombay:High Court has held.that the omission of an appellate 
court reversing the judgment of the first.. court to consider the 
reasons. given by the latter in support of its decision is a: material’ 
irregularity within clause (c), S. 584, see Babu. M adhav 
Shanbog v. Venkatesh Manjaya'5, and where material documents 
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are [180] not commented on or referred to in the judgment, the 
Bombay High Court has held itself justified in presuming they: 
were not considered and in refusing to accept the findings, see 
Appa Kalga Naik v. Mallu 1, Whether such a presumption’ 
could be made would, we think, entirely depend on the circum- 
stances of each case. But we submit that if it is clear that — 
important documents have not as a matter of fact been 
considered, this would bea ‘substantial irregularity within the 
meaning of clause (e) of S. 584. Suppose the judge expressly 
refuses to take certain documents into his consideration; we 
think it cannot be doubted that such an abuse of power would 
be grossly irregular and altogether illegal. Why should it be 
different where the judge through oversight fails. to apply his 
mind to them? The result in both cases is the same though the 
judge is quite honest in the latter case; we think it cannot be 
denied that there will be cases in which the High Court would 
be perfectly justified in coming to the conclusion that material 
documents have not been considered’ by the court of first appeal. 
Ofcourse if the judge of the ‘appellate court has considered 
them, but attached less importance to them than the High Court 
‘thinks proper, that is entirely a case of error.in the appreciation 
of evidence which the High Court in second appeal has no power 
to rectify.’ As we observed at the outset, whether the particular 
case in ‘question was one in which the interference: of the High 
Court was justified, is a question ies which . we are not 
corigerned. E l poi 1 Rg 
- Lord Morris condemned the action of the High Court'as an 
exercise of appellate jurisdiction, similar to setting aside a verdict 
of a jury as-unsatisfactory, implying that the High Court in ‘second 
‘appeal is not entitled to exercise appellate jurisdiction. His Lord- 
‘ship’s language, we think, is misleading. The High Court in second 
appeal i is entitled to exercise the powers of an appellate court but 
‘not im all cases and not all the ‘powers of an ‘appellate court; amd 
‘in reality, it appears to us, that its functions are in some, though 
not in‘all respects similar to the powers ofan appellate court“in 
cases tried by a jury. The judge of the court of first appeal is 
“Both judge and jury in India. ` His rulings on law and: proce- 
dure are subject to correction as are the rulings, on the same 
matter, of a judge presiding at atrial of a case by a jury; and 
where such rulings are wrong, the High Court will order a retrial 
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[4181] or rehearing or call for a fresh verdict so to speak, His 
findings on the facts are like the verdict of a jury and unimpeach- 
able ; but with an important qualification, Where once a judge 
has charged a jury and his charge is regular and legal, we have 
no means of knowing how the jury arrived at their conclusions. 
They are not bound ,to give reasons for their verdict, and it is 
therefore always conclusive. But a judge is required by the law 
to state reasons for his conclusions, and if any errors of law 
underlie his conclusions or if he has acted in defiance of the 
fundamental rules of procedure and of justice, we are able to know 
it from his judgment and the High Court can remedy the injus- 
tice. At the same time the judge is trusted with more common 
sense than a jury and his conclusions of fact, provided his 
procedure is regular, are absolutely unimpeachable, however 
erroneous they may be, see Ramratan Sukal v. Nandu 1, Pertap 
Chunder Ghose v. Mohendranath Purkait 2, Ramgopal v. 
Shamskhaton 3, but if the verdict of a jury is perverse it may be 
set aside. 


For a considerable number of years, the High Courts have 
as a rule interfered where they are convinced that the appellate: 
court has not acted according to the rules of law in coming to a 
conclusion upon the evidence, We believe that this is in accor- 
dance with the language as well as the spirit of S. 584, Civil 
Procedure Code, We feel certain that to restrict their powers 
in this respect ‘would be highly detrimental to the interests of 
justice. There is a feeling on the other hand in many quarters 
that unless.the courts of appeal are strengthened and improved, 
it would be advisable to give a right of second appeal even on the 
facts where the appellate court reverses the findings of the first 
court. If their Lordships’ attention had been drawn to Cl. (c) 
of S. 584 and S. 587 and to the practice of the High Courts for 
a considerable time, we believe, they would not have been disposed 
to make those general observations with regard to the powers of 
the High Courts in second appeals which have been the cause of 
considerable disquietude in this country. 


1. I, L. R.19 C. 249., 2. I. L. R. 17 C. 291. 
3. I. L. R. 20C, 93. 
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_ [482] CRITICAL NOTES, 
KRISHNA BHUPATI v. RAMAMURTI, I. L. R. 
16'M. 198. 


Swit to set aside judgment obtained by perjured testimony :— 
The judgment in this case is as unsatisfactory, as the report is 
meagre. The facts of the case, so far as we have been able to 
gather them, would seem to be these. Two decrees had been 
obtained by the first defendant, one against the plaintiff's father, 
and another against the father’s agent, the second defendant in 
the present suit. In execution of these decrees, the plaintiff's 
property was attached. The plaintiff brought two suits against 
the first defendant to set aside the attachments in the two previous 
suits. These two subsequent suits were dismissed by the court 
which was induced to do so by the false evidence given by the 
second defendant who had been suborned for the purpose by the 
first defendant. Whether the second defendant was also a party- 
defendant in the two subsequent suits instituted by the plaintiff 
is not clear. It looks, as if he was not. The present sult was 
brought by the plaintiff to set aside the judgments in the two 
subsequent suits dismissing them. The gist of the plaintiff's case 
would seem to be, that the judgments in the two subsequent suits 
having been procured by corrupt evidence were liable to be vacat- 
ed. The suit having been dismissed by the District Court as not 
maintainable, the High Court held on appeal that the plaintiff 
had a good cause of action, as he charged the first defendant with 
“ having fraudulently obtained a decree in original suits Nos, 13 
of 1887 and 19 of 1888, the second defendant having colluded with 
him and. assisted him to obtain that decree by giving evidence 
which the plaintiff is in a position to prove false.” With great 
respect to the learned judges, the decision appears to be very much 
open to question and likely to have an undesirable influence on 
litigation. The judgment is very short and hardly does justice to 
the importance of the-point involved which is one of se impres- 
sion in this country. 


We must clear our way by observing that the word ‘collusion’ 
is used by their Lordships not in the strict legal sense, but in a 
loose popular sense. “ Collusion in judicial proceedings”’ is defined 
by Warton as “a secret agreement between two persons that the 
one should institute a suit against the other in order to obtain the 
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[183] decision of a'judicial tribunal’ for ‘some sinister purpose.” 
The second defendant not having been a party to the two subse- 
quent suits, there could have been no collusion in the proper sense 
of the term between him and the first. Even if the second defen- 
dant had been a defendant in those two suits, a conspiracy 


" between two defendants would not amount to collusion. But as 


a matter of fact, what was really alleged by the plaintiff was a 
conspiracy between the defendant in those suits (the first 
defendant in the present case) and a witness (the second defen: 
dant in the present case) the outcome of which was the false 
testimony given by the witness. The judgments in those cases 
could not therefore be brought under the principle that a judg- 
ment collusively obtained can be set aside by a person who is not 
a party thereto, or d privy of a party, if at the time of the 
judgment, he has a legal right to insist on its fairness. It must 
now be seen, whether the judgments could be set aside by a new 
suit on some other ground. It is said “Fraud is an extrinsic 
collateral act, which vitiates the most solemn proceedings of 
Courts of Justice’—per Grey C. J.in Duchess of Kingston’s case, 
2 Smith’s Leading cases, p. 794, A moment’s consideration will 
show that the rule ought not to be literally applied, but must be 
carefully limited by other principles. For instance, if the ‘rule 
were absolutely and unconditionally true, a collusive judgment 
might be set aside at the instance of one of the colluding parties. 
Again, suppose that out of a dozen witnesses giving identical 
testimony about a fact, one is a corrupt witness. Can it be said 
that a judgment on the fact should be set aside, even though the 
removal of the perjured evidence from the consideration of the 
judge would not in the least affect the judgment? Some limita- 
tions must therefore be placed on the rule as stated above and 


'. we have to see whether the procuring of a judgment by perjured 


testimony is one of those species of frauds for which a judgment 
can be set aside. It must be here pointed out, that a fraudulent 
judgment may be vacated, either on a motion for a review or new 
trial in the same suit, or in a new suit, and that considerations 
appropriate to the scope of one remedy do not apply with equal 
force to the other. ' As regards the remedy by review, or a motion 
for a new trial in the same suit, it has been laid down by a long 
course of decisions that if the perjury can be clearly proved, and 
if it can-be shown that if the perjured evidence had been left out uf 
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[184] consideration, a different verdict would have been given a 
review or new trial may be ordered, provided that the party 
complaining of the fraud bas not been guilty of any negligence in 
discovering the truth, or in applying to the court for relief. In 
Fabrillius v, Cock 1, Lord Mansfield granted a new trial on the 
ground that subornation of witnesses had been discovered since the 
trial, Asa rule, the perjury must be established by the fact of a 

subsequent conviction for it, Wheately v. Edwards 2, The mere 

fact that the principal witness has been indicted for perjury is 

not sufficient to grant a new trial. Hampshire v. Harris 3, In 
Benfield v. Petrie 4. Lord Mansfield said, “ It is not an 

established rule that it is òf course to stay a verdict because the 

witnesses in support of that verdict have been indicted for perjury, 
R. v. Heydon . .. . In order to obtain this rule, a probable ground: 
must be ipa before us to shew that the verdict was obtained by 

perjury.” In Petrie v. Wills 5, Lord Mansfield remarked that 

the finding of a true bill for perjury being arrived at by the grand 

jury on ex parte evidence was no proof of the truth of the charge. 

In exceptional cases, however, the courts acted upon an affidavit 

contradicting the facts on which the witnesses had founded their 

evidence, Lister v. Mundell ©, The law is thus summed up in 

Tidd’s Practice, 8th edition, p. 938, ‘ If the witnesses on whose 

testimony the verdict was obtained have been since convicted of 
perjury in giving their evidence the courts will grant a new trial; 
or if a probable ground be laid to induce the court to believe that: 
the witnesses are perjured they will stay the proceedings on the 
finding of a bill of indictment against them for perjury, till the 

indictment is tried.’ 

The Court of Common Pleas in one case granted a new trial 
where the testimony of witnesses on which a verdict had proceeded 
was founded on, and derived its credit from, particular circum- 
stances, and those circumstances were afterwards falsified by 
affidavit. But in general, the finding of a bill of indictment for 
perjury is no ground for staying the proceeding, before convic- 
tion, it being founded on ex parte evidence ; and the court will 
not grant a new trial on the mere affidavit of one party contradict- 


ing the witnesses on the other side.” 


L. 3 Burr. 1771. © 2 Loft 87, 
8. 8 Jur. 980. i 4, 3 Doug. 24. 
5. 8 Doug. 27. 6. 1 Bos.& Pul. 427. n 
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As regards the remedy by a fresh suit, it seems to be well 
established in America, that a judgment cannot be set aside in a 
[188] new suit on the ground that it was rendered on false evi- 
dence. “A judgment cannot be set aside, except on motion for 
a new trial, or on appeal, or writ of error, or thé like, or im- 
“‘peached collaterally, upon the mere ground that false evidence, 
such, as a forged document was given at the trial; nor can action: 
be maintained for damages sustained by the enforcement of a 
judgment obtained through false and perjured evidence...The 
fraud for which a judgment may be set aside or impeached colla- 
terally must be actual, and consist (1) in meditated and intentional 
contrivance to keep the parties and court in ignorance of the real- 
facts of the case, and obtaining the judgment by stich contrivance, 
or (2) in facts relating to the manner of obtaining jurisdiction of 
the cause, to the mode of conducting the trial or to some concoc- 
tion of the judgment, or (3) in facts not actually or necessarily 
in Issue at the former trial.... If the fraud in question be of the 
first or second kind, the injured party must have been ignorant of 
it, and that without fault on his part, in order to justify the 
court in setting the judgment aside, or in permitting an action 
on account of the fraud by which it was obtained.... Fraud 
may also be shown in equity for the purpose of vacating a 
judgment, if not also for impeaching it at law or in equity in a 
collateral action, where the wrong consists in deceit practised 
upon the court in which the‘ former suit was tried, the injured 
party being absent, and having no notice of the acts resorted toe. 
For example obtaining judgment in violation of an agreement 
between the parties, and without the knowledge of the opposite 
party, is ground for reliefin equity.” (1) See Ochsenbein v. 
Papelier 1, Bigelow on Fraud, Vol. I, pp. 86 to 90. In United 
States v. Flint 2, it was laid down by Field J., “ The frauds 
for which courts of equity will interfere to set aside or stay the 
enforcement of a judgment of a court, having. jurisdiction of the 
subject-matter and the parties, must consist of extrinsic collateral 
acts not involved in the consideration of the merits. They must 
be acts by which the successful party has prevented his adversary 
from presenting the merits‘ of his case or by which the juris- 
diction of the court has been imposed upon.” 





1. L. R, 8 Ch. Ap. 696, i 2. U. 8. dir O., Oal., Sep. 1876. 
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In England the authorities upon the subject are very scanty 
and divided in opinion. In Cammel v. Sewewl 1, it was laid 
down thata fraudulent defence to .a suit would not affect 
[186] a judgment and that to do so, the fraud must be a fraud 
in the procuring of the judgment, such as collusion or the like, or 
fraud in the court itself. See also Castrique v. Behrens 2, The 
most important pronouncement on the subject is to be found in 
Flower v. Lloyd 3, where James, L. J. with the concurrence of 
Thesiger, L. J. observed, “‘ But we must not forget that there is 
a very grave general question of far more importance than the 
question between the parties to these suits. Assuming all the 
alleged falsehood and fraud to have been substantiated, is such 
a suit as the present sustainable? That question would require 
very grave consideration indeed, before it is answered in the 
affirmative. Where is litigation to end, if a judgment obtained 
in an action fought out adversely between two litigants sui juris 
and at arm’s length could be set aside by a fresh action on the 
ground that perjury had , been committed in the first action, or 
that false answers had been given to interrogatories, or a 
misleading production of documents, or of a machine, or ofa 
process had been,given? There are hundreds of actions tried 
every year in which the evidence is irreconcilably conflicting and 
must be on one side or other wilfully and corruptly perjured. 
In this case, if the plaintiffs had sustained on this appeal the 
judgment in their favour, the present defendants, in their turn, 
might bring a fresh action to set that judgment aside on the 
ground of perjury of the principal witness and subornation of 
perjury and so the parties might go on alternately ad infinitum. 
There is no distinction in principle between the old Common 
law action and the old Chancery suit and the court ought to 
pause long before it establishes a precedent which would or 
might make in numberless cases judgments supposed to be final 
only the commencement of a new series of actions. Perjuries, 
falsehoods, frauds, when detected, must be punished and 
punished severely ; but in their desire to prevent parties litigant 
from obtaining any benefit from such foul means, the court must 
not forget the evils which may arise from o pening such new sources 
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of litigation, amongst such evils not the least being that it would 
be certain to multiply indefinitely the mass of those very perjuries, 
falsehoods and frauds.” Baggallay, L. J. the other judge in the 
case desired to reserve for himself an opportunity of considering 
the question and said he would regret to feel himself compelled 
to hold that the court had no power to deprive the successful but 
[187] fraudulent party of the advantage gained by his fraud. In 
the case of Abouloff v. Oppenheimer, 1 an action was brought on 
a foreign judgment to recover the value of certain goods. The 
defence alleged that the plaintiff obtained the foreign judgment 
by fraudulently representing to the foreign court that the goods 
were not then in her possession and by fraudulently concealing 
from the foreign court that the goods were then in her possession 


-and were concealed by her. It was held in this case that the ` 


defence was valid, even though it had been raised in the foreign 
court and that court had decided that no fraud had been com- 
mitted. The judgment of the court is rested not on any ground 
peculiar to foreign' judgments but upon the broad ground that no 
action can be maintained on the judgment of a country, either in 
England or in any other, which had been obtained by the fraud 
of the person seeking to enforce it. In the course of his judgment 
Brett L, J. expresses his dissent from the observations of James 
L. J. in Flower v. Lloyd, 2 if they were to be taken as referring 
to a fraud of a party to the action. Whether perjury committed 
by a witness at the instance ofa party would be regarded as the 
fraud of the party and whether a false statement of claim or 
defence by the party would, without more, be sufficient to vitiate 
the judgment do not clearly appear from the judgment of their 
Lordships. In one place Brett L.J. says, “I wish to say, how- 
ever, that I am strongly of opinion that in the present action no 
question can be raised whether the judgment of the Russian 
Courts was erroneous; it is immaterial to consider whether it was 
erroneous by reason of a wrong appreciation of the evidence or of 
the law, or by reason of frauds perpetrated on the courts by 
witnesses other than the plaintiff and her husband; the only 
manner in which that foreign judgment can be rendered ineffective 
upon the ground of fraud, is by proving that it was obtained by 





1, L. R. 10 Q. B. D, 295 2. 18Ch. D, 833. 
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the fraud of the plaintiff who now relies upon it.” This passage 
seems to suggest that there may be cases iu which a fraud may 
have been practised on the court by the witnesses and the 
judgment may still be upheld. It seems to us that witnesses 
hardly ever commit frauds, except to support a false statement 
of claim or defence and at the instance of a party to the suit. If 
is difficult to conceive in what cases his Lordship would uphold 
a judgment on the ground that it was obtained merely by the 
fraud of the witnesses. Their Lordships [488] are careful to 
point out that what they had to do in the case before them was 
to consider not whether -the Russian Court was mistaken, but 
whether it was misled, and that this latter issue could never have 
been considered by the Russian Court itself. 


Their Lordships apparently imagine that an enquiry whether ` 
the Russian Court was mistaken would involve a re-trial or re- 
discussion of a question which was or could have been submitted 
to the determination of the Russian Court, while an inquiry 
whether the Russian Court was misled would involve no.such re- 
trial or re-discussion. It seems to us that there is no such 
difference between the question whether the Russian Court was 
mistaken and the question whether that court was. misled. Whe- 
ther it was mistaken in its decision or not could have as little 
been the subject of consideration by the Russian Court, as the 
question whether it was misled. Whether a court is mistaken or 
misled in its decision. on a certain issue is, of course, a different 
question from the issue itself. But if this question is to ‘be 
determined on the very same evidence as was offered on the issue, 
there is practically no difference between the two issues except 
that they are considered by different courts or judges. If as 
stated by Brett L.J., a person is not debarred from making the 
charge of fraud in a new suit and from adducing the same evidence 
in support of it as in a previous suit, a person who is dissatisfied 
with a decision and hopes to be able to induce another court or 
judge to take a favourable view has simply to chargefhis opponent 
with fraud in procuring the prior judgment to obtain a fresh 
consideration of his case at the hands of a fresh judge. Even if 
a charge of fraud in obtaining a judgment is allowéd.to be made 
on fresh evidence which was not before the coyrt in the former 
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suit, the danger or protracting litigation to an interminable length 
and producing other evils so forcibly pointed out by. James L. J., 


-is hardly diminished. 


If their Lordships’ view is correct, we should expect to find 
some’ precedents in which judgments based on -perjured or forged 
evidence were set aside by fresh suits, as we do find cases in which 
the remedy by review or new trial was granted. But with all: our ` 
industry,. we have not been able to discover a single such prece- 
dent, nor do’ their Lordships quote any precedent. To deny the 
[189] remedy of a separate suit is not to deny all relief, since 
there’ is ihe remedy by a motion for review or new trial open to 
the party aggrieved. 

The. remedy of a review or new trial is not open to all the 


objections which may be urged against the entertainment of a 


separate suit, In the first place, the granting of a review or a 
new.trial isa matter of discretion with the court. Ifa party 
complaining of the production of false evidence has neglected 
opportunities of discovering the truth, the court would refuse to 
grant a review, But if the production of false evidence by a 
party | is regarded as giving a cause of action to the other party to 
set aside a judgment based upon it, opportunity for acquiring a 
knowledge of the truth will only be regarded as presumptive 
evidence of knowledge and if it is shown that, notwithstanding 
the opportunity, the party complaining of the fraud has really” 
remained ignorant of it, the court will be bound to entertain the 
suit. [n the second place, a party can never obtain a review on 
the same evidence as was ‘originally submitted to and considered 
by the court, by a mere allegation that the evidence was corrupt. 
Lastly, there is the advantage in the procedure by review or new 
trial that as soon as the former judgment is set aside, the court: 
can proceed to'a fresh determination of the cause, whereas, when 
a former judgment is set aside in a new suit, the old suit must 
be taken to be restored to the file and the parties must apply to 
the court which had cognizance of the old suit -to try and 
determine it anew. 

“It seems to us that the arguments of Lord Justice janes in 
Flower v. Lloyd 1, are irresistible and that the balance -of con~. 
venience is undoubtedly in favour of his view. E 


1. 19C. H. D. 888. ` 
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- NOTES OF INDIAN CASES. 
..’. Kunhacha Umma v. Kutti Mammi Hajee, I. L. R. 16M, 201. 
This is the decision of a Full Bench. There was another case which 
raised the same question and was set down for hearing before the 
Same Full Bench on the day that the first case was heard. And.the 
pleaders engaged in it were different. But the judges sitting in 
Full Bench refused to hear it argued. On a question of law two 
counsel are entitled to be heard onthe same side ina case. But 
these werè-two [190] different cases set down for argument 
before the Full Bench and the referring judges who were anxious 
to have the fullest light on the question involved had good reasons 
for referring both the cases, But the Full Bench were apparently 
) mote ‘anxious . to “save time and they adopted the somewhat 
éxtraordinary expedient of delivering judgment in the first case 
to stop the mouth of the eminent lawyer engaged in the second. 
We would not have thought it necessary to publish these un- . 
pleasant details but for the unsatisfactory character of the judg- 
ment which might have been prevented by fuller argument. 


The Full Bench say they followtwo Privy Council cases. But 
one would like to know the limits of the rule of construction adopt- 
ed.. Do a woman and her children constitute a tarwad in Malabar 
so that theincidents of tarwad property attach to property given 
to them ? Would it be tarwad property if it was given not by the 
woman’s husband but by a. perfect stranger ? It would not be 
contended that the gift of property to a Hindu widow by a stranger 
would give her only a widow’s estate in it. Suppose property was 
given in Malabar to two sisters and their children who were some 
of the members of a large tarwad: would the.donees take the 
property as tarwad property among themselves? Suppose again 
that some of the children are excluded from the gift, how would 
the,rest take it? We seekin.vain for an elucidation of the 
principles which ought to guide the encore: judiciary in finding 
an answer to these questions. 

Ramachandra Joishi v. Hazi Kassim, I. L. R. 16 M, 207: S. 
562 of the Code'is not very happily worded. The section speaks 
of disposal on a preliminary point and a remand for a determi- 
nation of the merits. This seems to imply that the preliminary, 
point is not part of the merits. A preliminary point then must 
be understood as a point preliminary to the other points in the 


\ 
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case and unconnected with them, t.e., a question of adjective law: 
unconnected with the substantive rights or liabilities: of the’ 
parties. But in the language of Best J., “ A suit is. disposed of- 
ona preliminary point within the meaning of S. 562 whèn by 
reason of the decision on one or more of the issues recorded in 
*the case thiene has been no necessity for the consideration „of the’ 
other issues.’’ Both the learned judges agree in this. oe. e 
The language of Muthuswami Aiyar J. we must confess, in one 
portion of his judgment makes the confusion in the language of the 


section, appear worse confounded, We think it may fairly tax the 


subordinate judiciary for whose edification, we presume, it has beeri 
penned, to construe the following: “ The expression preliminary 
point’ [191] was used in S. 562 not inthe sense of some point còl- 
lateral to the merits, but of some point preliminary to a- general 
investigation of the merits.” We are quite sure that some distinc: 
tion was presented to the mind of the learned judge’ but it has 
not been expressed with any perspicacity. And the distinction, 
whatever it was, has nothing to do with his conclusion, for he 
says, “ when the court of first instance records evidence on all the 
issues and decides the suit on some particular issue” (not, be it 
remembered, on a preliminary point) “without expressing any 
opinion on the other issues” (not the general investigation of 
the merits) ‘the appellate court may remand if it considers a 
remand desirable.” 
Kanara Kurup v. Govinda Kurup, I. L. R. 16 M. 214. It'is ` 

a good trait in a judge to be anxious to do substantial justice 
between the parties, But he must be careful lest that anxiety. 
should make him contravene the provisions of the law. .We are 
afraid we cannot reconcile this decision with the requirements of 
the law. The plaintiff did not pay the money within the time 
specified in the decree. The condition precedent not having 
been fulfilled, there was no right to recover the properties in 
execution at the instance of the plaintiff. We have before expres- 
sed our dissent from the view of the Madras High Court, namely, 
that a fresh suit as upon a subsisting relation of mortgagor-and 
mortgagee might be brought for redemption. Notwithstanding 
the failure to perform the condition, the subordinate judge-ordered 
execution, and the defendant who objected to the execution and 
appealed against the subordinate judge’s order took out the money 
deposited by the plaintiff in court. It is difficult to imagine that 
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the obedience of the defendant to the order of court could be a 


waiver of his right, as Best J. thinks, when he was contesting: 


it throughout. Muthusami Aiyar, J. arrives at the same conclu- 
sion, reasoning upon the scheme of the Transfer of Property Act. 
The defendant might, if he wanted the money, notwithstanding 
the lapse of the time for payment specified in the decree, apply 
for redJization of the money by sale of the property. And the 


plaintiff might then pay the money, or obtain an extension of the ` 


time specified for payment. But this does not entitle the plaintiff 
to apply for execution after the time specified. The effect of the 


decision of Muthusami Aiyar J., in the reasoning of which Best 


Je apparently does not concur, is to nullify practically the provi- 


sion in the decree that the plaintiff shall only recover on payment 


within a certain time. Indeed if the reasoning of Muthusami 
- Atyar, J. were correct, there was no necessity in Manavikaraman 
v. Unniappan 1, to remand the application for execution to the 
court of first instance for disposal after giving plaintiff time to 
apply to the District Court for amendment of the decree by 
[192] providing a fresh period from the date of the appellate 
decree, while the High Court might itself have ordered execution at 
once irrespective of the provision as to time in the decree, as the 
subordinate judge has done in the present case. 

Ishwar Narain v., Janki, I. L. R. 15 A. 132. The decision in 


this case is opposed to that in Kandasami v. Akkammal, 2 and in 


Raghupati v. Tirumalai 8 see also Kooer Goolab Sing v. Rao 
Kurun Sing 4, and Mayne’s Hindu Law, S. 599, and it seems to 
us that the learned judges have overlooked some important 


considerations. The next male reversioner sued the widow for 


a declaration that a will alleged by her to have been made by her 
deceased husband was not true. The judges say that there is no 
distinction between the case of a prior male reversioner interven- 
ing between the widow and the person suing and the case ofa 
life-owner like a daughter intervening. The character of the 
estate to be taken by the intermediate reversioner would really 
have no bearing on the question but for the fact that the succes- 
sion-of the male reversioner suing is traced to the last male 
owner and not to the intermediate life-owner. The law is clear 
that a person entitled to succeed on condition of his surviving one 


1 I. L. R. 15 M. 170. 2, I. L. R. 18 M. 196. 
8. I. L. R. 16M. 422 aa 4. 14M.I. A. 176 
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life (the widow's) may maintain a suit fora declaration that the 
alienation by her cannot bind the estate in his hands. Where his’ 
title would accrue on surviving two lives, the widow and the 
daughter, his position is exactly similar and he may well be 
declared entitled to sue, But where there is another male rever- 


_ sioner with a preferential claim, the title of the person suing would 


vest only on condition of not merely surviving the two lives but 
also of the widow surviving the nearer male reversioner. This 
superadded condition makes the possibility of succession too 
remote to entitle the second male reversioner to maintain a declara- 
tory suit. There is also some force in the observation of 
Mahmood J., in Balgobind v. Ramkumar 1, that the case of a 
male reversioner after two co-widows one of whom makes an 
alienation is not much distinguishable from the case of one bet- 
ween whom and the widow there intervenes a daughter. 
Karimunnissa v. Phul Chand, I. L. R. 15 A. 134. We 
doubt the correctness of the reasoning of the learned judges in 
this case. The decision itself may be supportable on other grounds. 
A mortgage is an interest in immovable property, S. 58 of the 
Transfer of Property Act. The purchaser does not proceed in 
this case upon the bond asa debt but to recover the amount 
from the mortgaged property. Unless the mortgage interest 
has been properly sold to him hecannot doso. As the mortgage 
was immovable property the attachment- should have been 
[193] under S. 274 Civil Procedure Code, See Appasami v. 
Scott 2, Sami v. Krishnasamı 3, and Srinath. Dutt v. Gopal ` 
Chundra Mittra 4, We cannot realize the difficulties suggested 
by the Chief Justice in making the attachment for they are 
common to all-incorporeal hereditaments which are: immovable 
property, see Ram Gopal Bysack v. Nurwnuddin 5, as to a right 
of fishery. And it cannot be contended that for them there is 
any other mode of attachment than that provided in S; 274, The 
attachment and sale were therefore irregular in so far as they 
were sought to affect the mortgage security. But it may well be 
argued that if there was irregularity it was ground for the 
judgment-debtor seeking in the execution proceedings to set 
aside the sale under S. 311 but none to invalidate the title of the 
1 I.L. R. 6A. 481. 2. ILL.R. 9M. 5. 


8, I.L.R. 10M. 169. 4. I.L.R. 9 C. 611. 
5. I. L. R. 20 C. 446. 
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purchaser to recover the debt from the mortgaged’ property, 
Balkrishna v. Masuma 1, Naigar Timapa v. Bhaskar Parmaya 2. 
The question then would be whether the absence of a legal attach- 
ment was a mere irregularity in publishing or conducting the sale 
- or was an invalidity of the execution proceedings which apsolutery 
- vitiated the sale. 

Raghu Nath Sahai v. The Official Liquidator’ of the Hima- 


laya Bank, Ld., I. L. R. 15 A.139. We cannot think there is any >» 


warrant for restricting the scope of S. 25 of Act IX of 1887 as 
Burkitt, J. did in this case. S. 622, Civil Procedure Code, has 
nothing in common with S. 25 of the Small Cause Act. It may 
be that a judge of the High Court is not bound to interfere under 
S. 25 merely because there is an erroneous decision on a point of 
limitation, but it seems to us he cannot decline to interfere where 
that is accompanied by a failure of justice. This, however, is no 
ground for interference under S. 622, Civil Procedure Code. 


Rahimbhoy Habibhoy v. Charles Agnew Turner, I. L. R. 17 B. 

341. Itis settled law that it is for the plaintiff to shew prima 
facie that his right of action is not barred by limitation, see Ss. 50 
and 54, Civil Procedure Code, also Rajah Sahib Perhlad Sein v. 
Maharajah Rajender Kishore 3, Rajah Kishen Dutt Ram 
Panday v. Narendar Bahadoor Singh 4, and Mahomed Ibrahim 
v. Morrison 5, If the suit is brought after the ordinary period 
of time the plaintiff must shew what exclusion of time he is 
-entitled to in the computation, so as to bring the action within 
time,’ Where the plaintiff alleges fraud on the part of the defen- 
ant, which concealed from him the knowledge of his right he must 
give prima facie proof as to when the fraud was practised and when 
he became aware of it, so as to entitle him to deduct the period in 
the computation. But the language of the Privy Council seems to 
L194] suggest thecontrary. ‘(Their lordships consider that when 
a mar has committed a fraud and has got property thereby, it is 
for him to show that the person injured by the fraud and suing 
to recover the property has had clear and definite knowledge of 
the facts constituting the fraud at a time which is too remote to 
allow him to bring the suit.” It may be the Privy Council start 


1, LLR, 6A. 142. ` 2. LL.R. 10 B. 444. 
8. 12 M.I.A. 289. 4. D. R. 31. A. 86. 
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upon the basis that plaintiff bas given prima facie proof, for, they ' 
say “The assignee is positive that he did not know anything about 
the fraud until the year 1885.” The observations of their lord- 
ships were probably directed to shew that in this case where the 
plaintiff had proved the fraud and given evidence that he became 
‘aware of it in 1885, it was not upon him to prove the negative 
that he was not aware of it before, but upon the defendant to 
give evidence of the affirmative, if he sought to establish that the ` 
plaintiff was aware of the fraud before 1885. We cannot under- 
stand their lordships to be in conflict with their own decision in 
Rajah Kishen Dutt Ram Panday v. Narendar Bahadoor Singh 1, 
As regards the quantum of evidence to be adduced by the respec- 
tive parties it certainly was upon the defendant to establish by 
satisfactory proof plaintiffs knowledge of the fraud before 1885. 
Mr. Mitra remarks upon a similar case quoting Brown v. Ruther- 
ford 2, “Ina suit ona bond payable ata fixed period after 
demand where the plaintiff contends that the demand was made 
within the period of limitation the burden of proving an earlier 
demand hes on the party who pleads limitation. But here, as 
in other cases, the plaintiff must show prima facie that his cause 
of action arose within the limited time before the onus is shifted 
to the defendant,” Mitra’s Limitation, p. 88. 

Morarji Cullianji v. Nenbai, [. L. R. 17 B. 351. There was 
a bequest todharm andtoa sadabart. The former being void 
for uncertainty, Stirling J, held that half the amount might be 
appropriated to the sadabart. If dharm meant charity, ‘the gift 
would be upheld, see In re White, White v. White 3. But as every 
gift would be dhurm toa Hindu, the bequest to dharm was 
invalid. The bequest for the two objects dharm and sadabart 
was inseparable. Either the whole bequest was void or the whole 
was good in favour of the sadabart. If Stirling J. deferred to 
the modern tendency to uphold as much as possible where 
charity was concerned, it seems to us that the learned judge 
have better followed the authority of Dawson v. Small 4 and 
In re Williams 5. l 

Nandram Daluram v. Nemchand Jadaychand, I. L. R. 17 B. 
357. A considerable amount of confusion has been caused by the 

1. Th. R. 3I. A. 88, 2. 14 Ch. D. 687. 


3. (1883) 2 Ch. 41. 4. L.R. 18 Eq., 114. 
5. 50h, D 785. 
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use of the phrase “legal award” in some of the cases on S. 522 Civil 
Procedure Code. It seems to us that the Madras High Court has 
been [495] misled by the ambiguity of the phrase without intend- 
ing to depart from the authority of previous cases, in two recent 
decisions in Suppu v. Govindacharyar 1, and Venkayya Ve 
Venkatappayya 2. You may speak of the award as legal only if 
the arbitrators have decided the questions raised before them 
“according to law; or you may speak of the award as legal even 
though the arbitrators have decided erroneously the points of law, 
if it conforms to the requirements of the Code that it shall be 
submitted in time and that the persons appointed as arbitrators 
shall have adjudicated upon the matter and submitted the award. 
It is in the latter sense that the expression “legal award” or 
“award in law” should be understood. In Suppu v. Govinda- 
charyar, the High Court on appeal considered the question 
whether there was legal evidence in support of the award, a ques-. 
tion which was not a proper ground of appeal. In Venkayya v. 
Venkatappayya ?, the High Court considered the question whe- 
ther the failure of the arbitrators to examine witnesses was proper 
or improper. 


The authority of the Privy Council is clear, Maharajah 
Joymungul Singh Bahadoor v. Mohun Ram Marwarree 8, and 
the Bombay and Calcutta Courts are right in adhering to the 
strict interpretation of the expression “legal award”. What 
perhaps leads more easily to the confusion is the use of the anti- 
thetical expressions “award in fact” and “award in law.” If the 
arbitrators have submitted no award at all or they are equally 
divided and there is no umpire, it may be said that there is no 
“award in fact.’ But if on the other hand there is a formal 
award but it was not filed within time or made by all the arbitra- 
tors, then there is no award in the eye of the law. ` It may, no 
doubt, be sometimes difficult to determine whether the defect in 
the award is such as to render it void ab initio, i. e., no award’ in 
law, or merely liable to be set aside by the court making the 
reference. l l 

Queen-Empress v. Khoda Uma, I. L. R. 17 B. 369. The 
Bombay High Court holds that unless the legislature makes an 


1. 1. L. R. 11 M. 86. 3. IL. R. 15 M. 348. 
8, 28 W. R. 429, 
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exception in the case of extradited offenders, the Code of Criminal 
Procedure requires the ‘judge to convict an offender of theft ‘even 
though he bas been extradited only for-dacoity, if the judge is ¢ 
satisfied of the commisston of the former offence. Further in this 
‘case the treaty with the Gaikwar did not limit the extraditable 
offences ; nor were the extradition proceedings confined to dacoity- 
Jardine and Telang JJ., were therefore perfectly right in-direct- 
ing the coriviction of the prisoner. But we confess to some doubt 
whether the rule of comity apart from.the statute law of the‘land 
is not that a person extradited for one offence is not triable for an 
offence for which he was not extraditable. 

[196] ‘Saodamini Dasi v. The Administrator-General -of 
Bengal, I. L. 'R: 20 C. 433. Whether property purchased by a’ 
Hindu widow out of the accumulated savings of her income from 
her husband’s estate is to be treated as an ‘accretion to her ‘hus- 
band’s estate or otherwise has been held to depend-on the intention 
of the widow. And it has been held that in the absence of proof 
to the contrary, it must be presumed that the widow intended 
the property to form an accretion to her husband’s estate. 
According to the case noted above, the Privy Council seems‘to . 
have slightly changed its view and the presumption would now, 
appear to be against an intention on the part of the widow to 
treat the property as an accretion, at all events where the corpus . 
of the estate is in other hands. Accumulations made from the 
income of the estate after the death of the last holder and before 
the estate reaches the hands of the widow are treated on the same 
footing as accumulations made after she takes possession df the 
estate. 

‘Lakshimoni Dasi v. Nittyanda Day, 1. L. R. 20 C. 464. The 
question in this case related to the validity of a deed of gift of- 
immovable property executed before the Transfer of Property Act 
under which possession of the ‘property was not given to the 
donee. The decision of the High Court ; gives an ‘untertain sound 
as'to the necessity for possession to complete a gift under the’ 
Hindu Law. The tendency of recent cases is in favour of ‘the. 
view that delivery of possession jis not necessary and that it is 
merely one mode'of signifying acceptance, Kalidas Mullick y. 
Kenhaya ‘Lal Pundit 1,- Dharmodas Das v. Nistarini Dasi 2. 
If this ‘view is in accordance with the texts of Hindu Law, as we 
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are inclined to think it is, we fail to see why- the courts should 
-insist upon any further expression of acceptance than what is 
impliéd in obtaining possession of the deed of gift itself... =. 


t 
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NOTES OF ENGLISH CASES. 
p In the matter of a special Reference from the Bahama 
Islands, 1893, A. C. 138, A Colonial newspaper publishing’ a 
libellous attack upon the Chief Justice of the Colony, not calcu- 
lated to obstruct or interfere with the course of justice or the due 
administration of the law, does ‘not commit a contempt of court, 

.. Where the editor refused to disclose the name of the writer or 
deliver the manuscript on notice from the court and was sentenced 
to imprisonment for the publication and to imprisonment or fine for 
the refusal, held (1) that the Chief Justice had no legal authority to 
[197] require the disclosure of the writer’s name or the delivery 
of the manuscript- and: (2) that the governor had under as 
commission power to remit the sentenee. 

' ‘Huntington v. Attrill, 1893, A. C. 150. Where a iden 
sailpcnent had been obtained by a subject in enforcement, in hig 
: own interest, of a liability imposed for the protection of private 
rights, held-in a'suit upon the foreign judgment that the action 
Was: ‘remedial, and not penal within the rule of International law 
which prohibits. the courts of one country from executing the 
penal laws of another or enforcing penalties recoverable in a 
civil. or criminal proceeding i in favour of the state. 

-° Heid’ also, that on the question whether the statute creating 
the liability was penal, within the meaning of the International 
law, so as to oust the court’s jurisdiction the court, was not 
bound by the interpretation thereof adopted by the courts of the 
country which passed the statute. 

A James v. Stephenson 1893, A. C. 162. On a plea of 
abandonment of an easement of way granted by deed in 1839, 
held that abandonment, being a question of intention non-user 
| by the dominant owner, coupled with user by the servient owner 
. fòr farm purposes, of portions of land subject'to the easement, 
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' when the easement was-not required, could not prove an abandon- 


ment of: the entire right and was inconclusive to prove’ an 
abandonment of portions thereof. _ A E 
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‘ Bryant, Powis and Bryant v. La Banque Du Peuple.’ Bryant 
Powis and Bryant v..Quebec Bank, 1893, A. C."t70. Held that’ 
an agent who is authorized by his power to make contracts ‘of 
sale and purchase, ‘charter vessels and employ servants.and: as 
incidental thereto to do certain specified acts including indorsé: | 
“ment of bills and other acts for the purposes therein aforesaid: 
but not including, specially, the borrowing of money, . canriot” 
borrow on behalf of his principal or bind him by a contract of 
loan, such acts not being necessary for the declared -_purposes 
of the power. Where an agent acceptsor indorses “per pro,” 
the taker of a bill or note so accepted or indorsed is bound to 
enquire as to the extent of the agent’s authority; when an agent: 
has authority to indorse, his abuse of it for his own use does not — 
affect a bona fide holder for value: . 2 4 : 

Commercial Bank’ of Australia Official Assignee of the E Estate 
of Wilson & Co., 1893, A. C. 181. Where some of seyéral- co: 
sureties of a debtor subsequently agreed with the debtor that 
their liability should” be’ limited to the extentof £3,000 by the” 
substitution of a deposit of £3,000 in the bank tö be carried toa 
suspense account with power to [198] the creditor to appro- 
priate that sum whenever he thought fit in discharge pro. tanto 
of the debt, held that such deposit did not until appropriation 
operate as payment, and that the creditor was entitled to prove 
for the full amount of the debt against the estate of a bankrupt 
co-surety who was not a party to the agreement. ` 

Mohideen Hadjiar v. Pitchey, 1893, A. C. 193. F uture 
mesne profits if demanded by the plaint must, enter into the 
calculation of the appealable value, for the purpose of. detér- 
mining the right of appeal to the Privy Council. i 

Roberts v. Holland, 1893, I Q. B. 665. Where a lease is 
granted and after thè execution of the léase, the lessor devises 
the reversion so as to vest it in . several tenants- -in-common, and 
the lease contains a covenant with the lessor which runs with 
the land, one of such tenants-in-common “can maintain an action 
for breach of the covenant without joining the other tenants-in- 
common, the case of several tenants-in- common succeeding to the 
rights of a single covenantee being different from that of joint 
covenantees, 
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Kearney v. Whitehaven Colliery Co., 1893, I ©. B.’ 700. 
Where a:part of the consideration for a promise or. promises. is. 
illegal. the whole agreement is void. Where there is. no illegality- 
in the consideration and some of the provisions are: legal and 
others illegal, the illegality of those which are bad-does not vitiate. 
the:rest: unless they are inseparable from and dependent on one 
another, 

‘Where men were employed in a colliery under a contract 
with-the owner to work the coal and the contract also provided 
for an illegal deduction from, the wages, the ‘illegality of. this 


stipulation did not absolve the men from the liability to. give. 


fourteen;days’ notice before leaving the service, as provided: in- 
the. contract. : 

Temperton v. Russel], 1893, I Q. B.°715. Held by the. 
€ourt.of Appeal (1), that a. person who induces a party: toa 
' contract. to break it intending thereby to injure another- person. 
or to get a benefit for himself commits an actionable wrong if. 
*damage ensues, Lumley v. Gye tand Bowen v. Hall 2 followed (2) 
that a.combination by'two or three persons to induce others not 
to deal with a particular individual with intent to cause injury. 
is actionable. i 

Per Lord Esher: It seems rather a fine distinction to say 
that where a defendant maliciously induces a person not to 
carry out a contract already made with the plaintiff. and so 
injures the plaintiff, it is actionable, but where he injures 
the plaintiff 3y maliciously preventing a person from entering 
into a contract with the plaintiff which he would. otherwise 
[199] have entered into, it is not actionable. I, do not think 
that distinction can prevail. 

Dougal v. McCarthy, 1893, 1 Q. B. 736. Where premises 
were let for a year under an agreement in writing, the rent being 
payable quarterly in advance on fixed dates, and on the. 
expiration of the term the tenant continued in possession and 
the landlord demanded rent for the first quarter of the 2nd year 
after the corresponding date, and the tenant did not answer but 
continued to hold possession, held that both parties must be 
taken to have consented to a continuance of the tenancy after 
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the expiration of the lease and in the absence of evidence to 
rebut it, the implication was of a tenancy from year to year on 


the terms of the former lease so as faras not inconsistent with- 
such tenancy. 


Drives v. Broad, 1893, I. Q. B. 744. Where’ certain 
debentures are charged upon the property of the company which 
included lands, but the company had power to sell the property 
charged’ under certain circumstances and thus to defeat the 
charge, held that the debenture-holders had an interest in land. 

Firth and Sons +. DeLas Rivas, 1893, I Q. B. 798. A 
foreigner resident out of jurisdiction who was.served as a 
defendant and entered appearance under protest did not lose bis 
right to object to-the jurisdiction. 

Saudes v. Wildsmith, 1893, I. Q. B, 771. Where two 
persons joined in an action for slander in respect of different 
slanders, held that the plaintiffs were improperly joined and that 
they should elect which to proceed, cf. S. 26, Civil Procedure 
Code. | 

Wood v. Mc Carthy, 1893, I. Q. B. 775. Held that an order 
may be made under order XVI, ~ 9 authorizing one or more 
persons to defend on behalf of all persons interested, against 
the will of the person or persons so authorized, of. S. 30, Civil 
Procedure Code. 

Wallis v. Hands, 1893, 2 Ch. 75. The grant of a new lease 


„in possession, with the oral assent merely of a person in 


possession under a prior subsisting lease does not operate as`a 
surrendér in law of the prior lease. There is no surrender by 
operation of law, unless the old tenant gives up possession to 
the new tenant at or about the time of the grant of the new lease 
to which hé assents. A person having a mere interesse termini 
cannot maintain an action on a covenant for quiet enjoyment, 


nor can he sue for trespass or damages. 


Robson v, Edwards, 1893, 2 Ch. 146. Wheretwo tenements 
were held by two.different persons under leases from the same 
landlord. and the lessee-of the first enjoyed for more than twenty 
years access of [200], light to his premises over the second 
tenement and continued to hold under an agreement for a, fresh 
lease, entered into after the expiration of the 20 years and before 
the expiry of the old lease, it was held that he was entitled to an 
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access of light over the second tenement and that the easement, 
which had been acquired by 20 years’ enjoyment under S. 3 of 
the Prescription Act of pene was not destroyed by the renewal. 
of the lease. 

Barclay v. Pearson, 1893, 2 Ch. 154. (1) Where money is ` 
deposited with a stake-holder under a contract which is illegal,” 
or merely null and void, the money can be recovered by the 
depositor, if demanded from the stake-holder before it is paid | 
over, : 
(2) The general rule that if a plaintiff cannot get at the 
money which he seeks to recover without shewing an illegal 
contract, he cannot succeed, does not apply in cases of oppresser. 
and oppressed, or of a class protected by a statute. 

(3) Semble, the subscribers to a lottery, are a class 
protected by statute and each unsuccessful subscriber is entitled, 
notwithstanding that the prize-winners are ascertained, to bring 
an action at law for the recovery of what was paid. by him to the 
lottery-keeper, and would be so entitled, even if the fund had 
been distributed, ) 

Read v. Wottom, 1893, 2 Ch. 171. Where a plaintiff 
claimed (1) possession of a house, shop and premises, (2) arrears 
of rent and mesne profits, (3) an injunction to restrain the 
defendants from doing upon the premises any act which might 
be or become a nuisance, contrary to the provisions of the Jease, 
(4) damages and (5) costs, it was held that the leave of the 
court was not required for joining the cause of action for 
injunction with that for the recovery of land and that there was 
no infringement of rule 2 of Order XVIII (corresponding to S. 
44 (a) of the Indian Civil Procedure Code) as an interlocutory 
injunction was only a substitute for damages between the issue 
of the writ and the trial, 

Christie v. Taunton, Delmard, Lane & Co., 1893, 2 Ch. 175. 
After notice of an equitable assignment of a chose in action, the 
debtor cannot set off as against the assignee a debt which accrues 
due subsequently to the date of notice, even though that debt 
may arise out of a liability which existed at and previously to 
the date of notice. But where a debt has accrued due before 
notice of the assignment, the debtor may set it off against the 
assignee, even though it is payable at a date subsequent to me 
notice. 
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[201]. National Telephone Company v. Baker;. 1893, 2 
Ch. 386. -A man who has called an electric current into 
existence for his own purposes and who discharges it into 
the earth beyond his control is as responsible for.damage which 
that, current does to his neighbour, as he would have been at 
instead, he had discharged a stream of water, 


. MISCELLANEOUS. 

Mr. K. S. Kothandarama Arar writes to us from Berham- 
poré : the puo-Brahman—A Curious Custom.—A carious custom 
prevailing’‘dmong the Zamindars in the Ganjam District is not 
generally known. Every Zamindar appoints a Brahmin as. puo- 
Brahmin (Uriya puo=a son) who on the Zamindar’s death -sets 
fire to his funeral pyre and performs the exequial and..monthly 
and annual ceremonies just asa son would do. These ceremo- 
nies.are not performed by the Zamindar’s son himself, nor is 
there any legal or ceremonial fiction by which the puo-Brahmin 
is,considered to perform them on behalf of the Zamindar’s son, 
The pto-Brahmia is selected while still young.and his upanaya- 
nam, as well as his marriage, is performed by the Zamindar, so 
that while he continues to be a Brahmin, he takes the gotram of 
the - Kshatriya Zamindar. ': Where a Zamindar dies without 
taking unto himself a puo-Brahmin, or where a puo-Brahmin. 
taken dies after the Zamindar, his widow can appoint a puo- 
Brahmin to her husband, for the performance of the usual cere- 
monies. Thus there are several points of similarity between the 
adoption of a son and the appointing of a puo-Brahmin. 


‘The legal rights of the puo-Brahmin in his, natural and in 
the (as it were adoptive) Zamindar’s family have not been 
determined by the High Court. In acase that came: up before 
the District Munsif of Tekkali in 1868 (Original Suit No. 76), 
one Nilamani Gantayet, who [202] had been taken as puo- 
Brahmin by the late Sri Gopinada Devu, Zamindar of Tekkali- 
sued his natural brother for a share in the joint family property. 


` The first issue raised was, “ Whether or not the plaintiff, having 


been made puo-Brahmin,.is entitled to obtain a share in -the 
family property along with the defendants,” andthe Munsif 
finding. this issue against the plaintiff, dismissed the suit. “It 
is clear,” 4 the. Munsif said, “ that the plaintiff is not entitled to 
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obtain a share with the défendants. Therefore the ‘first issue is. 
to be decided accordingly. As the first issue is decided in favour 
.of the ‘defendants, the other issues need not be tried.” As ‘the 
case unfortunately did not go up before the higher courts in . 
appeal, we cannot accept the question of the rights of the puo-° 
Brahmin in his natural family as settled by authority. 

In Lakshminarayana v. Dasu. l, two widows of the 
Zamindar of Budarasingi having taken the plaintiff as puo- 
Brahmin (not “ pro-Brahmin” as wrongly stated in the report) 
to perform the ceremonies of their late husband, made by a-deed. 
of gift, a grant to him, to be enjoyed for ever, of a. certain -land 
valued at 'Rs. 140, a portion of the Zamindari, on an annual 
Kattubadi of Rs. 1-8-0 to the estate. ‘The defendant, a son, 
subsequently adopted to the Zamindar by the two ladies, 
resumed possession of the land. To recover this, the. plaintiff's 
suit-was instituted. It was contended for the defendant that 
the plaintiff'was a servant dismissible at pleasure, and that the 
gift-of the land by the widows of the late Zamindar was beyond 
the. scope of the authority of a Hindu widow, Their Lordships, 
(Collins, C.J., and Parker, J.,) observed:— We cannot assent 
to this view of the plaintiff's position. The widows were the’ 
owners of the estate for the time being, and, in the lawful 
exercise of their rights of management, made an -alienation of a’ 
very small piece of land for an indispensable religious necessity, 
not for their own sakes, but for that of their late husband. 
Such: alienations ‘under similar circumstances are recognized— 
vide Rama'v. Ranga, 9, Parac Dai v, Jai Narain 8, also The 
Collector of Masulipatam v. Cavaly Venkata Narrainapah +. 

A similar question came up’ recently before the District 
Judge of Ganjam in Land Acquisition case No. 9 of 1892. 
Certain land in the village of Vallabharaipadu in the Tekkali 
estate having been taken up for the East Coast Railway, the 
question was to whom the compensation should -be paid. ‘The 
first claimant was Nilamani Gantayet, ‘who had been’ made può- 
Brahmin to the late Zamindar Gopinada Devu by his widow ‘Sri 
Gajapati Radhika Pattamahadevi, and ‘who had obtained under a 
_ deed of gift 40 acres of dry and 60 acres of wet land in Vallabhas 
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raipadu. Of.this the piece of land in question formed a part. 
The deed recited, [203] and it was admitted, that the gift was 
made as Nilamani Gantayet had been “ appointed as a son 
according to custom,” and had “ performed the pindadanam, 
&c., at Gaya to procure the salvation of the late Gajapati 
Gopinada Devu.” Nilamani Gantayet was in enjoyment of 
the land and claimed the whole of the compensation, The 
second claimant, the Zamindarni Sri Radhika Pattamahadevi 
admitted the claim of Nilamani. The third, fourth and fifth 
claimants were reversioners, daughters of the late Zamindar. 
The 4th and 5th claimants, acquiescing in the grant to the 
lst claimant, put in no. appearance. The 3rd claimant cons 
tended that the compensation should be paid to the estate 
in the form of a reduction in the Peishcush and argued 
against the validity of the gift, that the widow had .no power to 
alienate the family property, having only a life interest. It was 
stated in .the course of argument that.the estate had an annual 
income of Rs. 60,000 and that the land granted yielded about 
Rs. 400 a year. It was also stated for comparison that the 
Budarasingi estate had an income of Rs. 7,000 a year and-that 
the grant to the puo-Brahmin in the case referred to in Lakshmi- 
narayana v. Dasu 1 was of land worth Rs. 140. The District 
Judge in his judgment, referred to this case and proceeded.—* In 
the present case, the first claimant having been made puo- 
Brahmin, by the 2nd claimant, lost bis share in his own family pro- 
perty, vide Exh. D (judgment in Original Suit No. 86 of 1868 on 
the file of the Tekkali Munsif’s court), It was therefore necessary 
and proper that some provision should have been made for him.” 


“Tt is next pleaded that it was not really granted for the 
performance of the funeral ceremonies, for the late Zamindar died 
in 1856, whereas the grant was not made till 1874, 3 ygars after 
the 1st claimant became Dewan of the 2nd claimant. It is true 
that the grant was made 18 years after the death of the late 
Zamindar and 3 years after the Ist claimant became Dewan. : But 
the deed clearly recites that it was made for religious services 
rendered, and it is not proved that it was obtained by the exercise 
of undue influence over the 2nd claimant. I must therefore 


_ find that the gift is valid and the 1st onan is entitled to the 


compensation.” 


B J 
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In the case of Lakshminarayana v. Dasu; 1 the High Court 
decided only this much—that the gift of a “ very small piece of 
land” by a widow toa puo-Brahmin appointed by her for the 
performance of her husband’s ceremonies is an alienation “ for an 
indispensable religious necessity” and is therefore binding on a 
male holder that succeeds to the estate. In the Land Acquisitiow 
case referred to, the District Judge seems to have proceeded upon 
the assumption that the Munsif of [204] Tekkali was right -(in > 
Original Suit No. 86 of 1868) in deciding that a puo-Brahmin 
loses his right to a share in the property of his natural family. 
Now would a grant made by a widow to the puo-Brahmin taken 
by her for her husband or, it may be, taken by her husband him- 
self, valid, if the subject of the grant be more than “ a very small 
tece of land” ? If the puo-Brahmin loses al] right to a share in 
his natural family, is it not fair and just that he should acquire 
some rights against the family of the Zamindar by whom or for 
whom he is taken as a son? Ifa 4amindar takes a. boy as puo- 
Brahmin, performs his wpanayanan and afterwards ‘dispenses 
with ‘him. and refuses to make any provision for him, does 
he revert to. his position in his natural family or has he an y 
cause of action against the -Zamindar? If the latter, what 
would be the extent of his claim? These questions are easily asked, 
but have not yet been decided ; they have not yet arisen for 
decision. - While on the one hand the analogy of an adopted son 
appears inapplicable in all particulars, it is obviously incorrect, 
on the other hand, to hold that a puo-Brahmin is simply a servant 
appointed for a particular purpose, that he is dismissible at 
pleasure, and that land granted to him is service Inam resnmable 
at the will of the Zamindar or his successors. 


The Law Journal writes: A case— W. L. Bell v, Richards, 
` which has considerable interest for the profession was decided at 
the Southampton County Court this week.: The plaintiff, a well- 
known local advocate, was retained by the defendant (a clergyman 
living. in the Isle of Wight) to oppose the granting of a certain 
licence, and the defendant swore that he retained Mr. Bell’s servi- 
ces as a specialist in such matters, But. Mr. Bell found himself 
unable to go to the Isle of Wight on the day fixed for the hearing, 
` and sent'a young Southampton solicitor (whose competency was `, 
not in dispute) in his place. But the substitute had no reputation 
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asa spelen in licensing law, or as an advocate; and the defend- 
ant, after some hesitation, did not proceed with his opposition. Mre 
Bell claimed his full fees, as agreed on, and the defendant pleaded 
that as Mr. Bell had not himself attended, he could not recover 
such fees. The County Court Judge was, however (after adjourning 
this decision for a week), fully satisfied that. a special contract had 
been entered into for the personal services of Mr. Bell, and 
accordingly gave plaintift judgment for a part only of his claim, 
34 3s. being deducted on the ground already stated. 

Power of the judge to suspend sentence :—This question, to 
which we have alluded in two or three previous issues, came before ` 
Judge Davy, of the Supreme Court of New York, in a case, People 
v. Court of Sessions. 1 reported in the New York Law Journal for 
[208] July 16th. The learned judge held that after an accused 
person has been convicted, or has pleaded guilty, the court has 
no power, in the mere exercise of a discretion, to suspend 
sentence indefinitely, but should proceed forthwith to impose 
the punishment fixed by the law. The learned judge seems to 
agree with the conclusion of the Supreme Court of Michigan, 
in a case where the opinion was written by Mr. Justice Cooly, 
People v. Brown 2, and where the court held that, while it’ is 
competent for the judge to suspend sentence for the purpose of. 
ascertaining, on inquiry or reflection, what sentence ought ta he 
imposed, yet it is not competent . for him to do this in the mere 
- exercise of the pardoning-power, which belongs to the executive, 
and not to the. judicial department of the government:—Amertcan 
Law Review. 

Negligence—Municipal corporation—Warning of defestive 
bridge—Inability to read Englishi—In Weirs v. Jones County, 3 
the Supreme Court of Iowa decided that where the supervisors 
of a county cause a warning, painted in large letters, “ Bridge 
Unsafe,” to be nailed in a conspicuous place at, the approach to 
a bridge and also cause an obstruction of wires to be drawn 
across such bridge, which obstruction is afterwards torn down, 
a foreigner, who drives on the bridge and receives an injury, has 
no action against the county. He cannot set up that the notice 
was not a notice to him, owing to his inability to read English.— 
American Law Review, 

1. 19 New York Sup. 508. 2 54 Mich. 16. 
3. 58 N. W. Rep. 321. 2 
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Negligence—Injury from fireworks:—In Sanlar v. Wedger 1, 
the “Supreme Judicial Court of Massachusetts held (Morton 
and Knowlton, J J, dissenting), that a spectator who goes out 
to look at a display of fireworks, and gets hurt by the accidental 
explosion of a bomb, not due to negligence, cannot recover dama- 
gés against the author of the display, although he may have’ 
‘been making the display under an insufficient municipal license. 
In the opinion of the majority of the court, the spectator in such 
a case takes the risk of accidents not the result of negligence. 
The minority think that, the license being void. the author of 
the display is making an unjustifiable use of the highway, and is 


2 


hence liable for an injury inflicted, through that unjustifiable use ` 


-of the highway upon any member of the public, lawfully upon 
the highway, unless the person injured participated in or aided 
the display, or contributed by his own conduct to the injury, or 
assumed the risk of injury.—American Law Review. 

Municipal corporations—Negligence—Death from wagon 
of fire department:—In Gillespie v, Lincoln 2, the Supreme Court 
of Nebraska holds that if a manis run over and killed by a 
wagon of [206] the fire department of a city through the 
negligence of the driver; the city is not liable to pay damages 
for his death. Several cases in other States seem to hold the 
same way. The court proceeds upon the ground thatin the 
mdintaining of a corps of men and engines for the extinguishment 
of fires, the corporation is engaged in the performance of a public 
or governmental duty, and is not acting merely as a corporation. 
—American Law Review, 

Mr.. Justice Brown on Bar Assosiations:—Mr. Justice 
Brown, of the Supreme Court of the United States, delivered 


an address before the Ohio Bar Association at its last annual 


meeting, in July, 1892, at Put-in-Bay. Speaking of the 
usefulness of bar associations, he said:—‘‘I, for one, share the 
general apathy with regard to them; and I am ashamed to say, 
while I have been in the habit of attending sessions of the 
American Bar Association, this is the first State bar association 
at which I have ever been ‘present. I think the public is 
beginning to-recognize in thema great factor, not only in the 
promotion of good fellowship among the members of the bar, 
“46 AN. J., 118; 8.0, 81 N. D. Rep. 642. 
Q. 46 All. L. J., 182. 
| 
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but in their possible influence upon legislation, and upon the 
selection of competent men for judicial offices. ‘Ican hardly 
imagine the legislature of Ohio refusing to act upon the 
unanimous recommendation of ‘this association, or passing a law 
which it shall adjudge to be ill-timed and unnecessary. The time 
has been, and I think still is, when the members of the bar are 
the leading members of the state legislatures, and I think that 
an official representation of the members of the bar such as this: 
association is, ought to have a very great influence upon 
legislation. In fact, I believe that the demand of this age is for 
manly and fearless men, who have the interest of the profession 
and of the public at heart; who have the moral courage to call 
a spade a spade, and who are not so tied up by political and 
religious affiliations that they are afraid to speak their own 
minds in any assembly, however unpopular their ideas may be. 
The bar association of the city of New York, or of the State of 
New York, if it had no other title to fame than the stand it has 
taken with regard to two or three questions of public interest, 
and with regard to the appointment of two or three men, at 
different timés, would have vindicated its right to existence, and 
established its claim to recognition and to the admiration of the 
community by these very acts.— American Law Review. 


Torts—N egligence—Proximate cause: —Through defendant’s 
negligence in permitting an opening in.a bridge to remian opet, 
a child fell into a canal, and the father in an effort to rescue. it 
was drowned, together with the child. Held, that the death of 
both must be attributed to the [207] negligence of defendants. 
Gibney v. State 1, The contention ‘here was that the causal 
connection between defendant’s negligence and the death of the 
father was broken by his own act. It seems perfectly clear, 
however, that such an act is as purely instinctive as one of self- 
preservation ; consequently, there is no conscious act interven- 
ing to break the chain of causes, The Balloon Case (Guille v. 
Swan) 2, and Thomas v. Winchester ® are cited as supporting the 
conclusion of the court; but in both ' of those cases the 
intervening agents were acting -consciously—Harvard Law 


Review. l 
ASIR a a a Poca at 
1. 38N. E. Rep. 142 (N.Y.) 2. 19 Johns., 381. 


8.. 6 N. Y., 897, 
7 
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Reading opinions from the Bench :—The practice of reading 
opinions from the Bench still obtains in New Jersey. So do 
some other foolish things, such as having an ultimate court of 
fourteen, and of having four of these persons who do not know any 
law. The “ New Jersey Law Journal” while regarding the practice 
as “somewhat of a bore,” seems to regard “reading day” as a con-* 
venient opportunity for the lawyers to assemble and have a good 
‘time. In commenting on this, the “New York Law Journal” 
asserts that the practice “still survives in the Supreme Court of 
the United States.” Unless we have been misinformed, it was 
discontinued there several -years ago, save in cases of -exceptional 
importance. The New Yorker however very aptly suggests :— 

If aregard for tradition and precedent must still be humoured, 
we would suggest that there be procured for every court where 
this usage still obtains a composition portrait of eminent mem- 
bers of the bar, which, after business hours or.on holidays, might 
be adjusted for panoramic view from the bench. Then, if the 
artist of the Eden Musee would prepare lifelike. images of 
the judges to sit in the accustomed seats of their originals, 

and a ventriloquist’ - were engaged to make each judge’s 
opinion seem to issue from his own mouth sentiment could be 
‘ conserved by machinery, and much valuable time saved. ‘Reading 
day’ is a lingering institution of a time when ceremony was made © 
much more of than at present, and when-the volume of legal 
business was comparatively small. The universal complaint from . 
all courts of importance to-day is that the calendar is over- 
crowded, and that the judges are pressed for time to dispose of 
their work. What a vicious squandering of the public time; it 
therefore seems to devote a substantial portion of a day each week 
to the oral delivery of opinions, which are immediately placed on 
. file and made accessible to the parties principally interested, 
as well as the bar in general! Chief Judge Sanford E. Church, 
whose sterling commonsense made him a valuable—almost a 
great—judicial officer, is said to have once [208] remarked to a 
lawyer, who was reading his printed points, in lieu of an oral argu- 
ment, to the Court of Appeal that all the members of the court 
could read, and that if the gentleman had nothing to say, outside 
of what he had already printed, he had better submit the contro- 
versy forthwith. A substantially similar remark might; with great 
point, be addressed from the bar to the bench of a court that 

: 0 
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persists in orally reading opinions, for no better reason than that 
such has always been the rule,” 

We fatter ourselves that for once we can improve on the 
New Yorker’s suggestion. Let each judge, instead of writing, 
spout his opinions into a phonograph, and let them be ground out 

*to those who desire to listen, thus saving the judges a day in which 
to do some sensible work.—Green Bag. 

Visible signs.—An interesting point of accident insurance 
was recently decided by the Supreme Court of New York, in Gale v. 
Mut. Aid and Accident Association, 1. By the terms of the policy 
the company was not to be liable for any disability caused by an 
injury of which there should be no “ external or visible signs.” 
The plaintiff stained his recti muscles in lifting. There was no 
injury apparent to or ascertainable by the eye ; but the injury was 
ascertainable by manipulation, showing rigidity and tenseness of 
a painful description. This was held to be a “ visible injury”. 

. The court said :— 

“The evidence of the injury must be external, objective, but 
it need not be visible to the -eye ...... Information derived 
through the sense of feeling may be quite as satisfactory and 
-convincing as that derived by sight. The word ‘ visible’ is defined 
by Webster to mean ‘ noticeable, apparent, open, conspicuous,’ 
In the Century Dictionary, ‘as apparent, open, conspicuous, as a 
man with no visible means of support, discernible, in sight, obvious, 
manifest, clear, distinct, plain, patent, unmistakable.’ An object 
that is noticeable, apparent to the touch, may be said to be 
visible. The surgeons testified that a fracture of a rib would not 
be visible to the eye, but could be easily ascertained by the use 
of the hand.” : . 

This reasoning is satisfactory as to “ visible;” but it seems to 
us that a plausible argument might be made upon “ external.” 
Was there any “external sign”? The sign, to be sure, was discov- 
ered externally, but was it not internal ? Suppose a'lawyer puts his 
shingle only upon the interior wall of his office, but so that it can 
be seen through the window. Is that an “external sign” ?— 
Green Bag.- i l 

[209] Law Reporting :—...:..... Diffuse detail detracts 
from the merit of a law report, it obscures the point of the decision, 
Who is to blame ? It may be said that to some extent the judges 

i 1. 47 Albany Law Journal. 
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are to blame. No doubt, the opinions delivered from the bench 
are often unnecessarily long; and several opinions are frequently 
delivered, where.one would be sufficient. Long and heated 
argumentative dissents, and small academical disquisitions on 
points not involved in the case, however gratifying to their 
authors, are both out of place in delivering judgment. But the* 
reporters have a responsibility in the matter. It is for them to 
distinguish between a real judgment and -the talk and friction 
that accompany it. It is also a question whether in the public 
interest, and also in the interests of the parties, judges should be 
permitted.to revise opinions which have once been delivered in 
open court ; verbum irrevocabile volat. Some judges would prefer 
not to be reported at all, rather than be reported verbatim. This 
in itself would be a gain, for it would compel.the court to deliver 
a greater number of considered judgments representing the 
unanimous opinion of the members of the court. The present 
system makes it possible to shake the authority of decisions by 
referring to the various reasons given by different judges for arriv- 
ing at the same result. When J. Cresswell's two brethren 
pronounced opposite opinions Cresswell said he agreed with his 
brother A for the reasons stated by his brother B. That was 
brilliant, but not satisfying to the. public who want to know the 
settled law. Judges can always talk during argument, and it is 
unnecessary that they should also talk at advisings. Lord Jeffrey 
suggested a form of interlocutor for the first Lord Moncreiff, “‘par- 
ties’ procurators having heard the Lord Ordinary;” and this seems 
the proper safety valve for judicial loquacity, which, if sufficiently 
brilliant, may often be reported in the daily papers. Besides, 
have not the litigants some vested right in the spoken word which 
was immediately followed by an enforceable decree? Is it per- 
missible that a judge, who has delivered in open court a week 
and. inconclusive speech, should. privately recall that speech 
when an appeal is entered to the House of Lords, and practically 
reconsider the reasons for his opinion? Lecturers and politicians 
are no doubt entitled to edit their compositions with a view to 
literary effect. It is otherwise with the acts.of a judge discharging 
a public duty. But are the reporters also not, to some extent, to 
blame? The form of the report, apart from the judgment,.is 
sometimes open to serious criticism. Formal] recitals from-con- 
tracts, leases, conveyances, and testaments, and quotations 
Q 


| 
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from oral testimony are often quite unnecessary; the intelligent 
responsibility of suppressing the immaterial must be accepted’ by 
some body. Surely, the manner in which these very Reports’are 
[210] cited in court is often in itself a condemnation of the'style 
in which they are prepared. You see counsel hunting about in 


despair for the critical facts. The adequate citation of a case ` 


should be the test of a good report. Again, while we do not dis- 
pute that many admirable reports occur in Rettie, does it not too 
often happen that cases are reported at considerable length, 
which turn solely on the construction of a particular clause 
in a particular docpment, which in all human probability 
can never occur again in this world. Another'defect is that the 
use made by counsel of: particular authorities in argument 
insufficiently appears. Ina case which contains several points, 
it is useless to give en bloc *‘ authorities cited by pursuer,” &c., 
especially if the authority cited itself contains as many points. 
Finally, what is a rubric ? Grammatically speaking, it is a direc- 
tion printed in red. It should direct us to the law of the “case. 
But we have seen the rubric contain a precis of the whole 
material facts of a case, these facts repeated at greater length in 
the narrative, and finally stated more than once in the Spinion of 
the court. To adapt the words of Milton in “ Paradise 
Regained, ”— E 

i . No law ee 

Directs me in the starry rabrick set.” 7 

Itis surely not presumptuous to suggest that rubrics are 
often two circumstantial, and might be written, so as more clearly 
to indicate the precise effect of the decision on the general 
principles of the law. Let us avoid, however, the example of 
the reporter with a fatal gift for italics, who wrote “ Facts and 
circumstances in which held that the eldest son was entitled to 
succeed to the heritable estate.” ..... Again, in -many 
American States the judge, whodelivers an opinion, is bound 
also to frame a syllabus or rubric of the effect of his judgment.— 
Juridical Review. a 

Quick v. Church, (Supreme Court of Ontario, Queen’s 
Bench Division) :—Husband and wife—Action by wife for alie- 
nation of husband's affections—Married Women’s Property 
Act:—In .an action by a_married woman for alienating the 
affections of the plaintiff's‘ husband and depriving her of her 

29 
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‘means of support, the -jury found in effect that the‘ plaintiffs 
husband left her and went to live with the defendant by’ her:pro-" 
‘curement,’ and lived and continued to live in adultery’ with. the 
defendant by her procurement and assessed damages ‘to’ the 
plaintiff therefor : : Held, that the finding of the jury constitited‘a 
good cause of action at the’common law; that the difficulty 
in enforcing it which formerly existed had been removed by the 
Married Woman’s Property Act, allowing a: wife to :sue without ` 
[211] joining her husband, and giving her the damages recovered 
as her separate property ; and that the action was therefore main- ° 


tainable— Canadian Law. Times. r , eoa 


Carroll’ v. Freeman, (Supreme Court of Ontario, Queen’ s 
Bench Division):—Negligence— Permitting child to drive mowing 
machine— Volunteer—J udge’s discharge :—The plaintiff, a boy of 
eight, came upon the defendant’s land where the latter was mow- 
ing hay. The defendant permitted the plaintiff to get upon’ the 
mower alone and to drive the horses. By reason of one of'the 
wheels striking into a furrow, the plaintiff was thrown out of the 
seat, and, falling upon the knives of the machine, was injured. 
The trial judge told the jury that: if the defendant was not using 
reasonable care in allowing the plaintiff to be upon the- machine, 
he. was guilty of negligence. Held, a proper direction: and 
verdict for the plaintiff allowed to stand. The question whether 
the plaintiff was a trespasser or volunteer or A was not 
material.—Canadian Law Times. 


Contracts— Public poli cy— Pr ou testimony:—A debtor 
sold.and his property, a ali left the country. Defendants, who were 
~ creditors, offered plaintiff one quarter of all they recovered, ‘if he 
would procure affidavits and testimony’from the debtor ‘and two 
other witnesses that no consideration was paid for the property, 
and that the purchaser knew of the debtor’s insolvency. Held, 

_ such an agreement is illegal, as it tends to subornation of perjury, 
and is against public policy, Goodrich v. ent) 1 „Harvard 
Law Review. : 

Criminal law—Conspiracy—Restraint of trade: Reti > 4 
dealers formed an association to fix prices of coal in Lockport, 
According to their by- laws, a vote of the members determined 

` prices, “Those actually adopted were reasonable. One dealer in 
oa . 1, 88N. B. Rep. 44 (IIT). . * wees 
i Q 


=. 
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Lock port would not join the association, whereupon the organiza- 
tion gave notice to the wholesale dealers, who then refused to 
sell him coal. Held, the members of the association were guilty 
of a conspiracy to do acts injurious to trade, People v. Sheldon 1, 
—Harvard Law Review . 
; Public officer—Payment of salary to de facto officer—Dis- 
charge of obligation to officer de jure:—A and B were opposing 
candidates for county treasurer. The return of the board of 
canvassers was in favor of A. B contested the election, and, the 
county court deciding in his favour, entered into and discharged 
the duties of the office. A appealed [242] to the district court ; 
and after nearly twenty-two months the decision of the county 
court was reversed, and A took possession of the office. -At the 
end of A’s term he refused to pay over to his successor a sum of 
money which he claimed was due to him as salary while the office 
was held by B, and which the county had patd to B while he was 
in possession of. the office. Upon an application for a writ of 
mandamus to compel A to pay over the money, held, that the 
county discharged its liability by paying the salary to B,the de 
facto officer, and A had no claim upon the county for the money. 
State ex rel Greenly County v. Milne 2. The case is in accord- 
ance with the weight of authority, although it may well be 
questioned if it is sight in principle. See, contra, Andrews v. 
Portland 3, where the cases are collected and discussed-in'a note. 
Cases are also collected in 19 Am. Eng. Ency. of Law, 532, 
Harvard Law Review. F 
Real PA E PEE TE :— Where a strip 
of latid had been plated and laid out as a highway, held, that four 
years’ use by the public was sufficient to constitute, an acceptance, 
and make the dedication complete, Los Angeles Cemetery Ass'n. 
» City: of Los Angeles 4. There is very little authority in this 
a as to whether use for á time’ less than the period of pres- 
cription, will constitute an acceptance. The weight of authority 
seems to be with this case. —Harvard Law Review, 
Registration of title to land :—The present system of trans- 
feiring title to land by a-deed between’ parttes and which may be 
termed! * The Record Systemi’ , being found to be defective 


4, 2LN. Y. Sup. 857. „2. “BEN. Wa Rep. 521,) 
$ a Fi Me, 184; s\'¢: 10 Am‘St- Rep, 280 ib a8. ee we he 
m4. (32 Pac. Rep. 240 0 (Cal). F 
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and insecure, another has been proposed in its place, which: is 
known as :the ‘ Torrens System’ by which ownership is transfer- 


red by a certificate of title issued by the official registrar of 
i ten Hee 7 
titles. ` ` The owner submits his certificate to be cancelled and 


aftèr the proper entry in the register a new certificate is issued to 
the transféree. Provisión is also made where there is transfer of 
part-only of the land, two certificates which together cover the 
whole parcel being exchanged for the old certificate. Creation 
of estates’ less than fee simple is effécted by the fact being 


entered in the official register and upon the certificate of the owner . 


in fee, and a certificate: is issued to the owner of the lesser es- 
tate. - Thé' devolving of property by death is much simplified, 
the certificate of title being always granted to the realty 
representative appointed by.the Probate Court. : 


The ‘advantages of the new system dre manifold ; in the first 
place tHe possibility of fraud and personation under the Record 
System ‘1s met [218] by adopting either of two courses 
in-cases where there is an innocent purchaser, because of 
a forged deed, either by -giving the land to the true 
owner, when an exception is created to the general rule, 
‘that land follows the certificate’; or to the holder of the 
new certificate by which an exception to the principle of 
the common law that no innocent'party shall lose aright because 
of a forgery is admitted. This however resultsin injustice being 
done to one party and the particular objection is not entirely over- 
come. But the requirement of the surrender of the cértificate 
and the:registered owner being allowed to sign his name in the 
register dfe two important safeguards, by which the possibility 
of frauds is rendered extremely difficult. 

The difficulties as to the true heir, or as to the validity o! of 
partition, or as to title arising under a will which usually arise 
upon the death of the owner of land are cured in the Torrens Sys- 
tem by the provision of a realty representative and final distribu- 
tion by order of court. . 

The most annoying source of defect viz., the aaien of 
title by prescription is altogether removed by the fact of title to 
land being always in a registered owner. 

The other class of defects due to informalities in the deed, 
to latent incapacity to convey, or to estoppel by deed disappears 

i 
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under the new system ; the conveyance being effected not by the 
deed or. by any act of the party, but by entry in the official 
register. 

Next as to the method of bringing about the change, two 
methods are suggested; one is known as the ‘Australian method’ 
‘being in vogue in the Australian colonies, ‘by which the owner of 
land applies to the registrar to have his land_ entered in the 
official register at the same time producing his title-deeds and 
other evidences of title. The title is then examined by an 
official examiner and if passed by him, the applicant is registered 
as the owner, if rejected he has then remedy by an appeal toa 
court of law, or if found to be subject to certain defects, what is 
called a qualified certificate is issued. The holder of the new 
certificate is henceforth the only legal owners i 

But the -objection to this method is, that in spite of the 
vigilance of, examiners and the barring of, courts, certificates 
may be issued to persons who are not real owners. But this 
difficulty is overcome by allowing a remedy against the state and 
in order to indemnify the state, every applicant [214] pays a 
certain percentage of the value of his land to an ‘assurance fund’ 
from which such claims for loss of lands are paid, 


The other method known as ‘Torry’s method is where the 
fact of applicant being seized of land alone is entered in the 
register and every subsequent transferee takes such title only as 

- the first owner had. This title is perfected by the Statute of 
Limitations by. which after the lapse of a- few years the title 
becomes absolute for all purposes. The advantages of this sys- 
tem are that there is no loss of title by mistake of the registrar , 
no action against the State, no need of an assurance fund and 
no exhaustive examination of title. 


[215] DELEGATION OF POWERS. 

In the course of the article on “the Madras Legislative 
Council regulations” in the May and June number of this year, 
was observed, ‘whether the delegation by the Government of India 
of any ofits powers under clause 4 of S, 1 of the Indian 
Councils’ Amendment Act is legal may be open to doubt.” An 
examination of the law upon the subject of the delegation of 

-authority conferred by a statute satisfies us that some of the 
8 
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regulations framed by the Government of India with the consent 
of the Secretary of State for India were ultra vires as effecting: 
a delegation of delegated authority. The statute empowered 
the Governor-General in Council with the approval of the 
Secretary of State in Council, “ to make regulations ^as to 
the conditions under» which such -nominations ,or any of’ 
them shall be made by the Governor-General, Governors, 
Lieutenant-Governors respectively, and prescribe the manner 
in which such regulations shall be carried -into effect.” But 
the regulations framed by the ,Government of India delegated 
to the local Governments the power of determining the municipal 
corporations (otber than the corporation of Madras) or group or 
groups of corporations and the District Boards or group or groups 
of District Boards, which are to recommend a member or members 
for nomination to the 1]: gislative councils, aud also the power of 
determining the scale according to which representatives of the 
Municipalities or the District Boards constituting a group are to 
be appointed to vote. Such a delegation would be clearly invalid 
unless the authority conferred by the statute upon, the Govern ment 
of India included a power of delegation either expressly or by 
necessary implication, for the maxim of the law, delegatus non 
potest delegare, applies to all cases of delegation of delegated 
authority. The law prohibits a delegation, whether it is of a trust, 

a power of [216] appointment, an agency, or an authority 
conferred upon a set of individuals by statute. Indeed it has" 
been held in America that the State Legislatures are incapable, 
of delegating their legislative, power to public officers or to. the, 
electors, see Payne on The law of Elections, Section 792. 


l 
A right to do an act can be delegated unless the act is ofa 
personal nature, where the right exists for one’s own benefit. 
But where the right is in the -nature of ‘a power exercised for , 
the benefit of others it ceases ta be capable of delegation. The 
reason of the rule in this latter case is either that the personal 
skill of the person clothed with the authority ts essential, or that> 
the authority is of a judicial nature or a discretionary power, or — 
that. there is a trust and confidence reposed in him, see Evans 
on Principal and Agent, p.47. But where a power is annexed 
to an interest in property in the donee, it will pass with it. 
W here the power is tantamount. tO an ownership and does not 


VOL. Ill. THE MADRAS LAW JOURNAL. 931 


_ Involve any confidence or personal judgment, and no act personal 
to the donee is required to be performed, it may be ‘executed 
by an attorney as a fee simple may be conveyed by attorney. ’ 
Even where there is a-trust or the, exercise. of personal skill 
‘or judgment involved, a delegation will be valid where iit 
is-allowed by a lawful custom or usage, or the object of 
the original authority cannot otherwise be attained, or the act 
delegated is of a ministerial character.. These principles are well 
illustrated in the Law of Trusts, of Powers and of Agency, 


The duties and powers of trustees cannot be delegated to 
others unless there is express authority for that purpose given in 
the instrument creating the trust, Adams v. Paynter -Perry 1 
'The office of trustee is one of personal confidence and cannot be 
delegated. In the 'langnage of Lord Langdale in Turner v, 
Corney 2. “Trustees who take on themselves: the management of 
property for the benefit of others have no right to shift their . 
‘duty on‘other persons, and, if they do so, thev remain subject to 
responsibility ‘towards their cestuis que trust for whom they 
have undertaken the duty,” Perry on Trusts S. 402; Lewin on 
Trusts, p:-267.-If a trustee confide the application of the trust fund 
to the care of another, whether a stranger, or his own attorney, or 
solicitor, or mere co-trustee or mere co-executor, he will be person- 
ally responsible for any loss that. may result. Buttheappointment of 
an attorney, proxy, or agent is not necessarily a delegation of the 
[247] trust. The trustee must act at times through attorneys and 
agents and if he determines in his own mind how to exercise the 
discretion and appoints agents to carry out his determination he 
cannot be said to delegate the trust, Lewin on Trusts, p. 273, 
and Re Speight, 22 Ch. D. 727. 


The cases establish that the donee of a power of appoint- 
ment cannot delegate the ` confidence and discretion reposed in 
him to another. To quote the language of Sugden (Sugden on 
Powers; 7th Ed. p. 214), “ If the power repose a personal trust 
and confidence in the donee of it to exercise his own judgment 
and discretion, he cannot refer the power to the execution of 
another for delegatus non potest ‘delegare.” So where personal 
estate was given to such charitable uses as A should appoint 
and he directed: the money to be applied as B should apport, 





1. &. Coll, 532 on Trusts, S. 287. e` - 9. 5 Beav, 517. 
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it was held that the delegation was void, Attorney-General v. 


t 


Berryman 1, 


It is likewise clear law that an agent cannot employ a sub- 
agent to do his business unless the principal sanctions such em- 
ployment expressly or by implication, or there is a ‘custom permit- 
ting it, or the act to be ‘done is purely ministerial or mechanical, 
or the authority requires for its execution the appointmeut of ‘a 
sub-agent. In The Quebec and Richmond Rail road Co, v. Quinn, 


the Privy Council said “when the power given by a person is . 


of such a nature as to require its execution by a deputy, the 
attorney may appoint such deputy.” In Howard’s case 8, where a 
power of allotting shares was vested in the directors of a company 
it was held that it could not be delegated. In Cartmell’s case, * 
where the directors of a company delegated to a-manager whom 
they had power to appoint, the power to buy shares, Mellish L.J. 


_ said, “It appears tome thata mere power to appoint a general 


manager would not authorize the directors to transfer to him 


the power to purchase shares because that power is expressly: 


given by the articles tothe directors themselves, whilst the only 
duties. they could delegate to the manager are those which 
belong to the general management of the ordinary business of 
such a company.” l 

The cases of authority conferred by statute upon public 
bodies or individuals are no exception to the rule prohibiting the 


= delegation of powers. -To use the words of Dillon in his work on 


Municipal [248] Corporations, S. 96, “The principle is a plain one 
that the public powers or trusts devolved by law or charter upon the 
council or governing body. to be exercised by it when and in such 
manner as it shall judge best, cannot be delegated to others,” In 
Richmond Waterworks Co. and the Southwark and Vauxhall 


Waterworks Co. v. Vestry of Richmond 5 where the plant and | 


shares’ of one company, that had the statutory power to supply 
water but not the supply of water necessary, were taken by some 
of the shareholders of another company that ‘commanded a 
sufficient supply but had not the requisite statutory power, it 
was held by Vice Chancellor Malins tli ıt the power, possessed 
by the first company could not be celegated, Speaking of a 
aves. 68, | a. 10 Toores P. O, ©. 268. 


3. L. R, 1 Ch. 561. 4, L. R. 9 Ch. 691, 
. § 3 Ch, D. 82, r vs 
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similar delegation in The Great Northern Railway Co. v. The 
Eastern Counties Railway Co., 1. Vice Chancellor Turner said 
that it was in his opinion an attempt to carry into effect, with- 
out the intervention of Parliament, what could not lawfully be, 
done except by Parliament in the exercise of its discretion with 
teference to the interests of the public. So in the case of a 
Municipal corporation whether the authority conferred upon it is 
to grant licenses for. trades, employments. amusements, 
or exhibitoas, or to levy and collect taxes, or to determine 
upon the necessity and character of local improvements, the 


authority cannot be delegated unless such delegation is permitted . 


by the law. “Where by statute local improvements to be assess- 
ed upon adjacent property owners are to be constructed in ‘such 
manner as the common council shall prescribe’ by ordinance, it is 
not competent for the council to pass an ordinance delegating to 
any officer or committee of the corporation the power to deter- 
mine the mode, manner or plan of the improvement.” “So where 
a power to issue licenses is granted by law to the mayor and al- 
dermen, they are constituted to act as one deliberative body to 
the end that they may assist each other by their united wisdom 
and experience and the result of their conference being the 
ground of their determination, the board of aldermen cannot even 
bya vote delegate the power to the mayor alone. But the 
principle that the exercise of municipal powers or discretion 
cannot be delegated does not prevent a corporation from appoint- 
ing agents and empowering them to make contracts, or from 
appointing committees and investing them with duties of a 
ministerial character. Dillon’s Municipal corporations, S. 96. 
[219] Can it be contended that the Governor of a Province 
who possesses under the Indian Councils’ Act the power of 
nominating members to the legislative council may delegate to 
the Board of Revenue or the Collectors of Districts the power to 
appoint ? The High Court is authorized to frame rules under the 
Code of Civil Procedure and various other enactments. Can it 
be pretended that if the High Court frames certain rtiles, and 
authorizes every District Judge to frame such supplementary 
rules, as he may think fit, they will have the force of law ? The 
only way in which the action of the Government of [India in 
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authorizing the Local Governments to` determine the group or 
groups of municipalities and District Boards to be invested with 
the privilege of recommending memberscan be attempted to be 
justified is either by treating the delegated authority as‘a minis- - 
terial act or considering the right of delegation as included within 
the powers conferred upon the Government of India: The choice ` 
of the electorate qualified to recommend cannot by any fiction of 
language be treated as a mechanical process requiring no exercise 
of judgment. Nor is theright to delegate conferred upon the 
Government of India \by the language of the statute. We cannot 
. infer such a power by implication for such a right of delegation is 
neither necessary nor a common incident of statutory powers. The 
Privy Council have no doubt held in the case of Empress v.Burah 1 
that, when a legislature is constituted with plenary powers of 
` legislation, a delegation of certain limited legislative authority falls 
within the scope of its legislative powers, But the parliamentary 
statute has in the present instance conferred a power upon | 
an executive body, the: Government of India, which has not a 
similar power of delegation. We have already pointed out in the 
case of the American state legislatures that they cannot delegate 
their legislative functions. The argument must necessarily be 
stronger against such a power in the case of an executive Govern- 


ment. 


It may however be arnad that there is no delegation in this 
case but only the provision of a condition within the power 
conferred by statute to frame regulations as to the conditions of 
nomination, andthat the Governor-in-Council selecting the manici- 
palities or District Boards is as much a condition as the munici- 
palities or District Boards, electing representatives who may 
nominate, is a condition of nomination. Would it not fall within 
the conditions of nomination [220] if one of the regulations of the 
Governor-General in Council provided thatthe persons recom- - 
mended by the representatives of municipalities may be nominated 
by the Governor, only ifapproved by the Board of Revenue, or by 
the collector presiding at the meeting of representatives. If sucha 
regulation requiring the approval of the person recommended by 
some independent authority as a condition of nomination, would 
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be valid, what difference could it make that such an authority, be 
it the Governor in Council, orthe Board of Revenue, or the 
collector of a District, is required to choase the municipalities 
that are to choose the representatives that are to recom- 
mend for nomination ? While there is force in this argument it 
is clear that it can be easily pushed too far. Suppose the 
Governor-General in Council framed a regulation that the persons 
nominated by the Governor shall be those that may be recom- 
mended by bodies or individuals selected according to rules framed 
by the Government of Madras. Or even suppose a regulation 
that persons shall be nominated according to regulations framed ` 
be the Government of Madras. It would be impossible to con- 
tend that in these latter cıses the regulations would be valid, It 
seems to us that the direction in the’ Government of India regula- 
tion that the Government of Madras shall make rules as to which 
municipalities or District Boards shall send representatives em- 
powered to elect must stan 1 on the same position. The conditions 
which the Government of India is authorized to determine 
should not be suchas to involve the determination of other condi- 
tions by other bodies. The conditions may involve approval of the 
nominee by another public body or the selection in each case of 
the body that isto nominate by such a public body. But they 


' should not involve‘the delegation of a power to make general 


rules determining the constituency that may nominate. And this 
view is strengthened by the consideration that the statute requires 
not merely that the Government of India should with -the 
approval of the Secretary of State in Council, frame regulations as 
to the conditions and limitations, of nomination, but it is also to 
prescribe the mode of carrying them out. 


There is however one more aspect of the question. The Govern- - 
ment of India regulation might have merely laid. down that the 
nomination to the Council should be of.persons recommended by 
Municipalities or District Boards and that the recommendations 
[221] should be made at a meeting duly convened, without 
fettering the discretion of the Governor under the Indian Councils’ 
Act any further as to the persons to be nominated, The Governor 
might then rule that he would accept the nominees of certain 
municipalitieg and not of others. He would then be acting not 
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under the power conferred upon him by the regulations of the 
Government of India but under the authority vested in him by 
the statute of 1861. But the regulations of the Government of 
India delegate to the Governor in Council, a body not empowered 
by the statute, the power to frame rules as to which municipalities 
or District Boards or groups of them shall form the constituencies: 
We have therefore to come to the conclusion that it was an 
unauthorized delegation on the part of the Government of India 
of powers which according to the letter and spirit of the parlia- 
mentary statute it was bound to exercise, when it left to the Local 
Governments the power to determine the municipalities and 
District Boards and groups thereof to be authorized to send 
representatives and the power to fix the scale of representation 
for them. 


COLLUSION AT AUCTIONS, 

Collusion at auction sales is usually directed to one of two 
objects, the enhancement of depression of the price of the property 
sold. We propose to consider in this article how far the validity 
of an auction sale is liable to be affected by the presence of collu- 
sions of certain descriptions for either’ of the two purposes named 
above. An artifice commonly adopted for the purpose of enhancing 
the price is the engagement of a puffer to make false bids for the 


property.: Where a sale is advertized as being without reserve,’ 


the employment of a puffer for the purpose of raising the price or 
protecting the property from sale at an undervalue has been held 
to vitiate the sale. In such cases the pretended biddings are 
calculated to deceive the real bidders and the latter have a right 
to avoid the sale on the ground of fraud. It is equally clear that 
if a sale is expressly stated to be subject to the right of the seller 
to bid, the sale cannot be avoided on the ground of biddings 
on behalf of the seller, Dimmock v. Hallett 1. Where there 
is no intimation of the vendor’s liberty to bid being reserved, 
or of the sale being without reserve, if itis stated in the particulars 


[222] of sale that the highest bidder shall be accepted as the- 


purchaser, the sale is considered to be one without reserve, Parfitt 
v. Japson 2, Under the sale of land by Auction Act of 1867, 30 & 
31 Vict. c. 48, the particulars of sale in the case of land must 
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state whether it is sold without reserve, or whether the right to 
bid is reserved. If however it is not stated in the particulars.of 
sale of land that the sale is without reserve or that the right to 
bid is reserved, pretended biddings on behalf of the seller would 
have the effect of rendering the sale voidable, Dart’s Vendors and 


' Purchasers, Vol. I, p. 126. The employment ofa puffer was al- 


ways held at law to invalidate a sale, Bewwell v. Christie 1, 
Howard v. Castle 2; Crowder v. Austin 3; Mortimer v. Bell 4, 
unless the right to bid was reserved, and the Ist section of the 
Act of 1867 provides that a sale of land by auction should be 
treated as invalid in equity also whenever it would be invalid 
at law by reason of the empleyment of a puffer, As regards 
movable property however, we conceive, the rule would he 
different, (Parsons on Contracts, Vol. I, 526.) For in equity the 
employment of a puffer for the purpose of preventing sale at an 
undervalue was not improper, unless the sale was expressly 
orimpliedly intimated. to be without reserve, Woodward v. 
Miller 5, Mason v. Armitage 6, Conolly v. Parsons 7, Smith v. 
Clarke 8, Steele v. Ellmaker 9, Bramwell v. Alt 10. The true prin- 
ciple which ought to be applied in the matter is laid down by 
Mr. Justice Story in his judgment in Veazie v. Williams 11, and 
in his work on Sales, S. 482. “In respect to puffers, by-bidders, 
white bonnets, or decoy.ducks as they are technically called, that 
is, persons who without having any intention to purchase are 


` employed by the vendor to raise the price by fictitious bids, 


thereby increasing competition among the - bidders, while they 
themselves are secured from risk by a secret understanding with 
the vendor that they shall not be bound by their bids, the rule of 
law is that if their bidding operate to mislead and deceive the 
buyer, it will vitiate the sale. If therefore, all of the bidders, except 
the buyer, be bidding for the vendor, or if the bid immediately 
preceding the last bid of the buyer be by a by-bidder or puffer, 
the sale is voidable by the buyer. But if a person or persons 
be employed to a bid up to a certain sum in order to prevent 
[223] a sacrifice of the property, and the price be afterwards raised 


1. Cowper, 896. 2. 6T. R. 642. 

2, 3 Bing, 868. — 4, L.R.1Ch, 10. 
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by real bidders, and the purchaser has not been misled or deceived, 
the sale will be valid.” And by S. 25, Cl. 11, of the Supreme 
Court of Judicature Act of 1873, where there is a difference between 
the rules of law and equity, the courts have to be guided by the 
rules of equity. In India the Legislature has adopted the Com- 


_ mon law view and S. 123 of the Indian Contract Act provides ` 


that if at a sale by auction the seller makes use of pretended 


biddings to raise the price, the sale is voidable at the option of 
the buyer. 


Collusion imone bidders for the purpose of depressing the 
price may be practised under various circumstances, One bidder 
may dissuade others from bidding in order that he may himself 
buy the property at a low price. Or, a number of bidders may 
enter into agreement with each other that one of them should 
bid for and buy the property and convey, portions of the same 
to others. Or, a bidder may dissuade others from bidding, or several 
bidders may agree not to bid without any intention of purchasing 
the property, but simply with the object of ` injuring the seller. 
Before. considering the effect of each of these different kinds of con- 
duct upon the validity of sales, a distinction may be pointed out 
between collusion of the kind last dealt with and collusion of the 
kind we are now noticing. In the case of a pretended bidding on 
behalf of a seller, there is a positive false statement addressed to 


the real bidders who are thereby induced to offer higher terms than: 
they would have otherwise offered. In the case of collusion among ` 


bidders for the purpose of depressing the price, there is no decep- 
tion practised against the vendor by the - bidders, for there is no 
representation made by them to the vendor, and, not being under 
any duty to speak, their silence cannot be considered fraudulent. 
If collusion such as we have described among the bidders is con- 
sidered to be fraudulent, it can only be on the ground of some 
injury to the legal rights of the vendor, and not on the ground of 
deception. Let us now take the various kinds of collusive conduct 
among bidders and examine them and see if the vendor has a 
legal right to be protected against such conduct. We shall first. 
of all deal with the case in which an intending purchaser dissuades 
other bidders from buying in order to secure the property to himself 
at a price below its value. If the intending. bidders are dissuaded 
by false representations as to the title of the vendor to the property 
sold, or as to the quality, [224] or condition, or valueof the thing 
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sold, such representations would constitute actionable wrongs and 
the sale might be set aside, Ruckhinee Bullubh v. Brojonath 
Sircar 1, Where the dissuasion is effected by a bidder by a false 
representation as to his own necessity or intentions, it is more 
than doubtful if the sale can be impeached on this ground. ` A 
‘person has a legal right that he shall not be damnified by any 
false representation made to him, or about him, or his property, 
or his business, Ratcliffe v. Evans 2, But has hea legal right 
to insist that no misrepresentations shall be made to others about 
other matters? We are inclined to think that such a 
right is unknown to the English law, though it seems to have 
obtained recognition in the American courts. “If a purchaser at 
execution sale falsely appeal to the benevolence of the bidder by 
giving out that he is buying for the benefit of the debtor or his 
family, this will be a circumstance which with other slight evi- 
dence, may be sufficient to justify a court in setting aside the sale 
as. fraudulent, And the same result will follow when the 
representations are made privately and persons are thereby kept 
away who otherwise would have attended the sale for the purpose- 
of bidding. ‘A scheme was entered into by the widow and the 
administrator of a decedent, to procure a foreclosure sale of ‘the 
intestate’s lands at which the administrator was to buy them in 
at an inadequate price by giving out at the sale that he was 
purchasing for the widow, thus dissuading others from. bidding. 

Under these circumstances the administrator purchased the. lands 
at sheriff’s sale, and agreed to convey them to the widow for the 
price at which they were struck off to him. On his refusal to do 
so the widow and the intestate’s only child filed a bill to redeem. 
It was held that the widow was barred by her participation in 
the fraud, but in regard to the child, the administrator was decreed 
a trustee for her,” Bigelow on The Law of Fraud, p. 583. 
Where appeal is made by an intending purchaser to the sympa- 
. thies of the other bidders by false charges of ill-treatment against 
the owner, it is possible that the sale may be set aside. Thus in 
Fuller v; Abrahams 8, it was held that a’ plaintiff could not insist 
ona sale when he had on the sale of a barge addressed the com- 
pany present, com plaining of ill-usage from the owner and asserted 
that the owner had a claim against him, by which the company 
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were [225] preyented from bidding andthe barge was knocked 
down to the plaintiff. - Where however, the benevolence of the other 
bidders is appealed to by representations which are true in fact 
and they desist from bidding, it is conceived that a purchase by 
him cannot be invalid, Where intending bidders are induced by 
another to refrain from bidding in consequence of some considera- 
tion offered by the latter, such as that he would not bid against 
' them for some other property, it has been held in England and 
in India that the agreement is legal and can be enforced, Galton 
v. Emuss1, Dart’s Vendor and Purchasers, Vol. I, p. 
121 ; Gobind Chunder Gangopadhya v. Sherajunnissa Bibi 2, 
Doorga Singh v. Sheo Pershad Singh 8. Again an agreement 
among ‘bidders that one of them should buy the property sold and 
convey portions of it to others and that the others should refrain 
from bidding has been considered to - be legal by the courts in 
England. In Im re ‘Carews Estate i , two persons agreed 
not to bid against each other but that one should bid up to 
_1500£ and divide the lot between them. ‘The reserved price of 
the lot had, unknown to them, been fixed at 600£. The lot 
was knocked down to one of them at 650£. An application 
was made to open the sale on the ground that the agréement 
between the two persons was, inequitable. It was said by Sir 
John Romilly, M. R., that he was not aware of any case, or of 


any principle which established that such an agreement -was 
inequitable, and that the amount which these gentlemen had 


agreed upon could not affect . the principle or validity of. the 
purchase. 


A different doctrine prevails in America and a distinction is 
there drawn between combinations: among biddets for the purpose 
of depressing the price of the property ` and combinations which 
are formed not for the purpose of securing the- ‘property at an 
undervalue, but with the object of jointly raising money on 


payment or ee the property tor the necommedation of 
purchasers. 


In the former case the sale is yalid, and in the Jatter it is 
. voidable and the onus of proving the fairness and honesty of the 
o is thrown upon the purchaser. 
` 1 Col. 248. 
: I. L. R, 16 O, 194, 200. 


The rule is rested on 
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the groundthat combinations for the purpose of preventing compe- 
tition and depressing the price of the property below the fair 
market value are a fraud upon the seller and opposed to public 
[226] policy and tend injuriously to affect the character and f 
value of sales by auction, Story on Sales, S. 484; Bigelow on 
the Law of Fraud, pp. 580 to.582. So long at any rate, as it is 
the object of the combination to secure the property sold for .one 
or all of its members, we venture to think it would not be open- 
to the charge of being fraudulent or opposed to public policy,. 
because it desired to attain its end on the cheapest possible 


. terms. In fact the question of fraud and the question of public 


policy are closely connected with each other. The combination 
can be a fraud upon the seller, only if he can be considered to 
have a legal right that there should be a free competition among 
bidders for the purchase of his property and that his property 
should be purchased at its fair market value. Can it be 
asserted that there is such a legal right ? However desirable it 
may be as an ideal economical relation that every man should 
always be able to sell his things at a fair price, it must be 
admitted that such an ideal is not always realized in our world 
of imperfect adjustments. It is one, of those matters in which the 
interference of positive law is ngt practicable. Whether a right of 
the kind we have described should be recognized by law depends 
entirely upon considerations of public policy. Can it be said that 
unrestrained competition is in the majority « of cases an unmixed 
advantage to society ? - Some such assumption would seem to be 
at the basis of the proposition laid down .by the American 
authorities. It would be an economical assumption of questionable: 
truth and the safest course for the lawyer would be not to 
commit himself to the theory that unrestrained ` competition is 
good, or that itis bad and not to build any legal: propositions | 


' upon either of these theories. In the Mogul Steamship case |, the 


complaint was that freights were run down bya ruinous 
competition and the plaintiffs prayed for relief against the evils of 
competition. It will be easy to point out cases in which 
unchecked competition even in regard to auction sales would be 
productive of hardship. Again ‘how are we to fix the fair market 
value with regard to which the lawfulness of a combination is to 
1. 28 Q. B. D. 598. 
31` o 
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be determined ? Many things have a scarcity value and i in regard. 


to them a combination to keep down prices would snot -be 
. harmful. With regard to others, is it the normal value 
determined over along period, or the temporary fluctuations 
caused by demand dnd. supply that should be regarded: 
as being the fair market value? We may here quote a passage 
[227] from the masterly judgment of Bowen L. J., in the 
Mogal Steamship case 1. “ What is the definition of a fair 
freight? It issaid that it ought to be a normal rate of freight, 
such as is reasonably remunerative to the ship-owner. But over 
what period of time is the average of this reasonable 
remunerativeness to be calculated? All commercial men with 
capital are acquainted with the ordinary expedient of sowing one 
year-a-crop of apparently unfruitful prices, in order by driving 
competition away to reap a fuller harvest-of profit in the futute; 
and until the present argument at the bar it may de doubted 
whether shipowners or merchants were ever deemed to be bound 
by law to conform to some imaginary normal standard of freights 
or prices or that law courts havea right to say to them in res- 
pect of competitive tariffs. “Thus far shalt thou go‘ and na 
further.” If the owner of a thing is supposed to have a right 
that bidders at an auction for the disposal of it should offer fair 
prices, there isno reason why it should not be equally applicable 
to the case of an ordinary private sale. Even in a large market 
in- which competition finds full scope, fluctuations from normal 
value are common and frequently very wide. They are much 
more so where the market is narrow. If an owner offers a-thing 
for sale and an intending purchaser is not willing to take it except 
at a price far below its cost price, can it be said that the owner 
has a right to proceed against the other for damages? If there is 
no reason for recognizing such a right as against an individual is 


there any reason for recognizing it as against a combination of l 


people ? Is it possible to strike at combinations to act on prices 
without striking at the principle of all trade combinations ? “The 
stream of modern legislation runs strongly in favour of allowing 
great combinations of persons interested in trade and intended 
to govern or regulate the proceedings of large bodies of men, and 
thus ‘necessarily, to interfere with what would have been’ the 
course of trade if unaffected by such combinations,” per Fry L. J. 
I. 28 Q.B. D. 616. 
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Lbid. The real test to be ' -applied in.  dišűnguishing combina- 
tions which are lawful fron those which are unlawful is- that 
supplied by the Court of ‘Appeal j in the rcase, already reférred ‘to, 
is the real object to enjoy. what was one’s: own or to acquire.to 


one’s self some advantage’ it ‘one’s property or trade, or merely 
to cause temporal harm. to. another without ee to one 'g 
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combinations to m interests okt those who combine and 
combinations of which the hurt of atiother is the immediate 


purpose. ‘So long, therefore, as one or. - all the members of ä 
ment among them not to- ‘bid must be oi to be legitimate 


notwithstanding any incidental or to the seller or 
owner. . 


that one of them should pigae bid and that the others. should 
not bid might be treated as’ an inducement of the latter not to 
enter into contracts with the sellor or owner and as being there- 
fore an actionable wrong according to. the view taken’ by -the 


` this decision has been’ doubted By Sic Frederick Pollock im the 


Law Quarterly Review for. July 1892 but even assuming it. be 
perfectly good law, malice, or want of just cause or excuse, isa 
necessary element in the wrong and the pursuit of: one’s own 
gain has been held to be a.just cause or excuse for conduct-of 


the kind in question ; per Biown L. Jui in the Moghul Steamship 
case. 
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NOTES OF. INDIAN CASES. È a 

Mayen v. Alston, I. L.. R, 16 M 238. In transactions bet- 
ween merchants a strict application of the rules of evidence 
sometimes leads to great hardship and injustice, but thisis’. no 
ground for disregarding such rules; the:courts therefore presume, 
and we think properly, a contract between the parties by which 
what might not otherwise bind them is made binding. Thus it 
has been held that where goods are consigned to be disposed of 
in a foreign market, it must be considered that the consignor 


i (1898 1Q.B. 718. 
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impliedly agrees that the account sales furnished ‘by the..co- 
respondents abroad shall be considered prima facie evidence of 
what the goods realised, Smith v. Blakey 1. There is of course a 
limit to the extent to which parties can agree to relax rules of 
evidence, but we think there is ndéthing to prevent a man from 
dispensing with proof that the account sales are correct. Both 
the Calcutta and Bombay High Courts have accepted this view, 
and we think the Madras Court was right in following them. 

Another point of some importance was decided in this case, 

There can be no doubt that the learned judges (Muthusami Aiyar 
and Wilkinson JJ.) are right in holding that an agent for sale 
who receives a commission from his principal for his services 
“cannot be permitted to retain an additional commission 
[229] paid to him by the vendee without the principal’s knowledge, 
. but it is somewhat curious that the learned judges declined to ap- 
. ply the same principle to profits made by the agent in cashing his 
principal’s cheques with the banks. The banks allowed the agent 
a favorable rate of exchange and the court was asked to hold that 
the agent was bound to give the principal the benefit of this 
favorable rate and that he was not at liberty to charge the principal 
the.ordinary market.rate which was higher. The learned judges 
declined to do so. The reason stated for this is that the advan- 

tage that the agent got was not the result of the particular agency 
in question, but wus due to his position as a general merchant. 
This we think is unsatisfactory. It cannot be denied that the 


agent cou'd not make the particular profit except for the agency © 


in question and the principle accepted by the learned judges is 
that the agent ought not to be permitted to make any profit except 
the remuneration agreed upon by his principal. There is good 


ground to fear that the rules of morality are evaded by merchants - 


by means of subtle distinctions, but the courts have always severely 
discountenanced all attempts to do. See the recent cases of 
Lister & Co. v. Stubbs 2, M ayor de of Salford v. Lever 8. 
We wish the Madras High Court had done the same. We 
- ought to state however that the learned judges appear to have been 
influenced to some extent by evidence tending to show’ that the 


principal acquiesced for some time in the claim of the agent at . 


the market rate of exchange. 


— 
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There is considerable wavering.òn the part of the courts as to the 
onus of proof when a tenant in an action in ejectment sets up'a 





} 


permanent occupancy. But we think that the distinction enun“ 
ciated by Muthusami Atyar and Wilkinson JJ. In this case is 
sound, viz., that though when the tenancy is admitted or proved 
to have commenced under the plaintiff or any of his predecessors 
in title, the burden of proving a perpetua! occupancy may be on 
the tenant ; where there is no proof of the origin of the tenancy, 
the plaintiff should be required to give prima facie evidence of 
his right to eject, The Zamindar in many cases was only a far- 
mer of the revenue and the rights of the -tenant-are as old as, 
and sometime older.than, his. There can therefore be no pre- 
sumption in such cases that the tenancy is not a permanent one. 
Even where the origin of the tenancy is proved, we think a great 
deal will depend on the history of the locality where the ques- 
tion arises. In the case of permanently settled estates in the 
south, we are not sure that the mere fact that the tenancy is 
proved to have commenced under the plaintiffs ancestors is 
sufficient evidence to show that the tenure is not permanent. 
[230] In the Northern Zamindaris on the other hand, where occu- 
pancy right is not the rule, such a presumption .may be proper. » 


Saminadha v. Samban, I, L. R. 16 M. 274, Where a plaintiff 
files his suit in the wrong court owing to a: bona fide mistake, 
and the plaint is consequently returned for . presentation to the 
proper court, he is allowed a deduction of the time occupied ‘in 
prosecuting the suit in the wrong court incomputing the period 
of limitation. Although this provision of law can be availed of 
only when the claim made in the subsequent suit is substantially 
the same as that in the previous infructuous litigation, mere 
formal or immaterial amendments of the plaint will not affect 
the substantial identity of the litigation. What S. 14 of the 
Limitation Act requires is that the cause of action should be 
the same. Where therefore a suit ‘for the balance due ona 
partnership account was dismissed on the ground that, the 
accounts between the parties having been stated according to the 
evidence in the case, the suit ought to have been instituted in the 
Small Cause Court Muthusami Aiyar and Best JJ, held that the 


} 


\ 
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mere addition in the plaint on its re-presentation. in the Small 
Cause Court of an allegation that the accounts bad been stated 
. will not deprive the plaintiff of the benefit of S. 14 of the Limi- 
tation Act. . 


In the matter of the petition of Ganeshi, I. L R. 15 A. 192, 
It is a primary rule of justicethat the person who decides a 
cause should not be himself interested in the result of that 
cause. The judge must not only be thoroughly disinterested 
in the result, but should be above all suspicion of being interest- 
ed, see In re Hurro Chunder Paul 1, but at the same time the 
rule by its vagueness is one that is likely to furnish occasion for 
needless and vexatious objections on the part of unsuccessful 
litigants. The interest must be direct and must have reference 
to the particular case. The Full Bench of the Allahabad High 
Court holds that a general responsibility to Government for 
detecting and punishing offences of a particular class will not 
disqualify a magistrate for trying an ‘offence falling within that 
class. Itis‘to be noted that under Cl. (e), S. 191, Criminal Proce- 
dure Code, the fact that the ` magistrate himself directed the 
prosecution upon knowledge acquired by himself is not -held to 
disqualify him. This is not consistent with the English cases 
on the question of personal interest and even under S. 555, (see 
Explanation), it would appear that if a municipal councillor 
who is also a magistrate takes a part in directing a prosecution 
for a municipal offence he cannot try the accused ;, perhaps, 
the distinction is that when a magistrate directs a prosecution on 
knowledge which comes to him purely in his judicial capacity, 
it is not likely to produce in him that bias against the 
[284] accused which it usually does in other cases. But Aikman J. 
goes too far in laying down that the interest which will dis- 
qualify a judge is one attaching to him as an individual and not 
as a public officer. The interest of a Municipal Commissioner, 
or of a Local Board of Health in getting offences under their laws 
punished certainly attaches to them as public officials only and 
not as individuals, and yet it is settled law that if either of these 
officers is a party to a resolution directing a particular prosecu- 
tion, he cannot try the accused. Cl. (e) of S. 191 does not support 
the learned judge’s view in its entirety. 


1. 20 W. R, 76, ; 
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In the matter of the petition of Murad-un-nissa, I, L. Ry 15. 
A. 196. We think Edge C. J. and Aikman, J. have construed 
the powers of an appellate court to stay execution pending the 
decision of an appeal too narrowly. The learned judges may be 
right in holding that the court, which is directed under Cl. (c), 
S. 546, Civil Procedure Code, to stay the sale of immovable 
property pending an appeal, is the court which passed the decree 
appealed against. But S. 545 gives full power to the appellate 
court to stay an execution in all cases. S. 546, Cl. (e), cannot 
be taken to do more than to compel the court which passed the 


decree to stay execution in a particular class of cases. We fail 
to see how the learned judges rely on Gossain Money Puree v. 


Gour Parshad Sing 1, as supporting their view, That case merely 
decides that the court which has passed a decree cannot, because 
an appeal is pending against the decree, stay the execution of 
another decree passed on a different case and the passage at 
p. 149, apparently referred to by the learned judges merely con- 
strues S. 546 Cl. (c). The case does not deal with the powers of 
the appellate court to stay a sale pending the appeal. 

Dagdu v. Panchamsing Gangaram, I. L. R. 18 B. 375. A 
sale to an execution purchaser is confirmed after the confirmation 
of a later sale to another execution purchaser of the same property 
and certificates of sale the issued to both. The Bombay judges 
hold that notwithstanding the express language of S. 316, Civil 
Procedure Code, that the title to the property vests in the purchas- 
er only on the date of confirmation, which is also the date of the 
certificate, the first purchaser has an equitable or inchoate title l 
to possession of the property against the subsequent ` purchaser 
whose purchase is first confirmed. Unless the first purchaser 
hasa legal interest in the property even before the date of con- 
firmation, it follows that the subsequent bona fide purchaser for 
value must take the property free of all claim on the part of the 
first purchaser. But if the second purchaser has notice of the first 
sale he cannot resist the first purchaser’s claim to possession of 
the property. : l 

'. [282] Anandrao Vithal Yaradi v. Budra Malla and others, I. 
L. R. 18 B. 384. Starling J. holds that a defendant may obtain 
discovery or inspection against a co-defendant if the latter can be 
regarded as an opposite party. Although there is nothing in the 

i J. I.L. R. 11 Cal. 146, 
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_ language of S. 131, (vide Order 31, Rule XII of the Rules under 
the Judicature Act) which suggests that discovery can be had only 
against an opposite party, the learned judge, following the English 
cases, holds that discovery can be had only against a party opposed 
in interest whether he is ranged on the same side or not. 

Yeshwant Bhagwant Phatarpakar v. Shankar Ramchandra 
Phatarpakar, I. L. R. 18 B. 388. In a* testamentary suit for 
probate of a will, a receiver may be appointed of the properties 
which are the subject of dispute. The terms of S. 503,. Civil 
Procedure Code, are wide and they confer a large discretion on 
the courts. The Madras High Court held in a suit for declaration 
of title to property that a receiver might be appointed. 

Manilal v. Bai Tara, I.L.R. 18 B, 398, Muthusami Atyar J. 
spoke of a widow’s right of residence in the family housé as å 
real right, (see Ramanadan v. Rangammal 1. But it cannot be 
asserted against the claims of creditors which are good against 
the family estate. It seems to'us that when the debt is one due 
by the deceased husband it is good against the widow’s claim to 
residence, whether incurred for family purposes or not. Jardine 
J. is however right in holding that where the debt was incurred 
witha view to defraud the widow of her claim to residence in 
the house, it cannot affect her right.. l 

Bai Ugri v. Patel Purshottam Bhudar, I, L. R. 18 B. 400. 
We have herea most amusing marriage custom brought to light. 
Although the religious ceremonies are gone through, the marriage 
_ relation is constituted only on the performance of a condition, 

namely, that the father of the bridegroom should procure a’ wife 
for the brother of the bride. The peculiarity of this conditional 
marriage in the Kudwa Kumbi caste is that when the bride has no 
brother or the brother has been already married, the ceremonies 
themselves will create the marriage relation. It seems therefore 
‘that the ceremonies andan intention on the part of the parties 
effecting the marriage that they should complete the marriage rela- 
tion are essential for a valid marriage to be constituted. Perhaps the 
absence of an intention to postpone the completion of.the marriage 
might alone be sufficient when the ceremonies are performed. 
Their Lordships however intimate a doubt that in the ‘case of 
Brahmins who are governed by the strict ceremonial law-such a 

condition may not be valid. 
p 1. IL L. R, 12 M. 260. 


— 
r 
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[233] Fatima Bibi v. Debnauth Shah, I. L. R. 20 C. 508. Iù 
this case a minor sued for -specific performance. of an agreement 
for a lease entered into by the defendant. It was held on the 
authority of Flight v. Boliand1, that the’ minor ` could 
not maintain the suit, as specific performance of the contract 
could not-be enforced against her and there was therefore-a want 
of mutuality. The jurisdiction to grant specific performance is 


- discretionary and-though want of mutuality has not been express- 


ly recognized in the Specific Relief Act as a ground for refusing 


‘specific performance, it is a- well-established ground for refusal 


in the English Law. But it may be doubted whether the rule 
does not stand in need of qualification, where, ‘as in the principal 
case, the contract-is entered into by the guardian on behalf of a 
minor. A minor is bound by the contracts of his guardian 
where they are beneficial to the minor and prudent. Why 


‘should he not be liable to render -specific performance of a con- 


tract which is entered-into by his guardian and is a prudent one 
under the circumstances of the case? Perhaps it may be sug- 
gested that the jurisdiction of courts of equity to grant specific 
performance is a personal one which may be enforced by attach- 
ment or imprisoninent and that a liability: to specific perform- 


‘ance is under all circumstances to be presumed to be disad- 


vantageous toan infant. This ‘is an aspect of the question 
which deserved to be, but has not been considered by the 
learned judge. Upon the question whether a contract enter- 
ed into by a minor is void or voidable, Mr. Justice Norris 
is inclined to ‘dissent from Mahamed Arif v. Saraswati Debya ? 
‘and Hanmant Lakshman v. Jayurao Narasinha,’ and to hold 
that a minor cannot contract ‘at all. For our views’on the ' 
subject, refer to 1 M. L. J. 262. 


Hem Chunder Ghose v. Thako Moni Debi, I. L. R. 20 C. 533. 


-This case follows the Privy Council decision in Byjnath Lall v. 
Ramoodeen Chowdhryt and holds that where, a member of a 


joint Hindu family mortgages his undivided share in certain lands 
forming: part of the joint property and on a subsequent partition 
between the two tenants-the lands mortgaged fall to the share 


.of the other tenant, the mortgagee’s charge will be transferred to 





1. 4 Russ. 298.. -- . 2. I, D., R. 18 O. 259; 
3. LL.R.18B.6.... . . & LRI A. 106. 
32 
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the lands substituted. for those. originally mortgaged to him.: We 
believe.it will not be possible to apply this rule without. holding 
that. the: mortgage is transferred to, and -enforceable as against 
the. whole.property obtained by the mortgagor. in partition, except 
where it:appears that any, particular property was intended to be 
in substitution of the property mortgaged but allotted to another ` 
member of the family, and the rule would probably not affect, the 
-mortgagee’s right where the property allotted to his mortgagor is 
Jess than his full legal- share. ` 
. [234] Mohesh Narain Munshi V. Taruck Nath Moitra, L L. R. 
“20. c. 487.. Whether a suit by. a Hindu for possession of pro- 
perty which involves, a question as to the factum or validity of an — 
adoption would be barred under the Indian Limitation Act XV 
of 1877, if not. brought within six years from knowledge of the 
f adoption. or interference with -the rights, of the adopted son as 
such, as prescribed by Articles 118 and 119, was left in doubt by 
-the decision of the Privy Council in Jagadamba Chaodhrani v. 
‘Dakhina Mohun 1, That case went upon the wording of Article 
129 of Act IX of 187 1 and it. was considered that the expression 
‘suit to set aside an adoption’ had acquired a special meaning in 
India and included suits for possession in which an adoption 
might be called into quéstion. The,judgment of their Lordships 
pointed out the fact ‘that there was a difference between the 
language. of Article 129 of the old Act and Articles 118 and 119 
of the new, Act, but expressed no opinion as to the construction 
of the later | enactment. The construction placed u upon. the Act 
of 1871 by the. Privy Council was “opposed ‘to. the’ current of 
authorities here, but the Indian Courts had to submit to it. 
With regard to the provisions of the later Act the courts in 
India felt themselves at liberty to “hold that Articles: 118 
‘and 119 applied only to suits for a‘declaration only and did 
not’ apply to suits for possession ‘involving-a question--as-to an 
adoption, moré especially as the- Privy Council had - itself point- 
èd- out -the ‘difference of language.-between the two enact- 
‘ments. -A -very -strong - opinion has now been intimated..in 
the principle case that the difference. of - language would not 
affect the rule laid down in: the earlier case. With the greatest 
‘deference to their Lordships,- it seems to us~ that the- sound- 
ness of , their view is very much open to question.: - The object 
1 IL. R, 180. 808.. 
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ofa declaratory suit is mainly to afford facilities to., parties, for 


the preservation .of their rights by establishing it before evidence: 
of it is lost by lapse of time. It is in the nature.of a quia. timet 
action and the granting of the relief is purely-a-matter of ‘discre- 
tion with the courts. The view of the’ Privy Council involves . 
the position that the barring ofan auxiliary remedy extinguishes ` 
the right for the protection of which it is.granted. The language 
of S. 29 of the Limitation Act which deals with extinctive pres- 


` cription implies. that a right to property cannot-be extinguished. . 


by the fact. that a,suit for a mere declaration is barred., We. 
shall recur to this subject again at greater length. 





- 
«* A + cf . P rv? 
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ge _ NOTES OF ENGLISH CASES.. ` m 
; | The Queen v. Thompson, 1893, II Q. B. 12. To render 
ence of the confession of a prisoner admissible, the prosecu- 
must prove that. [285] such confession was free and - 
| santary i.e., that it was not preceded-by an inducement held: 
out bya person in authority, to the prisonerto make a statement’ 
or that it was not made until after such inducement had been 


~ 


Eo removed, | i ` Ta 
On a charge of embezzling the money of a company, 
evidence was given of a “confession by the ` prisoner. It appeared © 
that the chairman of the company had before- the’ confession . 
stated to the prisoner’s brother, “It will be the. right thing for- 
your brother to make a statement.” - The court which: tried the: 
prisoner drew the inference that the prisoner when he made the 
confession knew that the chairman had spoken those words to: 
his brother. Held by the Court for Crown cases- reserved that 
the confession of the prisoner. had not been proved to have “been 
free.and voluntary, and that theretore evidence a the confession . 
ought not to have been received. ' GE ETTE. 
-Haigh v. West, 1893, II-Q. B. 19 Inan action for damages: by . 
the-lord of the manor against the tenant to the vestry for trespass 
iri pasturing his sheep on the road, it appéared that frorh a short, 
time after the passing of the Inclosure Act of 1774. the -pasturage: 
of the road was enjoyed by the inhabitants of the parish. There; 
~.was no-evidence in whom thesoil of the road _was'vested: before: 
the Act, no grant of the road was produced and there was no evi-; 
dence of the enrolment:of such grant. Held, that a lawful origin 
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must be presumed from the long usage and that the presumption 
was that the road was vested i in some person or persons as trús- 
- tees for the parishoners. 

- Held further, that a presumption might ‘be made either 
that the grant of the road had been enrolled or that the grant had ` 
been made for some purpose which had since been lost sight of, 
but which did not require that the deed should be enrolled. 

-Held also, that the churchwardens and overseers as trustees 
-under 59 Geo. jIII, Ch. 12, S. 17, of lands belonging to the 
parish had gained a title to the road under the statute of limita- 
tions subject to the public right of way. l 


London and Westminster Loan and Discount Co. v. London 
and North Western Railway. Co., 1893, II Ọ. B. 49. Where 
premises were let on a yearly ae under an agreement that 
rent was payable quarterly and always if required in advance 
and the landlord under threat of immediate distress demanded 
the rent for the current quarter in advance, held that the landlord 
was entitled to demand the quarters rent in advance at. 
any time during the currency of the quarter, that in the event 
of non-payment upon such demand he was entitled to distrain. 
[236] immediately and that consequently the money paid by the . 
tenant under protest could not be recovered back. 


Smith v. Robinson, 1893, II Q. B. 53. Where under a 
lease the lessee covenanted to repair and to bear all charges- 
imposed upon the lessor in respect of the premises the lessor is 
entitled to recover the expenses of repairing a drain (which the 
lessee had failed to repair) incurred under an order of the: 
sanitary authority. 


Taylor v. Smith, 1893, II Q. B. 65. The defendant orally. 
agreed to purchase spruce deals from the plaintiff to be forwarded 
by the plaintiff from Liverpool to Manchester by a carrier named 
by the defendant. . Upon notice of the arrival of the goods at 
Manchester the defendant immediately inspected them and wrote: 
on.the advice note “‘ rejected ; not according to representation. ” 
He also wrote to the plaintiff of the rejection. Held, first, that. 
there was not a sufficient note of the bargain within the 17th 
section of the Statute of Frauds, secondly that there had been no. ~ 
such dealing. with the goods by the defendant as to constitute an 
acceptance of them by him within the same section. 


b ae 
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‘St. Gobain“ Chauny & Cirey Co. v..Hoyermann’s Agency,” 
1893, II Q. B. 96. Held that a foreign subject resident out of. 
the jurisdiction who carried -on business -within` the jurisdiction 
in a'name or style other than hisown cannot be sued in such 
name or style as if it were a firm name under rule II of order 
XVIII. 

In re Daintrey. Er parte Holt, 1893, II Q. B. 116. A 
written notice sent by a debtor to one of-his creditors that he is | 
about to suspend payment of his debts though expressed to be 
written “without prejudice ” is admissible in evidence to prove 
an act of bankruptcy upon the hearing of a bankruptcy action, 
Per curiam: the rule which excludes documents marked “with- 
out prejudice” has no application unless some person is in dispute 
or negotiation with another and terms are offered for settlement of 
the dispute or negotiation and the judge is entitled to look at the 
document in order to determine whether the conditions under 
which the rule applies exist. 7 

' In the goods of Gilbert, 1893, P. 183. A'testatrix left a 
will and two codicils duly executed. She had written some 
words at the back of the first codicil and subsequently pasted a 
piece of blank paper over them. The court made an order that ` 
the paper should be removed in order to ascertain what the 
words were, . 


The Walter D. Wallet, 1893, P. ` 202. Proof d actual 
damage is not necessary to sustain an action in a court of Admi- 
ralty for wrongful arrest if the seizure of the vessel was the resalt 
of mala fides, or crassa negligentia implying malice. 


[237] In re J. Brown’s Estate. Brown v. Brown, 1893, II Ch. 300. 
Where there is a present debt and a promise to pay on demand, 
the demand is not a condition precedent to the bringing of the 
action, but in the case of a promise to` pay a collateral sum on 
request a demand is necessary to give a cause of action ; the 
latter rule replies to the case of an action for a debt against a 
surety, and no claim can be maintained against the estate of the 
surety for the debt in administration without a previous demand. 

Pepi v. City and Suburban. Permanent Building Society 
1893, II Ch. 311. Although a member of a Building Society 
may under the rules have given notice of withdrawal his rights 
and liabilities are liable to be affected by resolutions -passed 
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according to the rules of the ee hefore he’ AGITA ceases to 
be.a member. ug 

;. m re ‘Tucker: Tucker ‘v, Tucker, 1893; II Ch. - . 323. 
Where an annuity charged upon: the corpus: of the estate is in’ 
arrear, a salé of the estate may be ordered for the realisation of 
the arrears though this is a matter of discretion ane the covet: 
will not make the order as of course. 

. In re Bedingfield'and Herrings Contract, 1893; II Ch 33% 
lf an owner of. a limited interest in real estate with power of 
consenting to a-sale ‘disposes of his: interest, the -power is not 
extinguished -but-is‘still capable’ of being exercised, so far as its 
exercise doesnot derogate from, or interfere with; his previous” 
disposition. Where a tenant for life with such a power-encum- 
bered his life estate and was adjudicated a bankrupt, ‘held that 
his consent was still: necessary’.to a sale, but that a good: title 
could not.be. made without the concurrence also of the incum- 
brancers and of the trustee in bankruptcy. 

.. Hollinrake v, Truswell, 1893, II Ch. 377. A card board 
pattern sleeve containing a scale for adapting it to sleeves. of any 
dimensions i is capable of copyright as a enact or plan. 





voy tt 


peru * “MISCELLANEOUS, 

[238] The Indian Penal Code, with Notes and “Analysis and 
Commentaries thereon by R. A. Nelson, B. A., L. L. B :—This 
neat. volume of about 450 ` pages will be found useful especially 
by the practitioner. The text embodies all amendments of the’ 
Act up to date’ and the notes’ are short and concenitrate the 
latest decisions of the courts both in England ‘and ` in’ ‘India. 

The comnientaries-are in some cases too: brief to bring home and 
unfdvel-to the student the difficulties of the sections, but this 
defect is to some extent counter-balanced by the author’s analysis: 
offthe more complicated’ sectioris of the Code. The’ Index is 
pdor,:no attempt being made to state under important headings, 
such as, negligence, nuisance &c., the part of the book where 
information relating to difficult or disputed points in connexion 
with them is to bé found ; and we have been somewhat surprised 
to find that no such heading as ‘intention’ or ‘mens rea” is to be 
found‘at all. We hope this defect will be remedied in’ the next 
addition: On the whole we think the author has made a good 
addition to-the lawyer’s library. = M p 
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- The University Law Examinerships, TI ic appointinent’s ‘to 
the law -examinerships of the university are- becoming a publié 
scandal.. For.some years past the legal -public has been startled 
by some of the names announced. And thingsare fast becoining 
worse every year. Among the.examiners we have-men, who have 
absolutely no acquaintance with some of the subjects in which they 
are to.examine, No one ever heard of Mr. Kuppuswami Aiyar the 
presidency magistrate as a man of high legal attainments, And 
this year we are told, that Mr. Cowie,. of whose acquaintance 
with law, the public has absolutely no knowledge, has been added 
to the list of law examiners. We do not. know who; is.im- 
mediately responsible for such selections. but, the syndicate must 
be unworthy. of the trust if it cannot check the vagaries of 
_ individual members of the. body. If there be any difficulty in 
finding a sufficient number. of capable examiners, the oþvious 
solution, is the separation of the B. L. from the M. L., examiner: 
ships. The continuance of the state of things to “which we have 
‘drawn attention ‘is sure to bring the university into- “public 
‘discredit, ig . ee : = 


Duration of Punishment :—*. Bh The theory of: Italian 
criminology, that sentences should be ‘ indefinite in. duration,’ 
has not yet penetrated the mental fibre. of English.. lawyers; 
nothwithstanding the fact that, it has been not only. preached 
by jurists in Italy, but reduced- partially at. least, into successful 
practice in America since-1876, * æ æ; In our patent legislation, 
and in the “changes which are about to be ‘introduced in 
the statute law affecting habitual drunkards we have. drawn 
largely on continental and Aimerican experiencé. Let us see’ jf 
[239] we can obtain no instruction from the writings of: the 
school of Lombroso, and the example of Elmira, where. the 
Italian theory. that the duration of punishment -should’ depend on 
the reform of thé criminal has poen carried Da effect. — Law 
‘Journal, —_ . l A 


“The Chi ntse Exclusion Act:—The United States Supreme 
Court having - declared the Chinese Exclusion Act to beiin 


‘accordance with the Constitution, its execution has become only A 


a matter of tinie, The measure provides for the registration and 
-pliotographing’ ‘of the 110,000 Chinese in the United ‘States and 
the payment of an-annual tax. It is said that in ‘obedience to 
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an order from the Emperor the Chinese. refuse, with” thé excep- 
tion of some 7,000, to obey the law of the. land, and that. the 
Chinese Government threatens the expulsion of American. citizens: 
from China. 


The Salley of the Act seems amply justified by the seen 
which: the presence of this alien element, obeying orders from a 
barbarian ruler beyond-the Pacific, threatens. with increasing 
menace the development of the European in America. The 
details of the measure are necessitated by the urgent necessity 
discovered. in the ordinary administration of the law of identi- 
fying the Chinese—the appearance of one being indistinguish- 
able from the other to the European eye. It is said 
_ that a license of any kind gra ited to one has become in practice 
` a grant toa corporation sale, the ingenious Mongolian disappearing 
to his native land at intervals and being replaced by another .to 
all outward appearance the same. 


~ 


The international validity of the Act is , beyond dispute, 
Were it a question of registering the subjects of one State of the 
Commonwealth governed by international law, it cannot be 
disputed that the measure, although not. “usual, is still strictly 
within the competence of individual States, as may be seen¢®™ the 
present practice. in France and Germany. But its validity“rests ` 
on deeper grounds than these. China is not and never can be a 
member of the European family of nations or a participator in 
the international law evolved from European civilisation. The 
fact that the interusion of a non-European element is destructive 
of social life in America is only a practical illustration of the 
dangers of disregarding the true basis which supports‘our common 
society. 


It should not be forgotten that the Australian Acts excluding 
Chinese -have received the highest judicial- sanction in England. 
The [240] Judicial Committee of the Privy Council have de- 
clared their validity, coristitutional and international.— Law- 
Journal, l < 

The New Judicature Bill :—Lord Herschell’s Bill to amend 
_ the Supreme Court of Judicature Acts —opportunely published 
on the eve of. Trinity Sittings—consists of only six :clauses, . but 
is nevertheless a measure of considerable professional and general 


| 


| 


F 
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importance. It formally abolishes the office of Queen’s Remem- 
brancer, enables the Lord Chancellor, with.the consent, so far as 
expenditure is concerned, of the treasury, to regulate the offices 
of the Supreme Court by orders, assimilates the powers of the 
High Court in hearing cases stated by Courts of Quarter Session _ 
to. those which it enjoys in regard to County Court appeals, and 
provides for diminution by Rules of Court of the elaboration. of 
evidence in certain proceedings where economy and despatch are 
of the essence of justice—viz., applications in any matter or 
proceedings relating to the distribution of any fund or property, 
whether in court or not. These provisions, however, are. of 
comparatively minor importance.” The office of Queen’s 
Remembrancer has already been virtually abolished by con- 
solidation with that of senior Master of the Supreme Court, and 
the clause relating to it is introduced into the present 
` Bill, as the breviate points out, only in pursuance .of under- 
takings frequently given in the House of Commons when the 
estimates have been under discussion; the clause providing for 
the regulation of the office of the Supreme Court has been 
rendered necessary by the doubts that have recently been raised 
whether orders in Council in regard to the Civil Service apply. to 
the legal departments, and the suggested improvements in the 
proceduré relating to quarter session appeals and the distribution 
of funds or properties affect a limited area of administration. 
But the first clause of the Bill is of the utmost significance, The 
Council of Judges, i in their belated report to the Home Secretary, 
obs¢.ved that, although the number of cases in which appeals in 
yuatters of practice have been carried to several successive courts 


iy ‘does not appear large, the opportunity of using so rdany stages of 


* appeal should be taken away. Lord Herschell now endeavours 
to give effect to this recommendation in the first clause of the 
new Judicature Bill. No appeal is to lie from an ‘order 
of a judge giving unconditional leave to defend, from an 
order allowing an extension of time for appealing, not (unless 


=a. bi 


| with the leave of a judge or of a judge of the Court “of 


Appeal) from any interlocutory order or judgment. except _whege 
the liberty of the subject or the custody of infants i is. ‘concerned, 


| and except in cases of granting or refusing an injunction or 


appointing a receiver. Moreover, in points of practice every. appeal 
[241] i is to be from a judge to the Court of Appeal, Whose ' decision 
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‘will be final; and in all cases where there is a right of appeal'to 
“thé High Court from any court or person,’ the appeal is to be 
heard and determined by a Divisional Court, whose judgment will 
be final, without leave, and if leave is given, the Court of Appeal 
will be the ne plus ultra of the litigation. That the threat of 
carrying a case from court to court can be and is used as an 
iristrument of oppression there is no doubt, and‘even where the 
active existence of this species of undue influence cannot be 
detected, the frequency and the ‘persistency which the right of 
appeal given to suitors by the Jaw is exercised in interlocutory 
and other cases are among the worst abuses. of English legal 
administration, We wish Lord Herschell’s Bill- the : success which 
it deserves—Law Journal. l 


Judge Eddis— He was not of the oldest County Court 


judges i in the country, He was courtesy personified on the Bench. 

Not once during the ten years he presided at the Clerkenwell Coun- 
ty Court was he known to wound a single practitioner with a sneer, 
He was courteous and chatty; but these qualities never descended 
into what Tennyson has called ‘ oily courtesy and garrulous ease.’ 

There was something almost fatherly in his treatment of forensic 
beginners, so attentively did he listen to their speeches and so 
tenderly did he treat their arguments, His patience appeared to 
be inexhaustible. Even the most loquacious suitor in person found 
it yery hard to find its limits. He would listen to his long-drawn 
story with a judicial calm worthy of higher things. He was called 
© to the Bar at Lincoln’s Inn in 1845—Law Journal.. oes 


o Mr. Justice Jackson :—As a judge Justice Jackson 1 is equally. 
skilled to grasp and unravel the most tangled skein of legal l 


principles and conflicting decisions, and the most complicated web 
of human events, facts and, relations, or the most involved and 
complex combinations of mechanics and machinery, He is 
equally facile i in his grasp of abstract principles of law,—if it is 
ever the part of a judge to deal ia the abstract, or to deal with 
principles apart from their application,—and in the close-fit 
application of principles to facts and relations ; he moves with 
equal facility throtigh a tangled line of conflicting decisions anda 
complex arithmetical web, frequently shocking an expectant clerk 
with an account briefly and clearly stated. It israre that one 
with an easy grasp of facts is also equally gifted in the law, . or 
that one with clear glance at factsand a marvellous memory and 
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knowledge of details has also the highest reasoning powers and a 
logical bent equal to his grasp of details. ` Add’ to this an. even 
balance, a perfect self-containment,—[242] an easy bùt a firm 
rein upon intellectual and emotional faculties,—ability to resist 
any temptation to swerve by a hair’s-breadth from the business. 
matter in hand, capacity to avoid being turned aside by- 
sympathy, by temptation to rhetorical display, or a show of mere: 
learning for its own sake,—and there is the ideal judge. Not that 
he lacks sympathies. His eye has been seen to moisten apon the 
bench, where women and children were involved, and: yet his 
decision to come coldly forth,—the law and justice of the matter. 


In his opinions he seeks to be clear, concise, and direct, 
without ornament, embellishment, or rhetoric, although he posses- 
ses a lively fancy and a capacity for sentiment and rhetoric, if he- 
chose to use it. His style is pure, logical, and strong, his diction 
chaste and elegant, —style well suited to judicial decision. As-a 
style it has a fault or two, chiefly due to the- -peculiarities of judicial 
writing, and these, in‘ a style so nearly faultless, scarcely. worth 
criticism. Ina very busy life he has not neglected literature, 
especially study of the Shakspearian drama ; but he rarely uses 
illustrations drawn from literature, in hissopinions. Indeed, he 
is so sparing of figure of speech and ildStfition that these -are 
scarcely to be found, and when found, are ‘generally some plain, 
practical, homely illustration-such as clarifies without ornamenting. 
A man of unfailing courage, he looks only to the law and not to the- 
consequences.in deciding causes, regarding consequences as belong- 
ing to the legislative power and not to the judicial.—Green Bag. 


English and American Bar:—No one who is familiar with 
the appearance, carriage, demeanour, and address of lawyers ‘in 
the United States, and who-has also been an attendant: upon. 
‘English courts, can fail to admit and recognize the superiority in- 
these respects of the.American advocate. The latter possesses an 
elasticity and general grace of movement, facial gesture, natural 
and earnest delivery, readiness and aptitude in’ questioning; 
cleverness in repartee, and unction of diction that are seldom met 
with at the English bar. The average American lawyer attains 
eloquence which is seldom reached by the English barrister, 
The latter is a martyr to decorum. He seems oppressed witha 
ceremonial sense, He cannot run his fingers caressingly through 
his hair, and at times he talks as if feeling the weight of his wig 


- 


260 THE MADRAS LAW JOURNAL. VOL. III. 


upon his brain. Occasionally his gown seems to have the effect 
of a strait jacket. A sense of etiquette appears often to act as a 
species of bearing or curb rein to his movements. He is apt to 
show a realization that he is an actor, “made up,” and that the 
judge is like the prompter or [243] stage-manager at the wing, 
and that the “twelve” form an audience to be pleased’ rather than 
to be convinced. He wrestles with his rhetoric, as if weighed 
down and fettered with his instructions, and to feel that he is a 
mere conduct or fountain rather than a source of a stream, All 
noted barristers and Q. C.s seem in some particular to be sensi- 
ble that they. are actors bred in the same school; while in the 
_ United States scarcely two lawyers exhibit similar peculiarities. 
In fine, the schooling of the American bar tends toward freedom 
and naturalness in thought and speech, and toa general behaviour, 
that is fettered only by the innate dignity of a gentleman, and 
plainly impressed by a high sense of duty.—Green Bag. 
Lawyers and :marriage.—Marriage tends to get later. and 
“later,.as the Registrar-General tells us. People, who 20 years 
ago married at 25, now put it off till 35, and of all classes the 
latest to marry are lawyers, A doctor is bound to marry. Lady 
patients do not like an unmarried doctor. Clergymen, too, must 
marry, for a clergyman’s wife is as essential a part of the parish 
as her husband, Moreover, the persistent worship of curates by 
young lady’ devotees is, sooner or later, fatal to the most deter- 
mined celibate: A lawyer, professionally speaking,.is none the 
- worse for being unmarried, Ambitious men (and ambition is the 
besetting Sin’of lawyers) think themselves very much better with- 
out.it. A.variety of qualifications for getting on in-that profession 
have been enumerated, influential connections, “devilling,”’ 
writing a book, and not possessing a shilling, but marriage is not 
numbered among them, unless it be the pseudo marriage of the - 
song, with a solicitor’s “ugly elderly daughter.” Hence marriage 
to an unrisen lawyer is a luxury, and an expensive one. We 
hear much of the uncertainty of the law, but its uncertainty as a 
source of income is undeniable. When Lord Bacon spoke about ` 
giving hostages to fortune he was probably thinking of his own 
profession. Certainly he did not commit the imprudence of early 
marriage himself, for he was 45 before he found `“ the handsome 
maiden to my liking,” -whom he married and who afterwards in- 
curred, his deep displeasure by flirting with his gentleman usher, 
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or whatever else was the “ great and just: “cause” for which he 
disinherited her. And thé “ handsome fnaiden” he took care - 
should be one with a handsome portion tgo. ` But Bacon was of 
a cold nature, and like many -others he waited too long, “I’m 
no for a man marrying,’ ’ says Mrs. Poyser ‘in ‘‘ Adam Bede,” 
“ before he’s old enough to know the difference between a crab 
and an apple, but he may wait ower long and then he’s like a 
man that goes past his dinner time and he turns his meat ower 
and ower wi’ his fork and finds fault wi’ the -victual when the 
fault’s wi’ his own [244] inside. ” There are many men who are 
predestined old bachelors, like the eminent lawyer mentioned 
in Serjeant Robinson’s Reminiscences, who said “he was born 
a bachelor and in that persuasion he-intended to remain.” Sel- 
den, himself a great lawyer, was one of this type. In his Table 
Talk he calls marriage “ʻa desperate thing.” “The frogs in Æsop,” 
he says, “were extremely wise. They had a great mind to some 
water, but they would net leap into the well because they knew 
they could not get out.” This is rank misogyny. Even Lord Camp- . 
bell contemplated a solitary old age with dismay. Over and 
above’ professional prudence or ambition there may be a 
want of susceptibility on the part of lawyers to the ‘tender 
passion Their energies, to put it physiologically, all run 
to brains, leaving the emotional or sentimental part atro- 
phied. Lawyers, at all events, are credited with hard 
hearts as well as hard heads. ‘Gentlemen -of your profession,” 
said Mr. Pickwick to Mr. Sergeant Snubbin, “see the worse 
side of human nature. All its disputes, all its ill-will and bad blood 
tise up before you.” “You must admit,”. said a Doctor, addres- 

sing Bobus Smith, Sydney’s lawyer brother, “that your profession 
doesn’t make angels of men.” “No,” replied Bobus. “your pro- 
fession gives them the first chance of that.” On the other hand, 
there is a great deal of truth inthe saying that a man never 
settles down to work till he gets married, ranges himself, as the 
French say. Lady Hardwicke often humourously laid claim (as 
she had good right todo) to so much ‘of the merit of Lord. 
Hardwicke’s being a good Chancellor, in that his thoughts an4 

attention were never taken from the business of the court by the 

private concerns: of-his family, the care ‘of which, the manage- 
ment of his money matters, the settling all accounts with stew- 
ards and: others, and above all, the education of his: children, 
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had been wholly her department and concern without any inter- 
position of his father than implicit acquiescence and entire ap- 
probation.. 


If marriage,’ too, brings responsibility, it furnishes a new 
Incentive. John Scott would never have become Lord Elden 
unless he had run away with “his Newcastle. beauty,” Miss Sur- 
tees. “I have married rashly,” he writes, “but it is my determi- 
nation to work hard for the woman I love.” This was the right 
spirit, and work hard he did, getting up at 4 o'clock to read law 
and wrapping his head in wet towels. Yet these laborious days 
in Cursitor-street, when he slipped-out at night to Fleet market 
to get sixpenny worth of sprats for supper, were among the-hap- 
piest in his life, His labours were lightened by the constant 
companionship of his amiable and beautiful wife, who accustomed 
herself to his hours, and would sit up with him silently watching 
his studies. [248] “ There is nothing,” he afterwards said,“ does 
a young lawyer so much good as to be half-starved,”’ 


© When Erskine made his brilliant debut in Rex v. Baillie, he 

was asked how he had the courage to stand up so boldly against 

Lord Mansfield. He answered he thought his little children were 

plucking his robe and that he heard them saying, “ Now, father, 

is the time to get us bread,” Marriage, too, had a goad deal to do 
with the success of Lord Truro, not to speak of improving the 
then over-convivial habits of the circuit bar. When Wilde (Lord 
Truro) joined the Western Circuit he was ap invalid, and travelled 
with his wife. He rarely dined at the circuit mess, and devoted 
the entire evening to his briefs, This compelled a corresponding 
alteration in others, and a popular leader, afterwards a distingui- 
shed judge, is reported to have said to him, “ I'll tell you ‘what it 
is, Wilde, you have spoiled the circuit.: Before you joined us we 
lived like gentlemen sat late at our wine, left our briefs to take 
care of themselves, . and came, into court on a perfect footing of 
equality, Now all this is at an end, and the < assizes are becoming 
a à drudgery and a bore.” 


Lord- Campbell had a poor opinion of lawyers? matrimonial 
choice. “Generally speaking,” he says, “the wives and daughters.of 
lawyers are nothing, by any means, to boast of. Barristers do not 
marry their mistresses so frequently, as they used to do, but they sel- 
dom can produce a woman that a man can take under his arm with 


~~ 
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any credit.” This atrabilious sentiment was prompted, we may 
hope, by Campbell's admiration of Miss Scarlett’s superior charms, 
whom Fe was courting at the time. It is certainly a monstrous 
libel. Lord Campbell might have remembéred that the wife 
of the judge- whose decisions he reported, Lord Ellenborough, 
had been a reigning beauty and a toast, that the wife of his great 
rival, Lord Lyndhurst, was one of the chief 6rnaments of London 
society, that the wife of his friend, Lord Tenterden, was all that 
a wife could or should be, that it was despair for the death of an 
amiable and accomplished and well-beloved wife which had caused 
Sir Samuel Romily, in a “ horrible dismay of soul,” to take his 
own valuable life, to say nothing of Lady Abinger, Lady Denman, 
and Lady Hatherley: One of the most pleasing incidents in the 
life of the late Lord Hatherley is that which illustrates his attach- 
ment to his wife.“ Some years before his death Lord Hatherley, 
having to attend the Queen as Lord'Chancellor, was bidden to stay 
as Her Majesty’s guest after the business for which he had come 
was finished. He betrayed some hesitation at this command, and, 
being pressed to [246] explain, told her Majesty that it was the 
first occasion in his’married life on which he had passed twenty- 
four hours away from Lady Hatherley. The Queen allowed him | 
to depart and graciously commanded that the next time the Lord 
Chancellor visited her he should be accompanied by Lady 
Hatherley.” “ Hatherley,” said Lord Westbury, “ is a mere bundle 
of yirtues without one redeeming vice.” —Law Gazette. 





[247] THE LIABILITY OF THE GOVERNMENT FOR 
THE TORTS OF ITS SERVANTS. 


There has been nota little discordance of opinion among 
the courts in- India as to whether the Government is liable for 
the torts of its servants and if so, under what circumstances and 
on what grounds it is so liable. Before examining the soundness 
of thé divergent decisions arrived at by the Indian courts, it is 
well to ascertain the principles which regulate in England the 
liability of the Crown to be sued by the subject. ‘The sovereign 
cannot be sued by his subjects like other persons, and the only 
mode in which relief can be obtained from the sovereign by a 
subject for an invasion of his legal rights by the sovereign or his 


officers is by presenting a petition to him and appealing to his 
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grace for redress. If the Crown is of-opinion that right should ` 
be done upon the petition, it issues a fiat for that purpose and 
after such fiat, the petition is prosecuted in that division of the 
High Court which would have had jurisdiction in the matter, if 
. it had been a dispute between subject and subject, and is governed 
by the same procedure as any other suit or action, so far as the 
same may be applicable, (see 23 & 24 Vict. Ch. 34). The only 
claims which were originally allowed to be made against the 
Crown upon a petition of right were claims for the restitution of 
specific property. Money lent-or paid to the Crown had to be 
recovered by a special procedure, by presenting a petition for 
liberate, (Clode’s petition of right, p. 21). It is however now 
settled that a petition of right will lie where land, or goods, or 
money belonging to the plaintiff has wrongfully found its way 
into the possession of the Crown and the purpose of the petition 
is to obtain restitution, or, wheré that cannot be obtained, 
compensation in money, or where the claim arises out of a 
contract for goods supplied to the Crown or the [248] public 
service, Feather v. Queen 1, Tobin v. The Queen 2, Percival v. 
The Queen 8, Crossman v. The Queen 4, Claims for the recovery 
` of damages for breach of contract can be enforced by a petition 
of right as much when sach damages are unliquidated, Windsor 
and Annapolis Railway Co. v. The Queen and. the Western 
Counties Ratlway Co., 5 as when they are liquidated, Thomas v. 
The Queen 6. Whether 'mesne profits could be recovered fiom 
the Crown where it is found upon a petition of right that posses- 
sion of property wrongfully taken by the Crown should be 
restored to the suppliant was, until lately, open to considerable 
doubt. Mesne profits could not be recovered from the Crown 
under the old Common Law, but by the statute Articuli super 
chartas 7, it was provided that where the king’s seizure of lands 
was without just cause, the issues should be fully restored to the 
person who was entitled to the land and had sustained damage. 
According to the interpretation: placed upon this statute and the 
statute de escheatoribus 5, money, being once in the kings’ coffers 


6B & 8S. 257. . 2. 160. B. (N.8.), 310, 367.. 
8 Hurl, & O. 217. l 4. 18 Q.B. D., 256.. 
L.R. 11 App. Cas. 607. 6. L. B.10Q. B. 8I. 


28 Edw, I, Ch. 19. 
29 Edw. I, by Lord Coke, (2 institutes, 572, 578). 
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could not be restored. It could be’ restored only -so long as the 
rents and profits remained in the hands `of ‘thoseservants of the. 
Crown’ who ‘had collected them or ‘was in transit to the king’s 
treasury. ‘If the rents ‘and profits had not‘been,collected at, all. 
by the servants -of the Crown, but remained in the hands of 

the tenants, the rightful owner was entitled’ to recover. them, 
from ‘the tenant upon- restoration of the’ lands. - In the recent: 
= of In re Gosman 1, it was assumed that. judgment could:. be: 
given for‘-mesne profits - upon‘a.- petition. of right. The same. 
ptinciple would be applicable to cases in which interest. is claimed 

by’ way t of .damages’ on account of the wrongful detention’ of 

money, In re  Gosman. It will thus be seen, that while. the 

Crown i is liable to be sued by’ a-petition of right’ for breaches of 

contract, its liability for torts is confined: to cases in which it-has 

reaped some pecuniary benefit from the commission of the wrong: 
Our proposition may at first sight seem “inconsistent” with.-the. 
doctrine laid down broadly in Efiglish treatises that no petition of. 
right can be maintained dgainst the Crowr for a tort, Clode’s Peti-: 
tion of Right, p. 53; Clerk and Lindsell-on Torts, p. 27 ; Beven on 

Negligence, p. 267 ; Anson’s Law and Custom: of the Constitution, 
[249] Vol. II, p. 41. - But~an examination ‘of the. authorities 

clearly shows that the doctrine.is intended to apply anly to cases 
in which the torts for which the Crown is -sought to be! made: 
liable have not resulted in ‘any pecuniary. benefit to the Crown. 

Wrongful seizure of lands by -the Crown ‘is clearly a-tort; and yet 
the Crown is liable, as we, have seen, to restore.possession of the 
lands and pay mesne profits.’ The doctrine above stated is, rested 
by the English courts on grounds which are peculiar to the Englsh 
constitution and look. somewhat artificial. The reason given for 
the doctrine is the maxim that the king can do no wrong. If:the 
king is-not liable for his own -personal acts, it follows. that. heican- 
not, be ‘liable: for the wrongs of his servants or agents., . In- Vis- 
count Canterbury v.: The Attorney-General 2,.it was; held that the 
Crown:was not diable forsthe destruction of. the’suppliant’ s house 
by fire. by the. negligence. of itstservants. In Tobin. v. The, Queen 3 
it. was’ held that. a:petition. would not ‘lie for damages. for. the 
wrongful. destruction of the suppliant? s-ship by, ant a 
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commanding one of Her Majesty’s ships assuming to act under . 
the authority of Her Majesty for thé suppression of the slave i 
trade. The wrong complained ofin Feather v. Queen l, was 
an infringement by the Lords of the Admiralty of a patent 
granted to the suppliant’ by the Crown, and it was held that no 
redress could be given against the Crown. The principle thatthe . 
Crown is not answerable for the negligence of its servants: was 
applied by the Supreme Court of Canada in Queen v. McFar- 
lane 2, and Queen. v. McLeod 8.cited in Clode’s Petition of 
Right, pp. 59, 60. In the latter case the claim was for 
damages for personal injuries sustained by the suppliant as a 
passenger upon a State Railway in consequence of gross negli- 
gence in- the management of the line. The real ground on which 
the exemption of the Government from liability for torts 18 based 
is the principle of.expediency which, more or less consciously, 
underlies all legal reasoning. It is manifestly injurious to the 
interests of the public that the public treasury should’ be made 
liable to make compensation for the wrongs, whether wilful or. 
the result of negligence, of public servants. The Government of: ° 
a country has necessarily to employ a vast army of servants and 
agents for the purposes of administration and.if it. were held 
legally liable for the misconduct [250] of every one of the persons. 
it employs, an oppressive burden would be laid on the public 
exchequer and the injury to the community would far outweigh’ 
the benefit: secured by individuals who have been wronged by the 
servants of the State. . 


The State occupies a uilique position and its rights and liabili- 
ties cannot be assimilated to those of ordinary persons or corpora- 
tions. It must'also be borne in mind that the law relating to the 
principal’s liability for his agent’s torts which he has not authori- 
zed’ is highly artificial and reposes on the fiction of the identity 
between principal and agent and that it is, in the language of an 
eminent jurist, the-resultant of a conflict: between logic and good 
sense, the one striving to carry fictions out to consistent results, 
the other restraining and at last overcoming that effort, when the 
results become too manifestly unjust (Holmes’s article on Agency. 
in the Harvard Law Review $£ One ought therefore to be 


1. -6B & 8,257. - 2, T Sup. Ot. of Canada Rep., 216. 
8, 8 Sup. Gt. of Canada Rsp., 216. . £. Vol. V. at p. 14. 
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chary of extending the doctrine to a unique juristic person like 
the State. Where however the State has derived some positive 
benefit from the wrong of a servant or agent, equity and expedi- 
ency alike suggest the propriety of restitution, or compensation. 

We shall now see whether there are any special circumstances 
in the history of Indian legislation which render these principles 
inapplicable to the Indian Government, or justify the adoption 
of different principles. The lability of the Government of India 
depends upon the provisions of 21 & 22 Vict. Ch. 105. Section 
42 provides that “ the dividends on the capital stock of the said 
Company secured by the 3rd and 4th Willm. IV, Ch. 85, until 
the redemption thereof, and all the bond, debenture, and other 
debt of the said Company in Great Britain, and all the territorial 
and other debt of the said Company, and all sums of money, costs, 
charges,.expenses, which if this Act had not been passed would 
after the time appointed for the commencement thereof have been 
payable by the said Company out of the revenues of India, in 
respect, or by reason, of any treaties, covenants, contracts, grants 
or liabilities then existing, and all expenses, debts and liabilities 
which after the commencement of this Act shall be lawfully 
contracted and incurred on account of the Government of India 
and all payments under this Act shall be charged and chargeable 
upon the revenues of India alone, as the same would have been, 
if this Act had not been [251] passed, and such expenses, debts, 
liabilities and payments as last aforesaid had been expenses, debts 
and liabilities lawfully contracted and incurred by.the said Com- 
pany; and such revenues shall not be applied to any other purpose 
whatsoever : and all other monies vested in or arising, or accruing 
from property, or rights vested in Her Majesty under this Act, 
or to be received or disposed of by the Council under this Act 
shall be applied in aid of such revenue.” 

According to this section, besides the dividends on the capital 
stock of the company_and the other debts of the Company men- 
tioned in the section and all sums of money, costs, charges and 
expenses which would have been payable by the Company after 
the 2nd of September 1858 in consequence of any treaties, coven- 
ants, contracts, grants or liabilities existing on the said 2nd of 
September 1858, the revenues of India could be charged with 
payment only of expenses, debts and liabilities which might be 
lawfully contracted and incurred after the Znd of September 1858 


sr 
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on. ani of the Government of India. ‘And it-expressly Jeda l 
that the revenues should not: be applied to any other. purpose 
whatsoever, Whether the revenues- of India could be charged 
_ with-payment of damages for the torts of its servants from which 
-1t had derived no pecuniary. benefit.would depend upon the inter- 
pretation to be -placed -upon the words ‘ expenses,-debts and 
liabilities lawfully contracted and incurred on account of the 
Government of India.’ So far as this section is concerned, it 
does not lay down that the liabilities of the Government of India 
should be co-extensive with the liabilities of the East India 
Company. 
“Section ‘65 lags down that “ the Secretary.of State in ont 
shall.and may sue and be-sued as well in India, asin England 
by ‘the name. of the Secretary of State in Council as a body 
corporate ; and all persons and bodies politic shall and may. have 
and - take the same suits, remedies and proceedings, legal and 
equitable, against the Secretary of State in Council: of India, as 
they could have done against the said. Company and the property. 
and effects hereby vested in Her Majesty for-thé purposes of'the 
Government of India or‘acquired for the said purposes shall be 
subject and liable to’'the'same judgments and executions as they 
would; while vested in the’ said’Company have’ béen liable tò in 
respect of debts and’ GARNES lawfully contracted and incurred 
by the said company.” - The [282] object of this section seems 
to be to provide a mode of procedure ‘for enforcing’ ’ ‘against the 
Government of India such claims as might be enforceable under 
S; 42 and not to extend the class of claims enforceable under that 
section. Section 65 appears to be“ merely a rule of adjective 
law and does not declare the substantive rights of parties, whether 
primary or secondary. 

The view that. the liability. of the Government of India ‘for 
the torts of its ‘servants cannot be deterntined by reference to the 
liability of the East India Company under similar circumstances 
derives support from the proyisions of Ss. 67 and 71 also.’ Section 
67 lays | down “ all treaties made by ‘the said Company shall be 
binding. on Her Majesty ; ; and all contracts, covenants, liabilities 
and engagements of the said Company made, incurred, ôr entered 
into, before the commencement of this Act may be enforced by 
ard against the Secretary of State in Councilin like manner and 
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‘in the same courts,:as they might have been:by and against the 


said company, if this Act had not been: passed.” Section.71 
provides, ‘the said company shall not-after the passing of this 
Act be liable in-respect of any claim, démand, or liability. which 
has arisén, or may: hereafter arise out of. any treaty, covenant, 
contract, grant, engagement or fiduciary obligation-made, incurred, 
or entered. into. bythe said. company before the passing of this 
Act whether the said company would bit-for-this Act have been 
bound’. to :satisfy such claim, demand, yor liability out: of the 
revenues of India or in any other manner whatsoever.” : It is 
clear that the liabilities referred to in S. 67 cannot be wider-than 
the liability referred to in S..71. The Government of India was 
to undertake all those obligations in respect of matters‘ previous 
to: the 2nd September 1858 in regard-to which the Company was 
by S. 71, -obsolved from liability. S; 71 does’ not exonerate: the 
Company from liability-for the wrongs of their servants if they 
were asa matter.of fact liable thereto. If the word liability in 
S.'67 be construed so as to include ’ lidbility for torts also, it 
would follow that a person-who-had bees: injured by the-torts 
of the Company’s, servants . could proceed both against the 
Company and the Secretary. ~of-State in Council. It seems, to 
us hardly likely that such a i double remedy was contemplated. 
If it was the intention of the- legislature that the liability of the 
Government of India for torts should be determined on the same - 
principles as the liability of the Company in similar cases, one 
[253] would expect. to find some: provision in the Act for the Gov- 
ernment’s taking over obligations _ ex delicto incurred by the 
Company prior to the commencement of the Act, as there i is in 
the case’of obligations. ex contractu, and on the other - hand a 
provision releasing the Company from such obligations ex delicto. 

According to the construction, therefore, which'with the diffidence 
suggested by the authority of the distingtished judge who 
decided the P. £ O. S. N. Co. v. Secretary of State for India 1, 

we think, ought to the placed upon this statute, the liability - of 
the Government of India for torts must be. determined- irrespec- 
tive of f any | considerations peculiar to the East India Company, 


— -_— 


and the principles applied by the_ English ina with tegard to 
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petitions of right being’ in conformity with justice and expediency 
: may be safely adopted. | 

If however, we are wrong in our construction, and the 
liability of the Government of India for torts should be deter- 
mined upon principles applicable to the East India .Company, 
we have to inquire in what cases the Company would have been 
liable for the torts of their servants.. Prior to 3 & 4 William IV, 
Ch. 85, the Each India Company was a commercial body and 
the fact that the Company were invested with powers usually 
called sovereign powers did not constitute them soyereigns and 
confer upon them any ‘immunity from suits in respect of acts 
other than those done in the exercise of soverign powers; The 
Bank of Bengal v. The East India Company 1, P. £0. S.N. 
Co. v. Secretary of State for India *, Moodaley v. The East 
India Company ®, Nabob of the Carxatic v. East ludia Com- 
pany 4, Elphinstone v. Bedreechund 5. A distinction was drawn 
in these cases between acts done in the exercise of powers usually 
called sovereign powers, i.e. powers which cannot be lawfully 
exercised except by the sovereign, or private individuals deputed 
by the sovereign to exercise them, and acts done in the conduct 
of undertakings which might be carried on by private individuais 
without having sach powers delegated to them. The Company 
was exempted from suits only in respect of suits falling within 

‘the former class. . 

After the passing of 3&4 Willm. IV, Ch. 85, the East 
India Company ceased to be a trading body and all its property 
[254] except the island of St. Helena was thenceforward held 
by it in trust for the Crown, for the service of the Government 
of India, discharged of all claims of the Company to any profit 
or advantage therefrom for their own use, except the dividend 
on the capital stock secured to them. Section 9 laid down that 
“from and after the said 22nd day of April 1834, all the bond 
debt of the said Company in Great Britain, and all the territorial 
debt of the said Company in India and all other debts which 
shall on that day be owing by the said Company, and all sums of 
money, costs, charges and expenses which after the said 22nd 

1. Bignell Rep., p. 120. 2. 5 B.H.C. R. App. 1 at p. 9. 


8. 1 Brown Ch. Cas. 469. 4. 2 Ves, 56. 
5. 1 Knapp, P. 0. 0., 316. 
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day of April 1834 may Secon ariile by fhe said Company in 
respect, or by reason, of any.covenants, coñtracts, or liabilities 
then existing and all debts, expenses and liabilities whatever which 
after the same day shall be awfully contracted and incurred on 
account of the Government of the said territories and all payments 
by this Act directed to -be made, shall be charged and chargeable 
upon the revenues of the said- territories; and that neither any 
stock or effects which the said Company may hereafter have to 
their own use, nor the dividends by this Act secured to them, 
nor the directors or proprietors of the said Company shall be 
liable to, or chargeable with any of the said debts, payments or 
liabilities.’ Upon the language of this section, it is observed by 
Sir Barnes Peacock in the P. £ O.S.N. Co. v. Secretary. of State 
for India 1, that no distinction was made by it between the 
nature of the liabilities then existing and the nature of those 
which might thereafter be .incurred, but, the revenues were 
charged without distinction with the liabilities then existing, as 
well as with those thereafter to be incurred. While it must be 
admitted, that there is nothing in the section which, shows that 
the nature of the liabilities to be thereafter incurred was different 
from the nature of the liabilities then existing, it seems to us, 
with due deference to the opinion of. Sir -Barnes Peacock, that 
there is an equal absence of any indication in the section that 
the two liabilities were to be identicalin nature or extent. The 
mere use of the word ‘liabilities’ with regard to existing and 
future obligations would not justify an inference as to their 
identity of nature. The language of the section would be quite 
consistent with, and appropriate to, an intention that the future 
liabilities of the Company were to be determined by principles 
other than those by which they had been determined theretofore. 
[255] What liabilities could in future be incurred by the Company 
would have to be determined by the principles of law applicable - 
to the altered character of the Company, and not by the principles 
applicable to its past character of a trading Company. 

Section 10 provided that so long as the possession and 
Government of the said territories shall be continued to the said 
Company, all persons and bodies politic shall and may.and take 
the same suits, remedies and. proceedings, legal and equitable, 





1. B.H. C.R. App. 1..at p. 9. 


272 THE MADRAS LAW JOURNAL. VOL. TII. 


against the said Company in respect of such debts and -liabilities 
as aforesaid ; and the property vested in the’ said Company” im: 
trust ‘as aforesaid, shall be subject and liable to the same judg“: 
ments, and executions, in. the same manner and form respectively, 
as if the said property:were hereby continued to'thé said Company: 
to their own use.”: Ag we have already remarked in reference to’ 
the very similar langudge’ of S. 65 of 21 '& 22 Vict, Ch. 106, this 
section merely lays down ' the mode of procedure for obtaining 
relief against the Company and is not intended to enlarge | the 
relief which could otherwise ‘be had against the Compatiy. e: 

It is pointed out by Sir Barnes Peacock in the P, é O. S. N. 
Co. y. Secretary of State for India 1 that though the Company 
were directed by 3 & 4 Willm IV, Ch. 86 to abstain from all 
commercial business, an exception was made as to such as might 
be carried on for the purpose of the Government that they | law- 
fully continued to carry on a trade in opium and salt which was 
still being continued by the Government, ‘that in a country like 
India the Government was obliged to engage in undertakings par- 
taking more of the character of private business than’ of 
affairs of State and that the distinction drawn in ‘the earlier ‘cases 
in reference to the trading character of the Company between. 
acts which were done in the exercise of : soveréign powers, and 
acts which were done in the conduct of undertakings - which’ 


A 


might be carried on by private individuals, was still applicable.’ 


The trade, as in opium and salt, which the Company continued - 


to carry on, ‘being carried on purely for the purposes of the 
Government and not for the profit of the Company, considerations 
appropriate to the trading character of the Company could not; 

we think, be’admitted to determine the right: and liabilities óf 
the Company when it' exércised merely soveréign powers, ‘In 
[256] every civilized country many undeftakings are carried on-by 
the Government which might be carried on by private individuals 
not having sovereign powers délegatéd to them, © What under-’ 
takings the Government might leave’ to private entérprise, arid 
what undertakings the Government ought: ‘itself to carry on, is. 


one of the most vexed questions of politics ; and the liné has: been ; 


drawn differently by different people ih different times and’ f places. 
Whether an act done’ by the Company was' to ‘be Seededéd as 
I. 6B. H.O. R. App. 1 at p. 9; 


~ 
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falling. within.:the.one class or. .the other: would be.:.extremely 
difficult.to.be fixed. ...A Railway; for instance, ts. an undertaking 
which can.be carried on by private individuals without sovereign 
powers’; yet, if the State should undertake the management of a 
railway, it would not, on that account, be held liable for damages, 
in such management -,see Queen v. Mc Leod 1.-cited in Clode’s 
Petition of Right, p. 60. The Post office and the: Telegraph 
again dre institutions which might be carried on by private enter- 
prise and are now carried on by the Government at a consider- 
able profit to the State. There is howeverno reason why a different 
principle should be applied to post offices and telegraphs from 
what is applied to State Railways. . Again the work of education 
is one which can be, and is, carried:pn by private enterprise, but. we 
do not think that a claim for damages can be sustained ‘against 
the Government. for injury caused to. a ‘student, in a Goyernment 
school by the schoolmaster. exceeding the limits of -moderate 
correction. x E 2 mo 

Our objections to the distinction laid ue in the P, 7 o. 
S. N. Co. v. Secretary .of State for India ?, between acts or con- 
tracts done or entered into in the exercise of sovereign powers and. 
acts done in the conduct of undertakings which might be carried 
by private individuals may be summarized as follows :—.' 

(1) It is not true that all acts or contracts done or. enteted 
into by the Company in the exercise of sovereign powers were 
exempt from the cognizance of the courts: The liability of the 
Company could not have been narrower than the liability of the 
Crown to be sued by a petition of right.” Where lands, goods, or 
money “had wrongfully’ found their way into the’ possession of the 
sovereign, a petition of right would have lain ‘for restitution, or 
compensation. Though at the time the P. £0. 3. N. Co. V. 
Secretary of State for India 2) was decided (1861). the’ maintain- 
ability of a petition [287] of right ‘for breach of contract “might 
have been doubtful, it has, since been, decided that a ‘petition | 
many acts done i in i the exercise ‘of sovereign powers | We Cottipany 
would this have béen liable, T Thé Secretary of State for India y M 
Hari Bhanji. 40 


1. 8 Sup. Ct. of Canada Rep., p . 216. l me te Ge 
“a, *B BAH. OG. R. App. Laip: j E A E es R 
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(2) After the Company lost its trading character, the division 
of their functions into those peculiar to sovereignty and those re- 
lating ‘to the conduct of undertakings which could be carried on by 
‘private | enterprise was an anachronism and ’an unworkable 
distinction. ; 

- Our view derives support from the observations of Sir Erskine 
Perry in Dhakji v. E: I. Company, 1, where he held that after 
the charter of 1833:the East India Company became practically a 
. department of state and that principles and analogies derived from 
© the ordinary commercial and trading responsibilities of Corpo- 
rations ceased to have application to the Company. _ Paai 

` After. the -Company dropped its trading character, its lia- 
bility ‘could be‘determined only on ‘the principles which wére 
_applicable-to petitions of right against the sovereign. The main 
différence between the Indian procedure and the English ‘consisted! 
in the fact that while a fiat from the Crown has to be obtained: in 
England in each case before the matter is referred to the regular 
tribunals-for adjudication, permission to sue the Company before 
the, regular tribunals was given in India once for all, and under 
the present law the Crown has given its consent generally to be 
sued before the regular courts in the name of the Secretary of 
State for India in Council. The real test, therefore, of the liability. 
of the Government of India to a suit 1s whether a petition of right. 
would lie in respect of a similar matter in England. | 
E (To be continued). o 


. 4 





PROOF OF CUSTOM. 

_ The learning on the law of custom has ceased to be of eae 
practical importance in England, because questions with regard 
‘to custom seldom arise for decision there now. An active legislature 
and an organised judicature have existed in that country so long 
that [258] there is seldom any occasion for fresh adjudication on 
the légal nature of custom. But in India it is’ otherwise. Until 
_ the establishment of British Courts, the great body of law in this 

country was but custom. The wise and beneficent policy by its 
conquerors has secured for the various peoples of India their own 
national jurisprudence in all matters connected with ‘* succession, . 
inheritance, marriage. or caste, or any religious usage or institu- 
tion.” In the case of Mahomedans, the law by which they are 
| - l. Perry’s O, C. at p. 358. 
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governed has to a-great extent been reduced to writing by 
Mahomedan authors, and questions of custom. do not very often 
arise. But with.regard to many of.the tribes that'go under-the 
name of Hindus, the great bulk of the law applicable te them 
still rests on custom ; and notwithstanding the expiration of 
several decades after the introduction of British judicature, it 
must be confessed that a very great deal has to be done in: the 
direction of .ascertaining the law by which: the different com- 
munities of Hindus whether real or soi-disant are -governed -and 
even the right methods of finding out such law, The comparatively 
slow progress yet made is due mainly to the following causes ; 
firstly, the assumption that all the classes. that may in a rough 
way be said ‘to be Hindus by religion and other classes that were 
Hindus once by religion. are governed by the Hindu law -appli- 
cable to Brahmins and other higher classes who have beyond 
doubt been from time immemorial subject: to that law ;‘sééondlys 
the failure on the part of Government to make any attempts to 
institute a close and thorough investigation: into the customs 
prevalent among various classes in different parts of the country 
and leaving it to litigants in particular cases who plead a custom 
to prove’ the ‘same; thirdly, the mixing up of general- customs 
constituting the law of a particular class or sect and particular or 
special customs in derogation of the law, and requiring the same 
kind and amount of proof for both; fourthly a too ready adoption 
of the rules of English law’ with respect, to the requisites of a 
valid custom. This last error has led to the rejection of 
many a custom onthe ground that the conditions necessary to 
establish a custom have not been proved, and’ we proposé 
therefore. to make a few remarks on the distinction between 
what are ordinarily called ‘ general ’ and ‘particular ’ customs, 
the ignoring of which is answerable for several erroneous notions 
prevalent amongst our judges and lawyers. Mr. Stephen 
[8659] in his S on the Common Law of England, 
Vol. I. p. 52, says, “our unwritten or Common law properly 
so called is distinguishable into (1) general customs, which are 
the universal rule of the whole Kingdom, (2) particular customs . 
which affect only the inhabitants of particular districts.” But the 
learned author proceeds to say that particular customs alone are 
entitled to be called customs in the real and strict sense of the 


r 
~ 
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term. He says, “ As to general customs or Common Law pro- 
per ly so called, this is that law by which ‘proceedings and: deter- 
minations in the courts of justice are principally. guided--and 
directed. ‘The second :branch of the unwritten Law. of England 
consists of particular or special customs affecting only ‘the inhia: 
bitants of particular districts.” ‘Then he enumerates-the-condi- 
tions which a particular custom must sastisfy before it can-be 
accepted as law by a court of justice, viz., antiquity, continuity, reà- 
sonableness, &c. Now how far are these rules applicable to India ? 
In answering this question we must remember that the-conditions 
‘of society in England politically as well as socially atid’ religiously 
differ materially from those of India. England fora long “series 
of years has been a single consolidated political and social’ unity 
with.a’ civilisation and history nearly uniform or identical in 
most parts‘of the country. The people of that country Have beén 
governed by the’same body of law from what we may for our 
” ‘present purposes. call a remote antiquity, and although the 
nation is composed of elements that may be proved to havea 
different ancestry if we go very far back, these elements have 
long been welded into a homogeneous whole. There is therefore 
‘a well-grounded presumption there that all the people are govern- 
ed by the common law of the land, and those who set up a custom 
varying from the law, may be rightly called upon to. prove the 
custom and as it is highly inconvenient and opposed to public 
policy to.allow people to change the law and to frame for them- 
selves fresh. rules of conduct, it is proper that the custom: proved 
must be very ‘ancient to be entitled to ‘recognition ‘as having ` 
displaced the ‘law of the whole land. These observations apply 
to the so-called ‘particular customs. It:was a misnomer to call 
the ‘ general customs’ by that name ;'and it led often to the fal- 
lacy that genefal customs required to be proved in the same way 
as particular customs. Bat the error so far as regards England 
has fortunately long been exploded. The only justification for 
the [260] name is that the common law which goes by that 
name owes its origin toa large extent to usages which at first 
were voluntarily adopted by the whole nation. In Nunn v. 
Varty and Mopseyi 1, Sir Jenner Fust observed, . “and 
as'this has now continued to be the custom—not prevailing in 
any -particular city, town and district, but universally through 
X ; 1. 8 Curt, at p. 368; 


~ 
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England, it can hardly be na as a “pustom, but it is rather 
entitled to be considered’ as. “was; stated by Lord Chief Justice 
Tindal in-delivering the judgment of the, T équer Chamber in 
the Braintree ‘case as ad common law o ngjand, for in point 
of fact; the-common law; of-England, lex*non ‘scripta, is nothing 
but custom and when it/islonce proved that the general law, the 
universal ‘law, of England: is-that the church shall be repaired by 
the parishioners, it can hardly be considered’ that itis a fair 
description of it to say it isa custom and to-be construed strictly; 
a claim of any particular place. to be exempt trom-the obligation 
imposed-by the common.law may be fairly called a custom:” 
In Viley v. Burden 1 are to be found the remarks of Tindal C.J., 
referred to by Sir Jenner Fust, “‘ Again according to Lyndwood, . 
p. 93, by custom (that -is;~by the common law) the burthen of 
reparation at least-of the “fave of the church is transferred upon 
the ‘parishioners...... such a-custom extending_beyond the time of 
legal memory and extending over the whole realm is no other 
than the common Law -of England. “In—Pozzi v Shipton 2, 

Patteson J.. observed, “The practice— appears. to have 
been in former times to sét ont the custom of the realm, but it 
was afterwards very properly held to b€ unnecessary so to do, 

because the custom of the=réalm i is the ie and the court will 
take notice of it, and the-distinction has formany years ‘prevailed 
between general and special customs iń-this- respect ;”’ see also 
Nugent v. Smith 3. Tatton v. G. W. Ba 4,~As -pointed out by 
Mr. Green in a very learned article on ‘“‘sustom in the common 
law” in the Law Quartérly Review, Vol, -IX, ‘pp. 153'to '170, 

particular custom in realify_bear a close analogy to the custom of 
the realm, for they form a Kind of local common law. And" ‘it is 
essential to remember thät in treating one-of-these classes as the 
common laW of the real and the other*as.custom, there is the 
necessary assumption thatthe whole country-ishomogeneous owing 
allegiance to a common [261] system of-law- so as to justify the ` 
rejection of the customs/of any particflar. part thereof unless 
the conditions of antiquity -&cs, be satisfied. Now let us apply 
these notions to India. --What is called the British Empire 
is in reality a congeries of States which were ‘connected by no 
ties of political brotherhood before the. British conquest ot 


12 A. & E., at pp. 301, 802 
= J 10, P. D., 19 at p; 28, 
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the country. It could hardly even be said that each of these States 
had any recognised system of law when it became a: part 
of the British Empire. The law ih this country was mainly 
personal or tribal. “and only sééondarily territorial or local; 
that is, there were variations. according to the locality in ‘the 
personal or tribal law. In applying therefore the rules of cus- 
tomary law, care should be taken to ascertain whether there is 
good cause for the- presumption that the parties in question are 
governed by the particular school of Hindu Law which it is sought 
to apply to them, that is, whether thé people of their class in the 
place-where they live are governed by it ; and where the parties be- 
long to the lower classes, we have to find out first whether they 
have adopted the Hindu law at all and then to.determine what 
portions. of it they adopted, -because it is beyond doubt that the 
Hindu law of Inheritance alone may be adopted by a certain class, 
but not the Hindu law.of marriage, and sometimes while the law 
of inheritance is in part ‘adopted, particular portions of it:such as 
the rule whereby women are excluded from inheritance may not 
have been adopted. Without some proof on these matters, it 
would, we think, be wrong to demand proof of a usage set up 
according to the tests applied to ‘particular customs’ or customs 
in derogation of the law by which the partv is prima facie 
governed. . Take again the people of Malabar governed by the 
Marumakkathayam law, and of South Canara governed by the 
Alyasantana system. The-only law by which these communities 
are governed is their usage, but the rules applicable to the proof 
of custom as derogating from the law are entirely inapplicable; 
If Malabar existed in the present day as a separate kingdom, the 
custom would be taken cognisance of by the court itself as any 
rule of statutory law, and it would be unnecessary to adduce 
proof of it as well as illegal on the part of the courts to demand 
such proof. In the adjacent states of Cochin and Travancore in 
. fact such is the case. How should the question be treated now 
that Malabar is absorbed i in the much larger province.of Madras : f 
It may be granted that any usage.set up [262] by, any. class-of 
people 1 in Malabar should be proved. by evidence as there are no 
; authoritative or reliable books from which the courts. could other:- 
eee eh it. But whati is the kind of proof which should be 
h ifñcient to establish the usage ? Is it to be treated-as custom 
which mus a be proved in the same strict manner. as “particular 
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customs” in England, i.e. iS. it to be tre 
tion of the law? This ennor. be dc 
Malabar äre to: be treated prima facie as 
law from which the custom.can:be said > 
is no: presumption that they-are governe 
vailing in the remainder of Southern 
cannot be treated as custom in the s 
there. may be a case where a_particular s 
usage contrary to the law by which it is 
and in that casé the requisites of a valic 
before the usage is adopted... But here ; 
, bered that'the people of Malabar are di 
and sects much more numerous than in 
and that many: of these castes and sects 
distinct from.what passes ordinarily for 
thayam law. The question in all such | 
history and traditions ‘of the: particular’ 
it can be said to be governed, by any de 
only if they are so governed can any spe 
sition to that system be reqaired to bi 
custom. From the absence of reliable | 
tigation by the Government of the usagi 
classes, of people subject to it, it is í 
to decide when a usage set-up may be t 
tion of the general law. Wherever it 
proof demanded can only be such as i 
disputed question of fact or of foreigi 
Perachi 1, where it was ' contended that 
of Thiyars, a sect of toddy-drawers i 
the Hindu law, the brother succeeded t 
of a déceaséd male’ in perference to tl 
Judge held that the usage- set up was ` 
aùd'invariable and consequently refused. 
Court (Collins C.J. and Parker J.) set 
observed*that: the judge was wrong in t 
[263]. the “brother “as a special cust 
ordinary law” and that it was a fallacy 
of Thiyars as-governed by the .ordinar 
simple. > On remand the District. Judge 
: 1: -I L. R. 15 M. 28 
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The. observation made by the learned judges regarding- the 
Thiyars is true of many other tribes not only of Malabar. but.of 
other parts of India, ‘or -at: ‘least of Southern India. , The 
Numbudris of Malabar who certainly acknowledge allegiance 
to the Hindu sacred. books are not governed by the modern 
Hindu law obtaining in Southern India, but by an’ archaic 
- system, which possibly might .have prevailed in Southern India; 
some centuries back. In Vasudevan v. The Secretary of State 
for India 1, it wastheld that the Numbudris are governed. by the 
Hindu law as modified by special customs which they, have, 
adopted Since their settlement in Malabar. We think it does 
not follow from this dictum that all the rules of Hindu law are _ 
to be applied to them unless they can prove any alleged variations 
according to the rigid tests ofa particular ‘custom.: There can 
hardly be any doubt ‘that the Hindu law has undergone ‘modifica- 
tion subséquent to the immigration of the Nambudris into Mala- 
bar, and it would be unreasonable to hold that all such modifica 
tions should bind them unless they prove that their own rules 
satisfy the criteria of ‘ particular custom.’ With regard to several 
of the lowest castes in Southern India although they have 
adopted many of the rules of Hindu law, they have not adopted 
it in its entirety; see Hirbat v. Gorbai and another 2, and 
Thibaut’s System de P. R. 15, In the case of some ` communities 
again, their usages would be found to be mixture’ of two or moře 
different systems of law andin some instances a community 
abandons one system of law and adopts another, without however 
giving up many of the rules of the former system. , ‘The courts 
have in such cases to determine what are the rules adopted by 

the community concerned for their guidance. Thus with regard . 
to a family affecting to be Hindu but.not Hindu by descent and 
origin, the Privy Council observed, “ Looking at, the origin and 
history of the family, it appears to their lordships' ‘the question is 
not whether the general Hindu. law is modified, by: a family 
eustom forbidding adoption, but whether with - respect to 
inheritance, the family. is governed by Hindu law ọr by.. customs 
which do not allow an adopted son to inherit. The onus of: 
proving that the adoption was [264] lawful was ‘Upon: ‘the © 
defendant, who relied-upon it to defeat the plaintiff's’ title, : If 

-IL LL. R,11M, 157 2. 12 B.H. 0. R, at pp.- 316, 817, 323. 
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the family was generally governed by Hindu law, he might rely 
upon that, and then the onus of proving a family custom would 
be on the plaintiff.” We..think that a similar rule would be 
applicable to numbers of cases that come up before the courts 
every day, but it is not recognised in practice.’ A presumption 
is mide that the party is governed by the Hindu law and he is 
‘called upon to prove the usage he sets up as if it were an excep- 
tion to that law, with. all the formalities applicable to the ‘proof 
ofa particular custom in the English law. Even when ‘a 
community may in reality be said to be subject to a particular 
system of law, having reference to the manner in which the 
people of India have adopted usages from all quarters, to the 
fact that the law governing many sects isa mixture, and‘ that 
owing to change of religion or migration ‘from one part of the 
country to another old usages are readily abandoned and new 
ones adopted, we think the rule of English jurisprudence ` 
relating to antiquity and invariableness ought not to be strictly 
applied in this country in any case. It is often a matter of 
great difficulty to decide by what law, any particular tribe is 
‘prima facie governed, and the presumption can seldom ‘be so 
strong as it would be in a country like’ England. - India is’ still 
evolving a sense of nationality ; a sentiment of subjection to a 
‘common law cannot be predicated of it, and in many cases it 
would be far from easy to-say that a community is governed by any 
‘particular set of legal principles. The presumption, therefore, 
‘that the law’ isso and so until a custom. to the contrary is 
‘proved, ought not to be pushed very far; and the rules of 
customary law‘applicable to a country where cistom has long 
ceased to be a sourcè of law would’ require to be carefully 
adopted to suit the circumstances `of one which “can hardly be 
said to have any developed system of jurisprudence ` `° 0> 
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NOTES OF INDIAN CASES. 
 Anantayya v. Padmayya, I. L. R. 16 M. 278. It appears to us 
that there is a considerable amount of confusion on the question 
of.a. pleader’s right to fees where there is ‘no agreement between 
the pleader and his client or the agreement is not filed as required 
by S;-28 of Act XVIII-of 1879. Where there is no agreement the 
pleader is entitled to remuneration for work done. S. 28 does 
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not bar a suit for the recovery of the reasonable remuneration. 
The remuneration so recoverable.has [265] nothing whatever to 
do with the fee taxed by the officer of the court as between party 
and party. An ad valorem fee upon the subject-matter of the 
suit appeal or other proceeding is payable according to the 
rules of the High Court under S. 27 of Act XVIII of 1879 
as between partyand party whatever may be the time and 
trouble taken in the conduct of the cause. They are framed 
with a view to simplicity and uniformity of practice and 
have often no connection with the reasonableness of the charges 
incurred by parties in retaining pleaders. But these considerations 
have nothing whatever .to do with the claim which a pleader may 
reasonably make for his legal assistance. Where no agreement 
has been entered into, the pleader is entitled to reasonable re- 
muneration without reference to what is commonly called the 
regulation fee. Where an agreement has been entered into and 
it is not filed in court within the prescribed time or not reduced 
to writing it seems to us that it cannot be sued on, whether the 
fee is below or in excess of the fee ‘payable between party and 
party. The opinion expressed by Collins C. J. and Parker J. in 
Rama v. Kunji 1, that Ss. 28 and 30 “ would appear to refer to 
agreements to pay more than such fees” and of Straight and Broad- 


hurst JJ. in Raziuddin v. Karim Baksh ?, does not commend 


itself to us. It also appears to us that where such an agreement is 
sued on, the courts are not at liberty to give a decree for reasonable 
remuneration for work done; the cause of action being the breach 
of the agreement it cannot be changed into an action for work 
done as the court felt itself at liberty todo in Krishnasami v. 
Kesava 3, and Anantayya v. Padmayya +. 

Ghannamma v, Ayyanna, I. L. R. 16 M.` 283. We are 
unable to accept this decision as correct. A promissory note 
must contain an unconditional undertaking to pay. The letter 
in the case under consideration contains a request to the addres- 
see to lend a sum of money and a promise to repay the money 
so lent. If the addressee did riot give-the loan there was no 
promise to pay any sum of money. The promise was clearly 
Conditional. The mere fact of the loan being given as requested 
would not convert an instrument, which at its inception was 


t L LLB. M. 876. 2. l. L. R. 12 A. 169 at p. 175. 
3, I. L. R. 14 M. 63. 4, I, L.R. 16 M. 278. 
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not a promissory.note, into a "promissory note after the ‘date 
of the loan.’ The learned judges point out a distinction -from 
the Bombay case, Dhondbhai Naraharbhat:' v. Atmaram More- 
shwar 1, that the letter, was in that case- not itself intended. 
to operate as a security for repayment, | But the question’ 
‘that had to be determined was not whether the letter itself 
was intended to operate as a security for repayment, but whether 
it was an unconditional undertaking [266] to pay. We agree 
that the letter was not a mere proposal which required no stamp 
at all. But as the letter was intended to operate asa security 
on the payment of the loan, it required to be stamped; on default 
of payment of stamp duty, it would be admissible in evidence on 
payment of the penalty. But we think the letter in question 
was not a promissory note. We may also point out that, the: 
presumption as to consideration which is directed to be made in. 
the case of negotiable instruments would be inapplicable to a letter 
which promises to repay money if it is lent. i - 


Ayyanna v. Nagabhooshanam, I. L. R. 16 M. 285. An order 
rejecting a plaint is a decree. The learned judges hold that an 
order rejecting an appeal is also a decree from which a further 
appeal lies. Muthusami Atyar and Wilkinson JJ. also rightly 
hold that the fact of a vakalat being executed in favour of two 
'pleaders, does not invalidate the presentation of an appeal by one 
of the pleaders alone who accepts the vakalat. But there are 
so ne questions which have aot been elucidated by the judgment 
of the learned judges. It seems to us that the vakalat is not the 
contract bétween the pleader and his client. The vakalat. is a mere 
‘piece of evidence of the appointment which the law requires the 
pleader to file before he can act or plead. Where a- party engages 
two pleaders, they are both authorized to appear for him but for the 
law requiring the vakalat as evidence of the authority, to be filed. 
Again, we.cannot understand why non-acceptance by the. pleader 
should affect the validity of the appointment. The pleader has 
accepted the contract to appear but the acceptance need not be 
endorsed.upon the back of the vakalat. -It should moreover be 
remembered that the appointment of pleaders is not like that of 
agents, but one subject to rules of court which permit one 
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pleader to act and plead in the absence of the ‘other - pleader: 
jointly engaged. 

' °Viraraghava v. Venkata, I. L. R. 16 M. 287. We must: 
take leave to doubt the correctness of this decision although it is 
in accordance with precedents. The question of the redelivery > 
of the property to the judgment-debtor, after the sale is set aside, 
is not one between the decree-holder as.such and the judgment- 
debtor, but between. the auction-purchaser and the judgment- 
debtor. ‘The delivery to the ‘purchaser was made under S. 318 
of the Code and when the sale is set aside, the delivery conse- 
quent upon the sale must be cancelled.” The question does not 
appear to us to be one under S. 244 relating to the execution 
of the decree’ though the decree-holder happens to be the pur- 
chaser, see the criticism on Muthia v. Appasami 1. ; 


[267] Rama Kurup v. Sridevi, I. L. R. 16 M. 290. The head- 
note in this case is somewhat inaccurate. The second paragraph 
of the head-note “says, semble ; the plaintiff (who was the purchaser | 
of the jenm title) was not entitled to a declaration that the purchase 
by a supplementary defendant was benami for the tarwad of -the. 
original jenmi and consequently invalid as against plaintiff,” 
What the learned judges held was that it was doubtful whether 
a‘declaration could be made in that suit, but they were clear that 
S. 317 was a bar to plaintiffs suit. This latter Opinion was at 
least an obiter dictum in the case. . 


We are however constrained to doubt the correctness of: 
this obiter dictum. S..317 applies to a suit between the real and: 
benami purchasers but not to a suit by a third party seeking to’ 
proceed against property as that of the real purchaser notwith- 
standing the certificate in favour of the benamidar. The learned 
judges have apparently overlooked the long current of authority 
against their view. See Natesa v. Venkataramayyan 2, Sheeta- 
nath Ghose-v. Madhub Narain Roy Chowdhry 8, Khyrat Ali v. 
Mirza Syfoollah Khan 4, Tarasoonduree Debee v. Osjul Monee 
Dossee 5, 

Balakrishna v. The Secretary of State for India, I. L. R. 16 
M. 294. Weare unable to agree in the decision that Art. 131 
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1. I.L.R. 18 M. 504, in I. M.L.J. P. 216. 2. LL.R.6 M. 185. 
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applies only to suits in which a consequential relief is prayed for. 
The language of the article appears to us distinctly against it. .A 
suit “to establish a pericdically. recurring right”! is a suit fora 
declaration of that right and may or may not include a prayer 
for consequential relief. S: 283, Civil Procedure Code, authorizes 
a suit to establish the right to the property. in dispute, which is 
claimed by the party against whom an order under Ss. 280, 281 or 
282 has been made. And it has never been held that a suit 
under S. 283 must include a prayer for consecuential relief. There 
is however some difficulty in holding that a claim to remission of 
assessment isa claim to a periodically recurrmg right for the right 
to remission depends upon the levy of the assessment. 

Venkata Varatha Tacha Chariar v. Anartha Chariar, I. L. R. 
16 M. 299. We have already discussed-the remarks made by the 
Privy Council ih this case in the July number of this year. But we 
would like to know at whose instance the report of this case 
appears in the Madras series. There was no judgment by the 
Privy Council, We cannot therefore understand the purpose of 
this report except that it is to enable some of the judges of the 
Madras High Court to dismiss second appeals even in cases where 
there is a material error of procedure or non-consideration of 
material’ evidence by the court helow. 


[268] Dadabhoy Dajibhoy ù. Baria Pestonji Merwanji Barucha, I. 
L. R. 17 B. 487. It is clear law that a compromise of bona fide . 
claims is valid and as good legal consideratbn, although in many 
cases the claims on the one side or tbe other might in reality have 
no foundation. Sargent C. J. and Bayley J. following the ruling 
of the Court of Appeal in Miles v. New Zealand Alford Estate 
Co. I told what we think is the only safe rals on the subject that 
the court will not set aside a compromise as unsupported by 
consideration, because its own conclusion on an ex post facto 
consideration of the claims of the parties is that the pretensions 
of one of them were completely baseless. The only condition 
that has to be satisfied is that the claim should have been honestly 
though it may be, altogether baselessly, put forward ; no errors 
of fact or of law inducing a party to make a claim will affect the 
question ; because a party hasa right to prosecute what he honestly 
believes to be a proper claim and his abstention from doing so is 
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therefore teeni legal consideraton to support a ages in 
his favour. 
Chhotalal Chhaganlal v. Dalsukhram EEE L. R. 17 

B. 472. S. 11 of the Indian Companies Act enacts that the signature 
of every member in the memorandum of Association shall be 
attested by one witness at least; it provides alsò that when the 
memorandum has been registered, it shall bind every subscribers 
The effect of the section as construed by Bayley and Candy JJ. 
is that the non-attestation of a subscriber’s signature would-be a 
valid objection to the registration, but if the registration has taken 
place a subscriber cannot escape his liabilities to the company. on 
the ground that his signature to the memorandum of association © 
has not been attested. 
Annaji Dattatraya v. Chandrabai I. L. R. 17 B.503. The. 
courts have been rather harsh to Hindu women in the matter of 
construing gifts and bequests in their favour. Because in property 
inherited from a male, a widow possesses only what is loosely called 
a life interest it is held that there is a presumption that where a 
gift or a bequest is made to a Hindu widow, unless there are clear 
words importing the grant of an absolute estate, the instrument 
will be construed as conferring only a life estate, The reason of 
the presumption is of course that it is in accordance with, 
what may be taken to be the intention of the donor, We 
have always doubted the soundness of the presumption and the 
supposed basis of it. According to the Hindu writers. any 
property given by her relations to a woman is Stridhanarn, 
see Mayne pp. 765, 766, S. 621, and with regard to Stridhanam 
a. woman has absolute contro] over it subject to certain 
restrictions. Is not the presumption made by the courts: im 
direct contravention of the rule of Hindu law where the 
[269] gift is by a relative. With regard to bequests, the only 
rule of Hindu law is admittedly that applicable to gifts. When’ 
the gift or the bequest is not by a relation, there can be'no ground’ 
for the presumption of a life interest if it is not correctly made’ 
where it is made by a relation. We are glad that Muthusami 
Aiyar and Best JJ., have held in a recent case see Ramaswami 
v. Papayya 1, that where the woman to whom a gift is' made has 
children there is no presumption that she was intended ‘to ‘have 
only a life interest. We hope that when the question ; arises 
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again, the learned judges will reconsiter the whole question and 
find it possible to hold that there is equally no ground for the 
presumption when the, woman has no issue, 

Pitamberdas v. Jambusar Town Municipality, I. L. R. 17 
B. 510. This is a sound ruling, but we really do. not’see how an 
error ona question of res judicata can be rectified by the High 
Court consistently with the ruling of the Privy Council in Amir 
Hasan Khan v. Sheo Baksh Singh 1. There is certainly no 
question of jurisdiction or irregularity in such a case. Is it not 
far better to alter the law to enable the High Courts to prevent 
palpable miscarriage of justice than to tempt their sense of justice 
to transgress the law ? | 

Banke Behari v. Sundar Lal, I. L. R. 15 A. 232. We are 
glad that a Full Bench of the Allahabad High Court has 
pronounced emphatically against the decisions in this country 
which traat a provision for payment of enhanced interest from 
the date of the bond on default of payment of the stipulated 
interest at the due date, as a penalty to be relieved against. 
We have more than once condemned the interference of the 
courts with the contract between the parties on fanciful grounds, 
vide our remarks on Kala Chand Kyal v. Saib Chunder Roy 2, 
and on the case of Umar Khan Muhammad Khan Deshmukh v. 
Sale Khan 8. And we are pleased to note that the Allahabad 
Court had set its face against the importaticn into this country 
_ of English ideas of penal provisions to be relieved against. 

Gur Buksh Lall v. Jawahir Singh, I. L. R. 20 C. 599. 
Where-a decree directs property’ to’ be sold free of a certain 
encumbrance, but by a mistake it is put up to sale subject to the 
encumbrance, Pigot and Banerjee JJ. express an inclination to 
hold that it is not a mere irregularity bat that the sale is 
absolutely illegal and invalid. The head-note gives us no 
intimation. of this view. The question when the error is a mere 
irregularity and when it renders the sale a nullity is not [270] 
easy of determination. Many of the :cases on the question are 
collected in O’Kinealy’s notes to S. 311, C. P. C. 

_. We agree with the Calcutta court in thinking that the court 
may infer from the nature of the irregularity. in the conduct of 
the sale, that the substantial injury was the result. of that 


1. I.L.R. 110.6. 2. LL.R. 19 0. 392 at p. 862 of Vol. II. M.L.J. 
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irregularity. The Privy Council have no doubt expressed them- 
selves in Olpherts v. Mahabir Pershad Singh 1; and in Aruna 
chellam v. Arunachellam 2, that there should be evidence to shew 
that the injury was the result of the material irregularity. We 
. think the Calcutta High Court is right in holding that the ruling 
of -the Privy Council does not always require independent 
evidence to prove that the injury was the result of the irregularity 
but that the nature of the irregularity may itself. be evidence of © 
` the causal connection with the injury. 


Kameshar Prasad v. Bhikhan Narain Singh, I. L. R. 20 C. 
609. Pigot and Banerjee JJ. have expressed the view that 
marginal notes of sections of Indian Acts may be used for the 
) interpretation of Acts, The opinion-of English Judges with 
reference to the- ‘marginal notes of Acts of Parliament appears to ` 
be against this view... See Wilberforce on statutes, ‘p. 294 and 
-Maxwell on the interpretation of statutes, p. 52, also Claydon v. 
Green 3, Birtwhistle-v. Vardill 4, Attorney-General v. Great 
‘Eastern Railway Co., 5, Even the opinion of Jessel M. R, in In re 
Venour’s Settled Estates 6, was modified in Sutton v. Sutton. 
Notwithstanding this great weight of authority it seems to us 
that the Calcutta Court isright, having regard to the mode of 
drafting. dnd publication of Indian Acts, in referring to the 
marginal notes of sections where the language of the sections is 
not clear. We do not know whether the marginal notes are 
ever considered by the legislature in -passing å bill, but ‘although 
their primary use is only to catch the eye we think, if they can 
‘throw light in really doubtful cases, there is no principle which 
justifies the eyes being closed against them. 


. Sheru ‘Sha’ v, The Queen Empress, I. L.R. 20 C. 642. 
Statements under S. 161 of the Criminal Procedure Code taken 
by a Police officer may be used by the accused but not against 
him. The High Court very properly declined to consider such 
-statements as part of the diary made by the police under S. 172 
‘notwithstanding a reprehensible attempt on the part of the 
police to treat them as part of the diary by heading them ‘as 
-noted under S. 172. We have dealt with the question at 
length in 2 Madras Law Journal at p. 173. - 


1. L.R. 101 A. 25 and I. L. R. 9 O. 656. 

2 I.L. R. 1 3. L. R.8380. P. 522. 
4. TOL aa 939. 5. L.R. 11Ch. D. 449 
6. L.R. 20h. D. 622 - 7. L. B. 22 Ch. D. 518, 
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[271] NOTES OF ENGLISH CASES. 


Steers v. Rogers, 1893, A. C. 232. Where a patentee assigns 
to each of two persons a moiety of his patent right, each assignee 
can work the patent without being liable to account to the other. 
for profits ;and none the less, if one of the assignees be mortgagee 
of the other’s moiety. 


McIntyre Brothers v. McGayin, 1893, A. C. 268. A.riparian 
proprietor who has a prescriptive right to take, ina particular 
way and at a particular place, water from a river and to return 
such water to the river in a polluted condition is not entitled to 
take the water in any other way or place, nor use even his common 
law right of taking it in such a way as to add to the pollution of ` 
the stream.- l 


Thomson Clydesdale Bank, Limited, 1893, A. C. 282. Where 
the appellants instructed a broker to sell certain shares and 
deposit the proceeds in certain banks in their. names, and the 
broker sold the shares, and being paid by a cheque payable to him 
or order, paid it to the credit of his own account with the respon- 
dent bank, which had been over-drawn to more than the amount 
of the cheque, held upon the insolvency of the broker, that the 
respondent bank was entitled to retain the money in discharge 
pro tanto of the debt due toit from the broker as the bank did 
not know and had made no enquiry whether the money paid in 
was in the broker’s hands as agent or otherwise. 

Per Lord Watson: When a broker or other agent entrusted 
with the possession and apparent ownership of money pays it 
away in the ordinary course of business, for onerous consideration, 
the transaction, though it may be fraudulent as between the agent 
and his employer, will bind the latter, unless he can show that 
the recipient of the money did not transact in good faith with 
his agent. . 

Cameron v. Nystrom, 1893, A. C. 308. To an action to. 
recover damages for injury caused. by-the defendant’s servant, the 
‘defence of common employment is not, applicable unless the 
plaintiff was at the time of the injury in the defendant’s actual 
employment in the relationship of master and servant. 

Where the defendants were stevedores, the plaintiff a servant 
of the ship-master on whose ship the injury was caused, and the 
person whose negligence caused the injury was a servant of the 
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stevedores, held that the defence of common employment was not 
available. Johnson v. Lindsay, 1, approved. 

Commercial Bank of Tasmania v. Jones, 1893, A. C. 313: 
Where a creditor released his principal debtor and accepted a 
third person as full debtor in his stead’ and the surety for the 
former debtor agreed to [272] give a guarantee for the latter and 
to continue his former guarantee until he did so’ and then died 
without having given it, held, in an action by the creditor against 
his executors that the former debt having been extinguished by 
the release, the remedy against the deceased was gone. _ 

Novation operates as complete release of the original debtor 
and cannot be construed as a mere covenant not to sue him. © ` 


Mercantile Bank of Sydney v. Taylor 1893, A. C. 317. Ina 
suit against one of five joint and several sureties to recover the 
amount guaranteed, it appeared that the plaintiff had, without the 
defendant’s knowledge and consent, released another of the 
sureties “ from all debts due by him to the bank atthis date. 
Held, that the plaintiff could not recover and that the legal effect 
of the release could not be modified by evidence of verbal negotia- 
‘tions prior to the release for the purpose of shewing ‘an agree- 
ment to reserve rights against the sureties. 

Exz-parte Macrea, 1893, A. C. 346. Although in very 
special and exceptional circumstances leave to appeal in criminal 
cases may be granted, misdirection by a judge, either in leaving a + 
case to a jury where there is no evidence or founded on-an incor- 
rect construction of the Penal Code, even if established, is insuff- 
cient for that purpose, especially where no miscarriage of justice 
has resulted. 

Where the presiding judge directed the jury that to convict 
the prisoner of attempting to cheat they must be satisfied of the ~ 
prisoner’s intention to cheat, that he had done acts towards such 
_ cheating sufficiently important for the law to take notice of, and 
sufficiently near to the act of cheating intended and contemplated 
and that upon the question of proximity they must consider 
whether those acts were sufficient to excite reasonable apprehen- 
sion that the act attempted would be carried out and accomplished 
with the intention to cheat, held by the Privy Council that there 
was no misdirection by the judge. 


. 1. (1891) A. ©. 871, 


VOL. Ill ` THE MADRAS LAW JOURNAL. 291 


Dibb. v. Walker, 1893,2 Ch. 429. It was held in this case, 
with reference to the terms of 3 and 4 Will. IV, c. 42, S. 5, that 
payment of interest by the tenant for life of an equity of 
rèdemption has the effect of keeping the right of action on the 
mortgagor's covenant alive against the general assets of the 
mortgagor debtor; on the ground that the hand of the tenant for 
life in possession of the mortgaged lands is the proper hand to 
make the payment of interest. 


Barber v. Penley, 1893, 2 Ch., 447. Where the performances 
in a theatre had the effect of attracting large crowds of people 
who collected in the street outside the entrance from about 2 hours 
before the opening of th: doors and obstructed access to the 
adjoining [278] premises, it was held to be-a nuisance for which 
the lessee of the theatre would be liable to the owner of the 
adjacent premises. 


In re Jones, Farrington v. Forrester, 1893, 2 Ch., 461. (1) 
Where a person mortgaged property and afterwards sold an undi- 
vided moiety of it without mention of the previous mortgage but 
with a covenant for further assurance, and the two moieties after- 
wards devolved on two different persons, it was heldin a partition 
action betweea them that the mortgage debt should be borne by 
the unsold moiety alone. A covenant for further assurance entitles 
the covenantee to require the removal: of a ‘judgment or other 
incumbrances. 


- 


(2) Where the tenant in fea ofa moiety of a property is also 
tenant for life of the whole and expends money on permanent im- 
provements to the whole property, in an action for partition bet- 
ween the owners of the two moieties after the death of the tenant. 
for life, the present value of the improvements (not exceeding the 
sum originally spent) must be borne rateably by the owners of both 
the moieties. This decision follows the dictum of Cotton, .C. J. 
in Leigh v. Dickeson, 1, that in a suit. for partition one party 
cannot take the increase in value without making an allowance 
for what has been expended in order to obtain that increased value, 
though there is no remedy for money expended in repairs by a 
tenant-in-common, so poner as the property is enjoyed in 


common, 
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In re Bowen, ‘Lloyd Phillips v. Davis, 1893. 2 Ch., 491. ` The 
principle laid down in Christ’s Hospital v. Grainger, 1, and In 
Re Tyler, 2, that the rule against perpetuities has no application 
tò the transfer in a certain event of property from one charity to 
another does not extend to cases where (1) an immediate gift in ’ 
favour of private individuals is followed by an`executory gift in 
. favour of charity, or (2) an immediate gift in favour of charity is 
followed by an executory gift in favour of private individuals. 

. Howitt v. Earl of Harrington, 1893, 2 Ch. 497. Where the 
quit-rent payable in respect of a copy-hold tenement has not been - 
paid for more than twelve years, the right to it is barred by the 
Statute of Limitations (3 & 4 Will. IV, c. 27 & 37 and 38 Vict. c. 
57). It has been, held. upon the construction of these statutes, 
that the word rent does not mean a conventional rent reserved 
by a lease but is applicable to quit-rent or other perpetual rent in 
respect of which the landlord may be said to have an estate or 


— 


‘interest. 

Wolmershausen v. Gullick, 1893, 2 Ch. 514. A surety is 
entitled to sue a co-surety for contribution, as soon as the creditor 
has [274] obtained a judgment against the surety, even though 
he has not paid anything towards the debt. If the creditor is a 
party to the surety’s action, the court may ‘order the co-surety to 
pay his proportion to the creditor. If the creditor is not a party, 
the court may pass a prospective order directing the co-surety 
upon payment by the surety of his own share, to indemnify the 
latter against further payment or liability. 


Limitation does not begin to run against a surety claiming 
contribution untily his liability is ascertained. 

In re Parsons, Ex parte Furber, 1893, 2 Q. B.122.. The 
grantor of a bill of sale was adjudicated a bankrupt after the time - 
for renewing the registration of a bill of sale had expired and. 

‘before steps were taken under S. 14 of the Bills of Sale Act to’ 
réctify the error. Held by the Court of Appeal that the time for 
régistration of the Bill of Sale could not be extended under S. 14 
so as to defeat the vested rights of the trustee in bankruptcy. 

The Queen v, Justices of Oxfordshire, 1893, 2 Q. B. 149. The 
retainer of a solicitor to conduct a cause does not extend after the 


1. 20Ch. D, 562, 581, 4, 1 Mac, & G. £60. 
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cause is disposed of, so,as to empower him to accept notice of an 
appeal by the opposite party. The mere fact that in response toa 
communication by the solicitor, the party Consults him about his 
appearance in appeal does not constitute a ratification of the 
acceptance of notice of appeal by him. 

At common law and in equity also a retainer Ina cause 
extends to proceedings i in execution in the cause, 

Henderson -v. Thorn, 1893, 2 Q. B. 16+. The measure of 
damages i in an action for breach of covenant to repair and deliver 
up in repair is the amount required at the termination of the ten- 
ancy to put the premises into a state of repair. Where any amount 
is recovered for the breach during the continuance of the tenancy 
it will be taken to represent onlv the injury tothe reversion and 
not the sum required to put the premises tnto repair. The proper 
method of assessing damages ‘at the end of the tenancy is there- 
fore to determine the sum then required to make the repairs and 
deduct therefrom the amount already paid together with a sum 
for depreciation. " i 


Tadman v. Henman, 1893, 2 Q. B. 168. Although a licensee 
under a tenant would be estopped from disputing the title of the 
landlord in a suit in ejectment, a person bringing his goods on 
. the premises by the tenant’s leave is not estopped from disputing 


the landlord’s title in an action for conversion by illegal distraint ) 


of such goods. ; 

[278] Miller v. Hancock, 1893,-2 Q. B. 177. Where a 
landlord lets a building in flats to tenants, retaining the possession 
and control of the stair-case by which access to the flats is 
obtained, there is an implied undertaking on the part of the 
landlord to maintain thé stair-case so far as might be necessary 
for the reasonable enjoyment of the demised premises, and the 
landlord is responsible for injuries sustained by persons visiting 
the tenants of the flats on ‘business. ~ 

Zierenberg v. Labouchere, 1893, 2 Q. B. 183. Where a 
libel makes general charges against a person, a plea of justifica- 
tion must state particulars of the facts relied on by the defendant. 

Bentsen v. Taylor, Sons & Co., 1893, 2 0. B. 193. The 
power to order inspection of eE and direct copies of them 
to be taķen includes the power tọ direct photographs of them to 
be taken. 
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Chamberlain v. Young, 1893, 2 Q. B. 206. “An instrument 
which was made payable to “—order,” the blank never having 
bay filled in, must be construed as meaning that it was payable 
to “my order,” that is, to the order of the drawer and when 
indorsed by him is a valid bill of exchange. 

Lister v. Lane & Nesham, 1893, 2 Q. B. 212, A covenant to 
repair must be construed with reference to the condition and 
nature of the premises demised, The effect on the buildings of 
the natural operation of time and the elements must fall on the 
landlord. Where therefore the walls bulged out during ’.the 
tenancy, and after its termination the ‘house’ was condemned as 
a dangerous structure, but the bulging was found to be the result 
of bad foundations and age and the repairs could not have been 
effected without extraordinary measures being taken, held that the 
tenant was not-liable as for breach of covenants to repair. 

In re Flatau Ex parte Official Receiver, 1893, 2 Q. B. 219. 
Where a receiving order has been made against a debtor.at the 
instance of a creditor, the order cannot be rescinded: merely on 
the consent of the creditor, but only on aconsideration of all the 
circumstances of the case including the conduct of the debtor, 
both before and after he incurred his debts. The court has to 
consider not merely whether’ the rescission of the order is for the 
. benefit of the creditors but whether it is conducive or detrimental 
to commercial morality and to the interests of the praa at 
large. 

In the Goods of DeBeaufort, 1893, P, 231. A testator who 
was a Frenchman resident in France by his will made there 
constituted a domiciled French subject his universal and residuary 
legatee. Part [276] of the estate was in the English Funds and 
there ‘were no debts in England. Held administration of the will 
annexed might be granted to the residuary legatee on his giving 
an administration-bond with two foreign sureties. 


| MISCELLANEOUS. : 
William Holloway :—It is more than fifteen years since the 

late Mr. Holloway left this country to retire into the obscurity 
of English village life leaving behind him an unequalled reputa- 
tion for legal erudition.’ But the younger aswell as the older 
generation of lawyers in this country cherishes a profound respect 
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for his memory inspired by the records of his adic deliverances 
found in the early reports. Even at a time when the Madras 
High Court was pre-eminent for the learning and ability of its 
members he was the most prominent figure.in the eyes of the 
public. To the Mofussil mind in those days he was the embodi- 
ment of the High Court of Madras. Of him it may truly be said 
that he was one of the most learned and: accomplished ‘judges 
that have ever presided over an Indian tribunal. The news of his 
death has been received with sorrow throughout the presidency. 


Mr. Justice Telang :—The death of Mr. Justice Telang at 
the early age of 42 has cast a gloom over Indian Society. Within 
a short judicial-career of five years, he has left a record of work 
which has compelled the admiration of all. One of the ablest 
among the judges of a court presided over by men of ability he 
has shown a thoroughness of research and a keenness of intellect 
which would do credit to any judge. Although he was cut off 
in the prime of manhood and in the fullness of his powers and 
after only a brief record of judicial service, he has added to the 
reputation of Indian Judges in this country more than any other 
man of his time. 


Conspiracy : Association of retail coal dealers to regulate 
prices :—In People v. Sheldon 1, decided in one of the depart- ` 
ments of- the Supreme Court of New York, it appeared that ` 
the retail coal dealers of a city formed an association [277] the 
main purpose of which was to fix a minimum retail price 
of coal for the city and vicinity, with the design practically to 
compel under prescribed penalties, every coal dealer in the city 
to join it and regulate his business by its constitution and by-laws, 
which prohibited soliciting business except as provided’ therein, 
and the taking of club orders of associated buyers at reduced 
prices, and provided for keeping the retail price of coal uniform, 
so far as practicable and required a certain vote of the association 
to change the price. The constitution also provided that no price 
was to be made amounting to more than a fair and reasonable 
advance over wholesale rates, or more than the current prices of. 
the coal exchanges at certain designated neighbouring cities when 
figured upon corresponding freight tariffs, and the retail price of 


l. 47 Alb. L. J. 185, s. c. 15 Orim. Law Mag., 412, 
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coal actually fixed by the association was a fair price. It was 
held that the association constituted a combination in restraint of 
trade, and membership in such association would support-a con- 
viction on an indictment for conspiracy to commit acts injurious 


. to trade. —American Law Review. 


Judicial sale : Set aside because no one would: bid against a 
poor widow :—In the case of Herndon.y. Gibson 1, decided by 
the Supreme Court of South’ Carolina,a mortgagor at the sale 
of the mortgaged premises publicly announced that she intended 
to bid ; that she was a widow dependent upon the property for 
her support; and she requested that no one bid against her. It 
was held that this statement had the probable result of preventing 
free competition at the bidding, and that the sale ought to be set 
aside. (The'court cited the following cases: Carson v. Law 2, Ha- 
milton v. Hamilton 3, Martin v. Evans t, Dudley v. Odom 5,’ 
Barrett v. Bath Paper Co,8..1n Woody v. Smith", it was held that 
where, at a' públic sale of the personal property of a deceased per- .- 
sôn, his widow purchased many articles at a nominal price, the 
bystanders refusing to bid against her, the sale was not thereby 


‘rendered void, if the auctioneers conducted the sale fairly after'due 


notice, and without conniving with the widow. The decision: 
first above quoted suggests some speculations as to the remedy 
of the mortgagee. Suppose that, when the property is again put 


. up for sale, the widow again appears and makes the same state- 


ment, can it be doubted that the well-known chivarly and genero- ` 
sity of the white people of South Carolina—a trait of character 
conspicuous in the humblest as well as the highest, —will again 
prevent them from coming forward and bidding against her ? How 
‘many successive sales will the Supreme, Court set aside 
for that reason? The Supreme Court can set aside - sales and 


- order, new sales, but it cannot compel the people of South 


Carolina [278] to bid against a widow in ‘humble circumstances. 


. ‘The mortgagee will then be obliged, in order to protect his 


‘interests, to bid the property in himself, and as he might have 
done this at the first sale, what practical good i is there in the 
decision ?— American Law Review. 


t 


1. 178. B: Rep., 145. ` 2. 2 Rich. Esq., 8. C., 296. 
3. Id. 355. 4. Id. 868. 


5. 58. C., 181. T 6. 188. C., 128. 
7. 6 N.C. 116. 
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Lord Chi ef ustide Coleridge; Mr. (now Lord Justice), 
A. L. Smith; Mr. Justice Day; Mr. Baron Pollock; and Mr. 
Justice Charles :—The career of Lord Coleridge has already been 
traced with considerable minuteness in the pages’ of the “ Green 
Bag,” and we need only repeat that his Lordship is the son of an 
eminent common-law judge and the grand-nephew of the author 
of the “ Ancient Mariner;” that he was carefully educated at 
Eton and Oxford, where he reaped a perfect harvest: of honors ; 
that he was asingularly successful barrister and politician (his 
complexion is ardent Liberal) ; and that although not in the 
highest sense of the term a great lawyer, he has made an excellent 
judge and an incomparable titular chief of the Courts of Com- 
mon Law. Ofhis four learned colleagues the characteristics are 
more interesting than the biographies. Sir A. L. Smith was at 
one time “ devil” to Sir Henry James ; he then became one of the 
junior counsel to the Treasury, and soon afterwards ascended the 
bench.as a puisne judge of the Queen’s Berich Division. He 
served as one of the Parnell Commissioners, and on the recent 
retirement of Sir Henry Cotton, was promoted to a Lord 
Justiceship of the Court of Appeal. Lord Justice Smith has one 
of the hardest heads among the English judiciary, and an incisive 
intellect. which acts like an acid solvent on rhodomontade. He 
is revered by all competent counsel. Mr. Justice Day is the author 
of a leading, although now somewhat antiquarian treatise on the 
Common Law Procedure Acts. He also was one of the Parnell 
Commissioners. His prevailing characteristics are wide mercantile 
experience and great “ strength,”—a term for which no lawyer 
needs to have a definition. Mr. R. B. Finlay, Q. C., was his 
favourite pupil at the bar, and succeeded to his practice when he 
went.to the bench. Of Mr. Baron Pollock it need only be said 
that he is the son of the late Chief Baron Pollock that he was 
regarded at the bar as an eminently sound junior, with an excep- 
tional knowledge of the mysteries of the old pleading; and that — 
—Sir John Huddleston having now gone over to the majority— 
he is the last of the Barons of’ thedefunct Court of Exchequer. 
Sir Arthur Charles is a very able commercial lawyer, but has not 
yet had the opportunity of earning great judicial distinction.— 


Green Bag. 
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‘BQ THE LIABILITY OF THE GOVERNMENT FOR 
“THE TORTS OF ITS SERVANTS (continued). .- 
We shall now examine the leading Indian decisions , upon 
the subject. Reference has already been made to various parts 
of the judgment i in the P. & 0. S. N. Co. v. Secy. of State for 
India 1, and it only, remains for us to state the nature. of 
the claim advanced in the case. and the way in which it was 
disposed of.. The suit was brought to recover damages. for 
‘injury to the plaintiff's horse by fright caused by the carelessness 
‘of the defendant’ s servants in carrying an iron funnel- casing 
across a road and dropping itin the middle of the road, - Fhe, 
casing was required for a river steamer which . belonged to, ànd 
was kept up by, the Government for the carriage Of private pas- ` 
‘sengers‘and goods-on hire and was at the time of accident lying 
in the Kidderpore docks for ‘repair. ‘The plaintiff's claim was 
allowed ‘on the ground that: the Government iricurred a liability 
by reason òf the” negligence: of their servants while they were 
‘émployed on behalf of the Government i in a business of a private 
nature. Nobin Chunder Deyv. The Secretary of State for 
India? applies these principles to an extreme case and affords an 
"unconscious demonstration of their unsoundness. The suit here 
“was for damages for refusing to fulfil a contract to issue licenses ° 
“for the sale of ganja, the plaintiffs bid having been accepted at 
“an auction sale. It was held by the court that the contract did 
‘not relate to. a matter which could . be carried “on asa ‘private: 
“undertaking, but related to the revenue, and that the Secretary 
. of State could not be’ ‘sued, not even for a refund of the plaintiff's 
“deposit: The ‘principles applied in this- case’ have not been 
‘accepted i in subsequent decisions, | 
ae :[280] In’ The Secretary of State for India in Cotneil v. ` Sheo 
Singh Rai 8. Government promissory notes had been delivered 
_-to a treasury officer for consolidation into a single note and a 
receipt duly obtained from him. One of the notes having been 
“misappropriated ` by a subordinate officer, it was held that the 
‘Governnient was. liable to the owner of the notes for damages for 
‘refusal-to fulfil their contract to déelivera consolidated note for the 
‘value of the three notes. . Ià. The Secretary of. State v. Ram 
Uprah Sirigh * the question whether the Government- could:in 


1 6B.H.O.R App. 1. -~-2.-- I. L. R. 1 0. 11. 
3, L.L. R.2A.7 4. I, D. R. TA. 140, 
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‘breach of their contract of permanent settlement impose addition- 
al assessment om land was held to be one cognizable by the civil 
courts. The’ same point ‘was decided by the Privy Council’in 
the’.same way in Secretary of KAR for India in ous V 
‘Fahamidannissa Beghum 1. a 

‘The liability of the Government of India to be sued for the 
‘restoration of lands belonging to its subjects and improperly seiż- 
ed by it was` recoghized by the Privy Counċil in Forester v. 
‘Phe Secretary of State 2. Their Lordships observed, “ The pos- 
session was taken under color of a legal title į that title being the 
undoubted right of the sovereign power to resume, and retain, or 
assess to the public tevenue, all lands within its territories, upon 
the determination of the tenure under which they may have been 
exceptionally héld rent-free. If by means of the continuance of 
‘the tenure, or for other’ cause, a-right be claimed in derogation 
- of this title of the Government, that claim, like any other arising 
between the Government, and its subjects, would, prima facie, be 
cognizable by the Municipal Courts of India.” 


«: The liability of the Crown to be sued for repayment of 
money wrongfully seized by it in the shape of tax or duty was 
elaborately- considered by the High Court of Madras in Hari 
Bhanji v. The Secretary of State for India 3, and in: the same 
case on appeal; The Secretary of State for India v. Hari Bhanji'4 
and differing from the view taken by the Calcutta High Court 
in.Nobin Chunder Dey v. The Secretary of State for India; the 
Madras High Court affirmed such liability. «So far as the actual 
decision in the case was concerned, the Madras High Court was 
undoubtedly correct. But with all respect to the learned judges 
‘who ‘decided the case onthe original side and on appeal, it 
- [281] seems to us, that while'avoiding the errors of the Calcutta 
"High Court, they have fallen into: other errors of their own. E 


Iù the judgment of Mr. Justice Innes i in the original suit it 
is assumed (I. L. R. 4 M. at Ppp. 348 to 350) that except where 
the wrongful act done is done on behalf of the Crown, or sovereign 
power, and is ratified, and becomes by ratification an act of State, 
_ the liability of the Government for the torts of its servants, or 

agents is co-extensive with that of private principals. No 


1. I. L. R. 170. 590,- - 2% 12 B.L, R. 120, 160. 
3. I. L. R. 4M. 844. 4, I. L. R. 6 M. 273. 
5 LG RG. | 
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authority however is adduced by the learned judge for such a 
-broad assumption beyonda declaration to be found in the pream- 
sble-to Bengal Regulation III of 1793 that “in order that 
. Government itself in superintending the various branches of the 
resources of the State, may be precluded from injuring private 
property, they have determined to submit the claims and interest 
of the public in such matters to be decided’ by the courts of 
justice, in the same manner as the rights-of individuals.” But 
this inténtion was admittedly not embodied in the Regulation, 
and itis an established rule of interpretation that, “ where the 
-preamble is found more extensive than the enacting part, it is 
inefficacious to control the effect of the latter, when otherwise free 
from doubt,” Maxwell on the interpretation of Statutes, 2nd Ed. 
62; see also Francis v. Maas 1, ‘Market Harborough Trustees v. 
Kettering Highway Board, 2. The other- regulations referred to 
-by the learned judge relate to the liability of public officers and 
-haye-no bearing upon the liabilities of the Government. 


The appeal was heard by Turner, O. J., and Muthusami 
‘Atyar, J. and their Lordships disapproved of the distinction taken 
-in thè P. €0.S.N. Co. v- Secy. of State for India, 3, and thought 
' ‘that even in regard to acts done in the exercise of sovereign 
power, the Government was liable in respect of some, and that 
the real distinction was between acts which do not profess to be 
justified by Municipal law and are therefore to be termed acts 
of State, and acts which profess to justify theinselves by Municipal 
Jaw, and that the former class of acts alone was exempt from the 
cognizance of the Civil Courts. It seems to us that the judg- 
ment of the learned judges is largely open to criticism. Not 
merely does their definition of acts of State appear: to be ques- 
tionable, but the positive and negative branches of their rule 
of liability also. The learned judges seem to [282] think that . 
if an act done by the State does not profess to be justified by the 
Municipal law, it amounts to an act.of State and is exempt 
from the cognizance of the Civil Courts. - Suppose there is an 
arbitrary seizure vi the lands of a subject by the Crown without 
the least pretence of a justification, and without assigning any 
reason whatever. Can it be contended that the subject has no 
remedy for the invasion of his legal rights, because the Govern- 


1. 3Q.B.D. 341 2. L. R., 8 Q, B. 308. 
3. 5.B.H.C. R. App. Lat p. 9. 


de facto political sovereignty.’ 
by Mr. Justice Stephen, (History of the Criminal Law, Vol. I:;, 
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ment have-given no reasons in justification of their'act'and have 
no reasons to give? -If this were the law, the Government could 
easily secure immunity: tn the case of all wrongful acts by making 
no attemipt at justification, We are glad however to say that it 
is not the law.- An act of. State:cati be done only. in -referénce to 
persons who are not. ‘subjects. It is -defined by Sir Frederick 
Pollock (Torts, 3rd Ed., p. 99) “as anact done or adopted by 
the prince or rulers of a foreign independent “State in-their 
political-and-sovereign' capacitys and - within the -limits of-their 
` Itis. defined more - -particularly 


p. 61) as “ an act injurious to the person or to the property. of 
some person who is not at the time of that act a subject of Her 
Majesty ; which act is done by any répresenitative of Her Majesty’s 
authority, civil, or nilitary, and is either previously sanctioned, 
or subsequently ratified by Her Majesty.” As betivéen the 
sovereign and his subjects, there can be no such thifig ‘as an act 
of State. As Mr Justice Stephen remarks, at p. 65, “ Courts of 


- law are established for the express purpose of limiting public 


authority in its conduct towards individuals. If one British 
subject puts another to death or destroys his property by the 
express command of the king, that command is no protection to 
the person who executes it unless it is in itself lawful, and it is 
the duty of a proper court of justice to determine whether it is 


lawful or not.” See also Entick v: Carrington. 1, and the recent 


case of Walker v. Baird, % The law on the subject is thus 
summed up by Sir Frederick Pollock (Torts, 3rd" Ed., p. 103), 
“ If we may generalize from the doctrine of our own courts, the 
result seems to be that an act done by the authority, previous or 


subsequent, of the Gavernment of a sovereign State; in the 


exercise of de facto sovereignty, is not examinable at all in the 


courts of justice of any other State. So far forth as it affects persons 


not subjectto the Government in question, it is not exa ninable 
[288] in the-ordinary courts of that State itself. It ‘and so far 
as it affects a subject of the same State, it may be, and in 
England it is, examinable by the courts in their ordinary 


' jurisdiction.” The Tanjore case, The Secy. of State in Council 


of India v. Kamatche: Boye Sahiba 3, to which reference ‘is 


1. 19 St, Tr., 1043. - i ..(1892) App. Cas., 491, 
3, 18 Moo: P, C. 0. ee 
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made by the learned judges does not really support their definition. 
The transaction was one between two States and not between’ a 
State andiits subjects. The learned judges of the Madras’ High 
Court-have laid hold of a part’ of the language used’by their 
Lordships of the Judicial Committee without reference to'the 
language closely preceding it and constituted it into a definition 


‘of ‘an Act of State. The question put to themselves ‘by ‘the 


ce 


Judicial Committee was whether it was a “ seizure by arbitrary 
power on brhalf of the Crown of Great Britain of the dominion 
and property of a neighbouring State, or an act ‘not affecting: fo 
justify itself.on grounds of Municipal law” or whether-it was 
“in whole, or in part a possession taken by the Crown, under 
'còlot: of - -legal title, of the property of the late Raja of Tanjore in 
trust for those who by law might be entitled to it on the death 
of the last possessor.” According to the Privy Council, to be 
classed as an act of State,.an act must not only profess not to 
‘be justified by any Municipal law, but must also be a transaction 
‘between. oùe State and another ‘State or the ‘subjects of. the 


‘latter State, 


- There are however certain wits of the Crown whieh the 


‘Municipal courts are -debarred . from taking cognizance of; -but 


‘which cannot be correctly described: as acts of State.- Matters 


-falling within the prerogative. of the Crown, ie., ‘ the 
discretionary authority of the executive” as the term is S 
‘by Mr. Dicey (The law, of the Constitution, p. 352), and.Sir 


William Anson (The law and custom of the Constitution, .Part- 


AL p. 2), would be beyond the jurisdiction of the Municipal 
-courts, > Instances of such matters „are the choice of.ministers, 
.the making of war and peace and treaties, the enforcement of 


military. discipline, and the cession of territory, 


- 


-. -As regards the positive branch of the rule- | of liability laid 
down by-the learned judges of the Madras High Court,: it has to 
be observed-that it errs by- being. too wide, . The-Government 


_ would not be liable, as we have seen, for.the torts of. its servants, 


however highly placed, where it has derived no ‘material 
advantage therefrom. The principles laid down in this case 


. were. applied to the [284] case of a tort in Vijaya Ragava v. 


, Secretary of State for India }, where a suit was held. to lie 


against the Secretary of State for Sdamages for the ene 
1l IL R,7M, 466... 
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removal of the plaintiff from the -office of Municipal Commis- 
sioner by the Governor in Council, The learned judges treated 
the question of the liability of- the wovernment as settled, by 
their earlier decision. . 3 | 

-It must not however be supposed that a person who has 
been wronged by an officer of State acting within the scope of 
his employment has no remedy.” He would have a remedy 
against the wrong-doer himself, whether the aéf was his own; or 
was authorized by him, or done by the express order of his’ 
superior, Rogers v. Rajendro Dutt 1, Collector of Sea Customs v. 
P. Chithambaram 2. In the former case the Judicial Committee 
observed, “ The irresponsibility of the supreme power for 
tortious acts could not be miintained with any show of justice, 
if its agents were not personally responsible’ for them ; in:such 
cases the Government is morally bound to indemnify its ageńts 
and it is‘hard on such agents when this obligation is not satisfied; 
but the right to compénsation in the party injured is paramount 
to this consideration.” Where the act done, though ‘in excess 
of the authority conferred upon the doer, is justifiable under the 
constitutional powers and prerogatives of the Crown and is, as 
a matter of fact, ratified by the Crown, the act wilk lose its 
-wrongful character. 


“i "s o O CRITICAL NOTES. : 
QUEEN- EMPRESS v. ett ae Lee Re Toa, 
AO °° | 
‘Forgery—Intent to defraud :—The decision of Edge C. J., 
‘and Aikman J.,in this ‘case has , once again. brought irito 
‘prominence the question as to the’ „necessary ingredients of the 
“offence of forgery ùnder the Indian Penal’ Code. .The ‘somewhat 
‘too -frequent -examination frauds. that- bave been taking’ place 
“within the. last few years ‘have drawn more than ordinary 


-atterition to the sections ‘of the Code dealing ‘with the “definition 


‘of forgery and its various forms: Upon™-tHe facts of the casé 
‘under ` notice there was very little rodm_ for doubt that fhe 
‘making of the’ false certificate of attendance at the first year’s 
‘course at the Canning College amounted to the offence of forgery, | 
-It was made with the intent [288] to defraud -the principal ôf 


-Queen’s College -who was paid by the fees of :the: students, 
seri L 18 Moo. P: 0:°0.; at p286: ~>- -o QTD, R, 1 M, 89.- S 
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of the fees due to him for the first year’s course, and it was 
produced before him again with intent to obtain a consolidated 
certificate of attendance to enable the student to appear 
for the pleadership examination. Now the intent to deprive 
the principal'of his fees and the intent to obtain a certificate 
which was deemed to be of some value were both held 
to be fraudulent “within the meaning of the term as defined 
in the Code. The court also held that the false certificate of 
attendance at the first year’s course was made with the intent to 
support a claim, i.e ; a claim to be admitted to the second year’s 
course and that the intent to obtain the consolidated certificate 
‘was an intent to cause a person to part with property. There 
can be no doubt that the conviction’ in the case was right. The 
intent to deprive the principal of his fees wis undoubtedly dis- 
honest or fraudulent and the making of the document coupled 
with that intent was sufficient to constitute the offence. 
Supposing the case was not complicated ‚with the question of 
fees improperly withheld, was the offence of forgery committed ? 
The case would then depend upon -the meaning of the terms 
‘fraudulently ” and “intent to commit: fraud ” used in Ss. +64 
and 463 of the Code. In all the three parts of S. 464 whether 
the act consists in making, cancelling or altering a document, or 
in causing another deceived or ignorant through intoxication or 
insanity of its contents to make it, a dishonest or fraudulent 
intention is a necessary element of “ making a false document,” 
Making a false document. with the further intent specified in 
S. 463 amounts to forgery. Dishonesty in the Code is confined 
to the intent to cause wrongful gain or wrongful loss of property. 

If there was nd question of depriving - the principal ọf fees, -no 
dishonest intention would be deemed to have existed in this 
case. It seeths to us very doubtful whether the intent to get the 
consolidated cértificate was an intent to get the principal to part 
with property. Although the certificate after it had been deli- 
vered to the student might be property in the hands so as to 
render theft. of it penal, it was of no value in the hands of the | 
principal. Causing the’ principal to deliver the slip of paper to 
„the student does not cause him to part with what was property 
tohim, De minimis non curat lez. In the absence therefore 
of a dishonest—intention we have to-see whether the document 
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was made fraudulently. i. e, „with: intent: to, defraud: (S.,,25), 
There was the, intention. to ‘cause .it, to be believed that it 
[286]. was made by another as required: by S.;463, clause (1). If 
the certificate was also fraudulently made, the. offence of forgery 
was complete, for ; under: S. . 463: making a false document with 
nothing more than the, intent to commit fraud, . which. “intent, in 
the, absence of- dishonesty, .is necessarily included, i in making.a 
false,document, is forgery; We apprehend that there. is no.dis- 
tinction between intent-to defraud: and intent. to commit oe 

We have thus to determine .the meaning of the expression “in- 

tent to defraud. ”- The -word “ fraudulently ” occurs.in' various 
séctions of the. Penal Cees: see Ss. 208,'209, 210; 415, 464, 471, 

` 487, 488, Qer ee 1 are a 


Forgéry at common Taw ‘has been’ Pa define’ in text 


~ 


books and by’ judges of eminence, ‘but all definitions ‘includé the 
intent to defraud as‘a necessary element'‘of the « crime. ‘But we 
have nowhere been able to find a definition, of'what is an initerition’ 
to defraud. It is defined by Blackstone as “the fraudulent 
making or alteration of a writing to ‘the prejudice’ of another 
man’s - ‘right ” 4 Bl.'Com:, 247, In 2 East’ P.' C; 852, 
“E orgery denotes a false making’ a making malo ‘amino of 
ariy written instrument for the purpose of fraud and deceit.” 
Hawkins says, “ Forgery scemeth’ to be an offence in falsely 
and fraudulently making or altering ` any matter’ of record or 
any other authentic mattér of ‘A public nature." Again he" Says,’ 
“The notion of forgery doth not seem so much ‘to consist-ih the 
counterfeiting a than’s hand and‘seal which ‘may often be done 
itihocently, but i in the ‘endeavouring to give an ‘appearance’ of 
truth to a’ mere deceit and falsity. and ‘either ‘to’ impose’ that 
upon the’ ‘world as the solenin act of andther which hé'is nd’ way 
privy. to or “at least “to” make a” man’s owh act ‘appear’ to’ have 
been’ done ata time whéti it ‘Was ‘not donë; arid’ by’ ‘fordé öf stch 
falsity to give it an operation which 1 in truth’ and justice it ought 
not to have,” ‘Hawkin’s P. om Chap. “21, p. ‘263. Bishop ‘in his 
Criminal Law, Vol. IL, Sv 523 says, ‘ “ Forgery i is the false making 
or ‘materially’ alteting’ with intent to defraud, of any writing, 
which, if genuine, might apparently be of legal ` efficacy or the 
foundation of a legal: liability,” ‘or more: ‘succinctly j forgery. i is.the 
fraudulent making of al falsé writing, which if geriuing, woilld be 
39 
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apparently of some legal efficacy.” In the fifth report of the 
Criminal Law Commission, the English commissioners propóseč 
the following definition, ‘‘ Forgery consists in the false ane 
fraudulent making of an instrument with intent to prejudice any 
public or private right.” Mr. Justice Buller in Rex v. Coogan 1, 
[287] defined forgery as “ the making a false instrumient witk 
intent to deceivé,” and Mr. Baron Eyre in Rex v, Taylor 2, as 
‘a false signature made with intent to deceive.” But as remark- 
ed by Russel, Vol. II, p. 628 in the word ‘ deceive,” must ‘be 
‘ intended to be included “an intent to defraud.” In Rex v- 
Parkes 8, Grose.J. defined it as the false making a note or other 
instrument with inteùt to defraud. - In In re Windsor 4, Shee J- 
said, “it is the making or altering of a ‘document with intent tc 
defraud or prejudice another so as to make it appear to be a-docu- 
ment made by another.” These definitions which. we have 
extracted at .length do not carry us beyond the intention tc - 
defraud. We do not geta clue to the meaning of the word. 
“defraud.” That it includes deception is clear enough ; but æ 


mere intention to deceive does not amount to an intention to _° 


defraud. It has been sometimes thought.that fraud suggests a loss: 
of property and that an intent to defraud means an intent to 
cause loss, of property by deception. Sir Fitz James Stephen: 
says in his History of the Criminal Law, Vol. III, p. 187, “ The 
meaning of the phrase ‘ intent to defraud’ would be more exactly 
though less neatly expressed if it was intent to deceive in such 
a manner as to expose any person to loss or the risk of loss.” 
If the loss herein indicated refers to loss-of praperty, it appears. 
to us that this will narrow the limits of the crime. Ss, 468 and. 
469 of the Indian Penal Code deal with special kinds ¢ of forgery. 
S.. 468 prescribes a special punishment for the a dimission of 
forgery with the intent that the document should ibeiuséd for the 
purpose of cheating. S. 469 again prescribes a similar punish- 
' ment for the commission. of forgery with the intent that the 
document shall harm the reputation of any party. Now the first 
clause of S. 464 specifies an intention to cause the belief that the — 
document was made by a person different from the one making it 
and a further dishonest fraudulent intention. “And a fraudulent 
or dishonest intention appears in clauses 2 and 3 ofS. 464. 


1/ 2 Bast. P. C. 853. | . @& 2 East. P. C. ‘868. 
8. 2 Leach. 4 Edn. 775. 4, 10 Cox. G. O. 
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S. 463 requires a further intention-to cause damage or injury or to 
support aclaim or title, or to cause a person to part with property 
or to enter into a contract or to commit fraud &c. Now if the 
dishonest or fraudulent intention which is a necessary element of 
making a false document were confined to an intention to cause 
loss or gain of property, it seems to us that Ss. 468 and 469 
would be somewhat incongruous. For the commission of the 
forgery itself would involve a more [288] heinous intent than 
the special intent required by S. 468 and the combination of an 
intent fo cause loss of property with an intent to harm the reputa- ` 
tion is not likely to have been intended’in S. 469. 

It appears to us that the decisions tend to shew that the 
intention to defraud is equivalent to an intention to deceive in 
such a manner as to obtain a legal advantage from another, or to 
affect the legal rights of another. The definition of the English 
draft Penal Code, “ that forgery was the making of a false docu- 
ment knowing it to be false-with the intention that it shall in any. 
way be used or acted upon as genuine” very nearly expresses the 
meaning of the expression ‘intent to defraud.’ The making of a 
false testimonial of character in order to obtain the post of school- 
master, Reg v. Sharman }, and the making of a false letter of 
recommendation to secure the appointment of a constable, Reg v. 
Moah 2, see Abdul Hamid v. ‘Empress 8; were held to be for- 
geries, There was in these cases no loss or risk of loss of any 
property, although the intention was to secure a place which was 
a source of profit, Illustration (k) to S. 464 is to the same 
effect.. In Rex v. Collier 4, an attorney changed a distringas into 
a summons for the recovery of a debt which was due and the 
debtor paid the money, but the court held that there was no 
intention to defraud as it was a common irregularity which was 
countenanced by, the officers of the court. The opinion was 
however .intimated that after this warning, if the conduct was 
repeated, there might be reason to infer an intention to defraud. 
In the language of the English commissioners quoted by Bishop, 
Vol. II, p. 53, “The offence extends to every writing used for. 
the purpose of authentication as in the case of a certificate by 
iwhich an officer or other authorized person assures others of the 


1. 1 Dears. O. C. , 286. E 9. Dears & B. 550. ` 
3. I. L. R. 18 0., 849. á. 50. &P. 160. 
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truth of any fact or of a. warrant by which.a magistrate signifies 
his authority to arrest an offender.’ The intention in these cases 
is‘probably to injure another. not with réference to his property. 
but in his person. The false entry of a marriage ina register and 
the writing of a pretended order as froin a magistrate to a jailor 
to discharge a prisoner. have been. held to be forgeries.under the 
common,law. In Reg v. Toshack, ae which was very similar to 
the cases of examination. frauds i in this country, a certificate as a 
good seaman was forged with, intent tò obtain a certificate of nauti- 
cal skill [289] and fitness to act as master måriner from the corpo- 
ration of Trinity Honse, after examination, ‘and the court held thit 
this amounted to forgery at the common law. Inan American case 
noted i in Bishop’ s Criminal Law, Val. II, S. 598, it was held that 
ifa party forged a deposition to be used: in court stating merely 
what was true to enforce a just ‘claim he committed the offence; 

the law inferring conclusively the intent to defraud, . If a person. 
forges a writing purporting to bea divorce by a Mahomedan of, | 
his wife with intent to cohabit with the wife the act is punishable l 

‘as forgery, Queen v. Azimooddeen 2, Or’ suppose’ ‘he forges a 
confession of ‘adultery by the“ wife so as to induce the husband 

to: divorce her or that he forges a direction by the husband to his. 
wife to’ hand over the ctistody of a child; it ‘cannot be pretended 

that it is not forgery. The decision of Collins C.J. and Parker J. in 

` Queen Empress v. Appasami 8, 8; where a petson presented himself as 
another at a University - ‘Examination and signed certain answer. 
papers in the name ‘of that other with a view to obtain a certificate’ 

of having passed the.examination for that other follows the same 

principle. Mr. Mayne says in his Commentary on S. 463 of’ the 

Code, “writing a spurious invitation to dinner -might be- very 

culpable‘as a hoax but: would: not be a fraud.” But.we fancy. 
that if the invitation was ‘forged-as from an intimate friend to 
ensure the presence of the guest at a place where‘he might be. 
waylaid, there would be no difficulty in holding that it was forgery, ' 
although no loss of property was: intended. ‘Where an appeal, 
from an order of assessment: under Act XXI of 1867 by the: 
assessor had become barred and a false certificate that application 
for a'copy of the order was-made before the expiry of the appeal 

„time, was made with a view: to secure the hearing of-the appeal 


1.- 1 Den, .C. C, 492. 2. 11 W. R.'Or. B18, 
8 I” L. B.19M.151. `“ 
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as in time, Loch and- -Glover-JJ.. held that ; the making of the 
certificate was forgery.: Loch*J. said, “It was made fraudulently:: 
7.@, with intent to deceive. It was made -with the intent to: 
deceive the commissioner into a.belief- that the appeal was filed: 
within time. - It is clear that it was: made with'the fraudulent. 
intent to cause it:to be believed that it was mide at a time-at ~ 
which ‘it was ‘not made,” Queen v. Sookmoy Ghose |. Weare 
therefore inclined to think that if a false instrument is‘made.with:' 
intent to deceive somebody and by such. deception to gain some 
advantage in the eye of the law from another, whether pecuniary- 
or otherwise or to effect, prejudicially the legal nghts ot another, ` 
‘the offence of forgery i is complete. ’ | cee 
me [290] It has no doubt been held i in many Indian cases thar 
the making'of a falsè instrument was not forgery. but the tòütt 
observed in those cases that although the remote ‘consequence of 
the act might be to defraud somebody the intention to be inferred 
as being present in the mind at the time ‘of the act was not one ` 
to defraud. ` ‘Where “A signed his ~ name without’ authority to, 
petitions to the mamlatdar for summary assistarice for the recovery ” 
of rents from B’s tenants with the inténtion to deceive the 
mamlatdar into the belief that they were signed by B hithself, | 
the court held that there was nọ intention to defraud an ybody, for ` 
nobody’ S ‘rights. could be ‘prejudiced, Reg v. Bhavani. Shankar 2, 
In T he, Dun A Lal Gumul a where the prisoner altered. an, 
office report with.a view to screen his. own ‘negligence ; and not to. 5 
defraud anybody, he having losta portion of a record for. which 
if the report had stood in its. original form he would have been | 
called upon to account, -the court, Turner and Spankie JJ: held ,. 
that there was no forgery. committed. . In. re Mir Ekr ar Ali 4, 
was not altogether a satisfactory. decision.. Garth C. J. and 
Field J, held in this case that the-alteration of the date.of a. 
document which would otherwise not have been presented in law 
for registration for the purpose of getting It: registered was not 
forgery. The. alteration was intended to deceive’ :the tégistrar’ 
into thinking. that the document was. presented in time. and if it.. 
was compulsorily registrable would alter the rights of the parties. 
which would remain unaffected by the non- registration. . Where 





1. 10 W. R. Or: R.2838. o s , 11 B.H:0.R.-3. z 
3. 2 N.W.P.0,R, Tl. g Ti j > r I, L. Ros C. s =- 
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the wrong number of a plot ina deed’ was altered into the correct 
number to ‘correspond with the boundaries after registration, 
-Empress of India v. Fateh 1, where false entries were made in 
an-account to conceal criminal breach of trust already committed, 
Empress of India v. Jiwanand ®, where a public servant in 
charge of certain documents but unable to produce them on requi- 

. sition forged similar ones to screen himself, Empress v, Mazhar 
Hussain 3 “where a constable, a portion of whose salary had been , 
illegaly ordered to be deducted to meet the claims of a creditor of 
his, forged a receipt as if given by the creditor for the discharge of 

= the debt, with a view to prevent the deduction, Queen-Empress'v. 
Syed Husain 4, where forged receipts were produced in evidence in 

_ lieu of genuine ones which had been lost Queen-Empress v. Sheo 
Dayal 5, [291] (a doubtful decision) and where a sannad was fab- 
ricated to get a title of Laskar from the settlement officer, Jan 
Muhomed v. Queen-Empress® the court held in all these 
cases that there was no intention-to defraud and therefore. 
no forgery was committed. See also Queen Empress. v. 
Girdhari Lal". In all these cases the court had regard 
to the intention of the prisoner and not to the more remote 
consequence of the act. These decisions do not conflict with the 
rule which we have tried to deduce from the cases as explanatory 
of the phrase ' intent to defraud.’ .The decision i in Queen- -Empress 
v. Haradhan 8, may be supportablé on the principle we have 
attempted to enunciate. The making ‘of ‘the false certificate ‘of. 
the headmaster as to moral character and fitness with the inténtion 
of securing the permission to appear for the entrance examination 
of the Calcutta University on production of the certificate ‘was 
not forgery if the permission to appear might be deemed to be no 
appreciable legal advantage, for it was only.a remote consequence’ 
of such a permission: that the certificate.of success in the exmina- 
tion might be obtained by the student. Although we are disposed ` 
to agree with Chief Justice Edge that the word “claim™'in S; 
463 is not confined to a claim to property and in his criticism of l 
Justice Norris’ view on the matter, we are not satisfied as the 
learned Chief Justice was that the decision in I. L. R. 19°C. 380. 

1. LL.R..5 A. 217. a. LL.R. 5A. 231. 
3. LL.R:ö A. 558. 4. LL.R. 7 A. 403. 


6. LL.R 7A. 469. 6. I.L. 8.100, 684, 
7. I. L. R, 8 A. 668 | 8 LLR190.30 ... 
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was erroneous. The intention to secure the-benefit of the 2nd 
year’s course of lectures by the false certificale was an intention 
to secure a sufficient legal benefit which would bring the case 
of Soshi Bhushan’ within the definition of forgery even though 
the principal was not intended to-be deprived of the fees ‘due for 
the first year’s course. : 


NOTES OF INDIAN CASES. 

Brahmayya `v. Lakshminarasimham, I. L. R., 16 M: 310. 
The head-note in this case is very inaccurate. The only, point 
decided. in an appeal against a decree in ejectment, Court Eees on 
the memorandùm of appeal should be computed according to S. 7 of 
the Court Fees, Act, the question referred by the District Judge 
of Kistna being whether, ZEL. V (o) of S. 7 applied as he thought, 
or clause 5 of Schedule H ‘of the Act which relates to %& plaint or 
memorandum [292] of appeal i in a suit to establish or ‘disprove a 
right of occupancy.’ The question whether any stamp duty was 
payable or not on mesne profits arising subsequent to the in- 
stitution of the suit was not referred to the High Court and was 
not considered by | it. We may observe that the first paragraph 
of the judgment is likely to mislead a careless reader, but we. 
think the reporter ought nòt to have made the mistake. : 

- President of . the Taluk Board, Sivaganga v.. Narayanan, 
I.L. R: 16 M. 317. . A series of. decisions may be taken to ‘have 
conclusively established that S, 156 of the Madras Local Boards’ 
Act V of 1884 and similar provisions both in English Statutes and 
in Indian’ Acts applicable. to other provinces and relating to suits 
against public:and quasi-public bodies is applicable only tò suits 
for: damages arid: not for the -recovery of property illegally 
trespassed upon: by the public body or for injunction-or other 
similar relief. - But we do‘not clearly see why- if the section has. 
been correctly construed as. probably it has been, the legislature 
did not enact `a similar provision for other classes of:suits against ` 
such bodies,.- We take it that object in view was to give public - 
bodies an opportunity to rectify the errors of their officers and 
give them an opportunity of avoiding suits which might result in 
loss to the public. ‘Would this not equally apply whether the 
suit is one for damages or not? ~ 
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Mallikarjuna v.. Pullayya, I. 'L. R. 16.M. 319. Muthusami 
Aiyar and Parker JJ.; held that when a suit - is brought against . 
a.wrong defendant and’ permission is asked to substitute the right 
person as-defendant, but: the suit ‘would be barred: by limitation if 
instituted at: the:time of asking ‘for leave to amend, the amend-: 
ment ought not to be permitted, following Weldon v. Neal }, 
Does it not appear that the learned judges ‘forget S. 22 of the 
Limitation Act, under which the amendment would not serve to 
cure the Limitation Pe pee i 


Ramasami v. Basaveippa, L “Lk R. 16 M. 325 We are 
inclined to doubt this decision. We may grant that if à an assignee 
the considetatisin paid by’ ‘him, but'a ‘summary adjudicatioi by an ` 
execution ‘urider Š; 232:0. Ca Ps; can hardly be held to establish ` 
‘that’ the transfer was infructuous. The learned judges apparently 
admit that if an ` appeal lay against sych an order, the assignee 
would be bound to appeal before he ‘could. sue thë- assignor. If 
50, seeing “that an order under S.’ "232 is not final, why should 
he not institute a suit to establish his right to execute the decree ? 
S. 462, CC P., seems to us to apply only where the suit is pend- 
ing. We are aware of ` nò decision where the contrary. has been 
held. a n 


E Sua, mkg Ta ie. i 
[293]. Konna Panikar: D. Karakaik: EL: R, 116 'M. 328: Collins 
C. J. and Handley J.'recognise ithe dual nature of ‘the Kanom’: 
tenure of Malabar as being partly d mortgage and partly, a‘lease, and., 
hold, that where-a jenmi sues : to recover his property : from a: 
Kanomdar, the suiteis hoth-to redeem a. mortgage apd to-recover 
property. leased ; when-arrears of. rent are claimed, court fees.must ; 
therefore be-paid-both on.the -amount of the-Kanom and the ar- 
rears: of rent claimed, | _ This, ;view is, in accordance. with. that., 
advocated by us :at 2.M. L. je p. 86 i in; commenting’ on .a case 
where, the- Chief Justice. held- a; different: view. In the case -under- 
notice the learned judges also hold.that although the : owner of 
the equity.of redemption of part of the. property mortgaged is 
‘entitled to:redeem the whole. mortgage, he should, in.a suit -for,; 
this.purpose make. his co-owners of the, equity, of re denption also.. 
` parties, where he knows, who they are, Pe ee en ees. 


1. 19Q. B. Dv04.° > Rhone Yt eo al Tien 
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Nanu'v, Raman, I.'L. R. 16 M. 335.‘ A. very usual tran- 
saction in Malabar and one not unknown in other districts is.a 
usufructuary mortgage where: the mortgagor - tratisfers. the legal. 
- but not the actual possession to the mortgagee but attorns to the ` 
mortgagee agreeing to pay him ‘rent. . The object of’ the arrange- ; 
ment is to vest the legal possession in the mortgagee without 
depriving the mortgagor of the actual enjoyment of the property. ' 
‘Fhe rent reserved is consequently often very much less than, and 
even bears no proportion to, the fair annual rental of the property | 
but only the interest intended to be secured... There’ is, however, 
no mention in the document itself of the real object of:the con- 
tracting parties and it has to: be inferred from the circumstances. : 
The Madras High Court has hitherto treated the lease as. a: 
transation distinct from the mortgage and expressed its unwilling-: 
ness to go behind the apparent..terms of the transaction. See 
S: A. Nos. -417 of 1892 and 1201 of 1890. But in the case 
under :notice, Collins C.J. and Handley J, allowed a mortgagee, 
in similar circumstances: to sue for interest on. the mortgage 
money although there was no stipulation for payment, of. interest, 
but part of the mortgaged properties, was delivered to the mort- 
‘ gagee in lieu of interest and the mortgagor took a lease of the 
same at a fixed rent. Another point in the decision.to which we: - 
may draw attention is the ruling that where. there is a , single 
mortgage of a number of properties, but the mortgage is usufruc-, 
tuary with regard to some of them and not of the others, the. 
mortgagee is-entitled to a decree” for sale against all the items 
including those mortgaged usufructuarily. . 


 Amuthu v. Muthayya, I, L. R. 16 M. 339. Article 64 of 
Sch JI to the Limitation Act is nat.easy to, construe. , It provides: 
a limitation, [294] of three years for suits for money payable; to. 
the plaintiff for money found to be due from ‘the defendant to 
the plaintiff ‘on accounts stated ‘between them’ from. the. 
time “ when the accounts are stated in writing signed, by the 
defendant, ;&c.”’ Now the expression “account stated”’,, may. 
apply to two different sets of facts, vis., first where. there’ are, 
cross, demands between the parties and they agree to set, them. 
off against each other and strike. a balance. This, is probably. 
the strict legal signification ` of the term. “Secondly where there’ 
are no cross demands, but a total is made of:the debts. incurred 
by one party to;another at various times and ‘the result is stated 


40 
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and written down, `. The Bombay and Allahabad High: Courts. 
restricted the expression to its strict meaning in Nahanibai -v. 
Nathu Bahu, | Tribhovan Gangaram v. Amina? Zulfikar Husain ` 
v, Munna Lat’. The Calcutta High Court adopted the more. 
popular signification in Duhki Sahu v. Mahomed Bikhu 4 The 
Madras High Court was inclined to adopt the stricter construction 
in Hirada Karibasappah v. Gadigi Muddappas. In the case under 
notice it does not appear whether there were cross demands 
between the parties. The statement of account.was not signed. 
Muthusami Atyar and Wilkinson JJ. held Article 64 was in- 
applicab le to the case and that the creditor would have three years 
from.the time of the unsigned statement-of account, It appears 
to us that the view of the Calcutta High Court as to’ the mean- 
ing of accounts stated is probably the correct one, z.e., the ex- 
pression-is used in the sense in which common poeple ordinarily 
understand it.and is-not confined - to cases where there. are cross 
demands. If there are cross demands and the parties agree to set 
them off. against each other and calculate the final result, is there 


not here a fresh contract? The debts of one of the parties are 


extinguished, and those of the other in part. In sucha case, 
even if the. statement of accounts is merely oral it appears to us 
the: party in whose favour the ‘balance stands would be entitled 
to-three years from the time of the statement, for the transaction 
is in reality tantamount to a fresh contract. Article 64 seems to 
us to be intended rather to apply to the other class of cases 
where the credit is. entirely on one side, but the parties. make up 
the account and.state the result. In reality it is doubtful whe- 

ther such a statement of accounts can be treated as a new source 
of- obligation. It probably is not. It would stand on the same 
footing as a promissory note executed for a debt already incurred. 

The promissory note is not a new source of right, but still the 
law will allow a fresh period of limitation from the time of its 
execution. It is treated as something higher than a mere ac--, 
knowledgment of a debt. Perhaps we may express it as a ‘case 
of merger of the [298] prior oral obligation on account of ‘the 
superior nature of the written instrument. ‘Similarly we ‘believe 


_ astatement of accounts signed’by the party found to be liable 


4a L DL. R. TB 44 . 2. I. L. R.9 B, 616, 
8. I. L.-R 8A. 18. 4. I. L. R. 10.0. 284°. 
5. 6 M. H. O. R. 197. 


. 
-æ 
a 
-— 


— he 1 L 
‘ * 


VOL. IH. THE MADRAS LAW JOURNAL: 815 
is treated as merging i in itself oi the prior @ af obligations which 
led to it. ` To ae 
Jugal Das Dalal y. a ï L. R. 20 C' 665. We 
agree with the Calcutta judges’ in thinking that the obstruction 
of a public way in order tocome within the definition of a public 
nuisance should be -a substantial obstruction to the ordinary use of 
the way. It is of course not necessary’ that any person ` should 
actually have been obstructed, see M ayna s Penal Code, (14th 
Edn.), p. 262. is 
Chattrapat Singh v. Jadukul Prosad Mukerjee, I. L, R. 20C. 
673. It. is by no riveans clear to us that because a lower court has 
followed an erroneous decision of the High -Court in making its 
order, that fact is by itself a ground for the High. court ae 
to interfere in revision, i 
The decree-holder who may apply to have 4 sale set aside 
under S. 311 is the decree- holder at whose instance the property 
to rateable dsiributon under S, 295. The sors “ judgment- 
creditor ” and “ holder of a- -decree ”’ int Ss, .293-and 294 obviousiy 
refer to the decree-holder at whose instance the sale is effected. 
We doubt therefore the- -correctness of; the, decision ‘in ‘Lakshmi 
v. Kuttunni 1, followed in Ajudhia Prasad v. Nand Lal Singh 2, 
to which one of the judges gave-only a hesitating assent: We 
must however admit that there would: be nothing ‘unreasonable 
in the legislature empowering any t decree- -holder ‘entitled to 
rateable distribution to apply for the cancellation of the sale. 
Barahi Debi v, Debkamini Debi, I. L. R. 20 C. 682. One 
‘of the points decided in this case, as to which the reporter’ S 
headnote is silent, is that where a fractional share in*a'porperty 
which forms part of a joint estate has been sold the purchaser 
can sue for separate possession of the share he'has brought 
without suing for partition of the whole joint estate. The learned 
judges state that no authority had been cited to them against 
this proposition. It is to be regretted that the attention of Sir 
Griffith Evans the learned counsel for the’ appellant was ‘not 
drawn to the case of Venkatarama v. Meera Labai 3, ’ There is 
much in principle to support the view ‘of the Madras High Court, 


however inconvenient it might be. 


1, I.L. R. 10M. 57. + LLB, 16 4-318. 
3. LL. R 18M. 975. 
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Crish v. Watson, I. L. R..20 C. 689. We quite agree with 
the decision in this case. But we are unable to follow the learned 
judges [296] when.they say that a claim for damages for tréspass 
to'land is not a claim which can be entirely obtained through. the 
personal obedience of the defendant, | 


Wasi Imam’. Poonit Singh, I. L. R. 20 C. 696. We have no 
doubt in this case ‘that the prior application was one to take 
some step in aid of execution. There was a prayer in that. 
application for the continuance of the attachment which was 
sufficient to give a fresh. start. The application in so far as it 
prayed for time being given to the judgment-debtor for payment 
of the balance was not one to take some step in aid of execution. 
The only difficulty lies in’ this, whether the application asking 
for the payment of a certain amount out of court being certified, 
can be regarded within Cl. 4'of Art. 179 as one to take a step in 
aid of execution. The solution depends upon the meaning’ to 
be attached to the word execution in the words, “step in aid of 
execution.” 1s.that word to be understood in a restricted sense 
_ as meaning the suing out of a process against the defendant, or 
. in an enlarged sense as including any proceeding ancillary to 
the satisfaction of the decree. The Calcutta Court would seem 
to have , adopted the narrower meaning of the term, see Hem 
Chunder Chowdhry v. Brojo Soondury Dabee 1, Fazl Iman v. 
Metta Singh 2, Gunga Pershad Bhoomick v. Debi Sundari 
Datea.®, ‘while oe Allahabad and Madras Courts seem to have 
taken the.word in its enlarged sense, Venkatrayalu v. Nara- 
simha 4, Paran Sing v. Jawair 5, Muhammad Husain vy. Ram 
Sarup 6, 

Lolit Mohun. Misser v, Janoky Nath Roy, I. L. R. 20 C. 714. 
Section 7 of Limitation Act applies to applications. If a person 
s a minor at the time of pene an application for execution he 
is not bound to apply again within there years from that date 
but may apply within 3 years of his attaining majority. A 
similar effect has been given to an acknowledgment made in favour 
of'a person under disability, the representative in interest of a 
person against’ whom limitation had begun to run. 

1. I. L. R, 80. 89. 2. I. L. R.10 0. 549. 


8. I. L.R, 11 0. 227. 4. L L. R. 2M. 174. 
5. iL. R. 6 A. 866 | 6. IL. R. 9 A. 9. 
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Chathu Rai v. Niranjan Rai, I. L. R. 29 C. 729, A Distriet 
in a case ot disputed possession under S. 145 disposed of i a 
Subordinate Magistrate. 

Wutzler v. Sharpe, I.L R.15 A. 270, Upon a severance 
of ‘tenements a right of way in favour of one across the other 
tenement was claimed. It was not a way of necessity for the 
purpose of access, 

[297] If it wasa way merely for the purpose of carrying | 
water, however useful and necessary the water might be, it would 
perhaps be a question whether that could be considered an 
easement of necessity. The court however held upon the facts 
that even for the purpose of carrying water the way was not 
absolutely necessary for there was another -way to the spring 
though more difficult of access. Upon 'the facts found, although 
before the severance the way in questioù was used for the 
purpose of carrying water, it was notan apparent and continuous 
easement to pass.to the grantee upon the severance. There 
might be an express grant of the way but that was not alleged 
and was not the basis of the suit. A -grant however might be 
implied of a way enjoyed before the severance and that implica- 
tion might arise even though a way is not apparent and continuous. 
As the plaintiff refused to produce his grant the court rightly 
refused to make the implication in his favour. We agree with 
the Allahabad judges in their criticism of the Calcutta case, Charu 
Surnokar v. Dokouri Chunder-Thakoor 1 that a right. of, way 
cannot be acquired as an apparent and continuous easement 
upon a severance of tenements. Weare not ‘satisfied that before 
the Indian Easements Act there were not other cases of implica- 
tion of a grant. Easements of necessity and apparent and 
continuous easements upon a severance of tenements are cases 
of implied grants. And it seems to us that a road laid out upon 
one property for the use of the occupier of the other during unity - 
of possession. may well pass by implication upon a severance if 
there are no words in the conveyance rebutting the implication. 

We must confess we are unable to detect any inconsistency 
in the language of S. 8 of Act IV of 1882 with the language of 
S. 13 of Act V of 1882. S. 8 speaks of the transfer of easements 


1. I. L. BR. 8C. 966. 
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already existing- as such, . by implication, along with ‘the 
transfer of the dominant tenement. But S. 13 speaks of the 
creation of an easement by implied grant upon a severance of 
tenements, where the benefit previously enjoyed was of the 
character of an easement apparent and continuous. ame 

Queen-Empress v. Ram Baran, I. L.R. 15 A. 299. Weare 
frequently amused by the platitudes of some of the Allahabad 
judges. It is bad enough that it should require these learned 
| judges to lay down the elementary proposition that if I take 
away your cattle: from your possession with intent to deprive you 
óf: them it amounts tc theft, whether my motive was religious or ` 
charitable. But it is too much at this time of day that the 
readers of the reports should be lectured to upon the Penal 
Code being i no respecier of race or creed. 

= "Weare glad to Have the explanation of Tyrrell J. of his 
decision in Queen-Empress v. Raghunath’ Rai, for which the 
reporter refers us to the [298] Weekly Notes and not to I. L. 
R; 15 A.22. We were not, (see 3 M. L. J. ps 50) and we ‘must 

confess We still are not, able to realize the special circumstances 
which led him to decide‘as he- did in that case.. . 

l In re Premji Trixumdas, I. L. R.17 B. 514, The powers 
of revision possessed by the High Court under S. 622 of the 
Civil Procedure Code do not extend to orders by the High Court 
itself. The words ‘court by which the case was decided’ clearly 
refer to some court other than the High Court. 


d afferbhoy Ludhabhoy Chatto v. Thomas D. Charles Worth, 
I. L. R. 17 B. 520. This case decides an interesting question of 
mercantile law, as to the power of a foreign factor for sale who 
has advanced money upon goods, to sell the goods against the 
wishes of the consignor. The court holds that in the absence of 
an agreement, express or implied, to'the contrary, the`consignee 
has no power to sell the goad; against the wishes of the 
‘consignor. | 


Balaji Ganesh v. Sakharam Parashram, I.. L, R. 17 B. "555 
Where a decree provides for payment by, -instalments.and in 
default of any one instalment for execution for the whole decree- 
debt and. there is a failure to ._pay. an instalment,. acceptance by 
the creditor of subsequent payments -does not-constitute waiver 
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where.it is on account of the ahol TEA dabt and not on 
‘account of specific instalments. Thus ‘far the decision of the . 
Bombay High Court is in accord with that of the other High 
Courts. But it goes further and holds that even if the payments 
were to be regarded as made an account of specific instalments, 
they would not by themselves prove waiver. | 
_ Queen Empress ». Balkrishna Vithal,’ -I. L. R. 17 B. 573. 

Can a witness be prosecuted in this country for defamation on 
account of statements made when giving evidence’in the witness 
box? ‘The Indian Penal Code makes no exception in favour of 
such statements. The tenour of the authorities, however, is 
clearly in favour of granting protection to such statements and 
there is no doubt that it ought to be the law; but whether it is 
the law as laid down in the Code is open to- considerable doubt. 
We must confess that there is great force in the observation of 
Mr. Justice Telang that the language of the section being plain, 
the grammatical construction ought to be adopted. 





[299] NOTES OF ENGLISH CASES. 


Willis v. Earl Howe, 1893, 2 Ch. 545. The plaintiff brought 
an action of ejectment in 1892 as heir-at-law of one W. J. alleg- 
ing that on his death his realestate was taken possession by G. 
C. under the false pretence that he was the heir, afterwards by 
R. C. alleged to be the brother of G: C. but really a suppositi- 
tious child and that. R. C. and his successors in titlefraudulently 
concealed these facts from the true heir and that the plaintiff and 
his predecessor in title had been thus deprived of the estates by 
. concealed fraud, that the fraud was discovered within the-statutory 
period and could not with reasonable diligence have been dis- 
covered before. Ona motion by -the defendant to have the 
statement of claim struck out as frivolous and vexatious, held 
that’the entry by G. C. was not a case of concéaled fraud but 
only a wrongful entry under a false claim, that the possession was 
adverse ever since and that the plaintiff or his predecessors might 
have discovered the fraud with reasonable diligence more than 
twelve years before suit. 


Per Lindley L.J > There was-a s wrongful gi but no fraud 
and no concealment. 


t 
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It is difficult to say whether concealed fraud means a fraud 
. which cannot be discovered’ ‘even with reasonable diligence or ` 
whether it must be a fraud actually concealed by means of some 
falsehood or further fraud. . 

Per Kay L. J: What is meant by alka fraud ; ? Itdoes 
not mean the case of a party wrongfully entering into possession ; 
it means a case of designed fraud by which a party knowing to 
whom the right belongs conceals the circumstances giving that 
right and by means of such concealment enables himself to enter 
and hold. It is not merely an unknown fraud but a conceal- 
ment of facts known to the person entering and designedly í con- 
cealed by him from the owner, which facts, if known, would 
enable the real owner to recover. l 

A continuous adverse possession for the statutory’ period 
though by a succession of persons not claiming under one another 
bars the true owner. If there was no continuous adverse posses- 
sion for the statutory period but the property was vacant now 
and then, the fact that the true owner has been out of possession . 
for more than the statutory period does not bar his title. 

Powell v. London and Provincial Bank, 1893, 2 Ch. 555. 
The sole executor and residuary legatee of the surviving trustee 
of a settlement held stock ‘registered in his name” which was part 
of the ‘trust-fund. He deposited the stock certificate with a bank 
as security [300] fora loan undertaking to execute a proper 
. assignment when required and a blank transfer ‘executed by 
himself. “The bank had no nótice of the trust. They inserted 
their own namé in the blank transfer’ and executed it, but the 
_ deed: was not re-delivered by the borrower, or executed in his 
presence, nor by his authority under seal. The transfér was 
registered by the company of which the bank informéd the 
borrower. Held by the Court of Appeal that the transfet was 
not the deed of the borrower and did not pass the legal title to 
the stock, and although the bank had not notice of the breach of 
trust their title must be postponed to the prior equitable title of 
‘the persons interested under the trust. 

To effect a transfer ot stock there should be a deed of trans- 
fer and registration of it. = 

Per Bowen L. J: Although when a deed executed in blank, 
which-is not a deed at the time, comes: back: into the -custody of 
the person who originally sealed it, he can bý- assent - complete 
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the delivery, there. ‘can’ be'no legal delivery when the grantor 
does not know of the alterations and the blank is not filled up in 
his ‘presence: An dgent to deliver a deed must be ' an agent 
‘appointed under seal, ,- a i 


Rapier v. London Tramways Company, 1893, 2 Ch, ‘588. 

The defendants, a. Tramway Company, empowered by Parlia- 
ment to lay down and construct lines of tramway according to 
plans ‘together with the works and conveniencés connected there- 
with but with no compulsory powers for taking lands and no 
‘special authority to build stables, constructed the lines and 
built large blocks of stables near plaintiffs house for the horses 
employed in drawing the carts. The plaintiff complained of the 
smell caused by the stables and sued for an injunction to restrain 
‘the defendants from using the stables 5o as to cause å nuisance, 
-Held by the Court of Appeal that although horses were necessary 
-for the working of the Tramways, the Company were not 
justified. by their statutory powers in using the stables so as to 
causea’ ‘nuisance to their neighbours and that it was no defence 
“that reasonable care had been taken to prevent it. 


If the concentration of the stables toa desirable extent was 
impossible without committing a nuisance, such concentration 
should not be made. 


, The Queen v. Gyngall, 1893, 2 Q. B. 232. Whena an apio 
is made to the Queen’s Bench Division for a habeas corpus by the 
mother of a child in order to recover the child, the courtcan after 
the Judicature Act exercisethe power of the court of chancery in 
determining -questions of guardianshi p with regard to infants. That 
jurisdiction i isa paternal jurisdiction, the court being the guardian 
. of all infants. The [301] duty of the court in sucha case is to act 
asa wise, affectionate and careful parent woald act for the welfare 
of the child. The court will see whether it is essential for the 
l welfare of the child that it should not be restored to the ‘mother, 
though the latter may be not guilty of any misconduct, Regard 
will be had to the feelings of the mother, but im portance will 
also be attached to the fact that the child has in fact lived for a 
_long time away from the mother. and (where it is competent to 
form a sound judgment) that it desires itself to bé left where it 

_ In, such circumstances, where the prospects of the child were 
not likely to,improve by .being transferred to the mother, held by 

41 
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the Court of Appeal (Esher M. R. Kay and A. L. Smith L. JJ.) 
that the child should not be handed over, to the mother. 

Duke v. Davis, 1893, 2 Q. B. 260. One of the defendants 
in a suit died intestate, and subsequently the plaintiffs got: the 


action transferred from the High Court toa county, court, which 


decided the action in favour of the remaining defendants. The 


administrator of the deceased defendant who was appointed after 


the transfer of the action applied in the High Court to compel 
the plaintiffs to proceed agatnst him, or in default for judgment. 
He ignored the transferas void against him as he was not a 
party to the proceedings. Held by the Court of Appeal that as 
the action was dead as against the deceased defendant at the 
date of the transfer and was at that time only against the survi- 
ving defendants, the order of transfer was properly made. When 
the defendant died, the action .as against him ceased to exist, 
although it could be revived. The proper course for the adminis- 
trator was therefore to apply to the court. Held further that 
even if this was not so, the order of transfer was at the most 
irregular, and the administrator could not set it aside without 
shewing that he was prejudiced by it. 


MISCELLANEOUS. 

Perfunctory Judgments.—We draw the attention of subordi- 
‘ nate tribunals to the following remarks made by the High Court 
“in Second Appeal No. 307 of 1593 :—“ The judgment of: the 
District Judge is [802] most unsatisfactory. It can hardly ‘be 
said that he has given any reasons for reversing the judgment of 
the Munsif. A judge trying an appeal is not in the same position 
‘asa judge sitting in a court of first instance. It may be that 
the judge before whom an appeal:is heard would not himself 
have arrived at the same conclusion, but it does not follow that 
he should reverse the judgment, He cannot ‘properly reverse 
` “the judgment unless he is satisfied that it is wrong and when 
' doing so he should state clearly his grounds. If the same judge 
had still been in the court we should have been pepeecs to direct 
him to write a complete judgment.” 

‘Mr. Justice Mahmood :—We have received he announce- 
- ment of Mr. Justice Makhmood’s premature retirement with great 
regret. With the exception, perhaps, of the Chief Justice; he 
' was for many years the ablest judge on the Bench of the Allahab 


1 


H 
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High Court: We are not in a position to know at this distance 
the precise causes of the differnéce between him and the Chief 


Justice which has led to his resignation. Personal differences ` 


among judges have by no means been an uncommon feature of 
the Allahabad High Court. The relations -between Sir Robert 
Stuart and his colleagues were not very harmonious. Nor those 
between Sir Comar Petheram and Mr. Justice Mahmood.. There 
are judgments in the reports which indicate a considerable 
tension of feeling. If one might judge from the published 
reports there appeared to be considerable cordiality between Sir 
John Edge and Mr. Justice Mahmood for several years after the 
arrival of the former inthis country, Whatever the origin.of the 
difference, both the judges appear to have been considerably in 
the wrong. The insinuation of the Chief Justice as to Mr. Justice 
Mahmood’s partiality to Mahomedan suitors was as unworthy 
of him as the latter’s now famous obtter dictum was undignified, 
If common friends, had interposed to smoothen the relations 
between them, it would have been very gratifying to all. We 
can only express our regret at the order of things that prevents 
so exalted an officer as the judge of a, High Court continuing in 
office in consequence of some personal difference with the Chief 
Justice. The Allahabad Court: has lost considerable individuality 
since Mr. Mahmood ceased to sit. Some of his judgments will 
take rank with the best judicial expositions of law in this country. 
His subtlety of reasoning and force of expression have extorted 
the admiration of all. If he.has manifested occasional eccentri- 
city.6fjudgment, his originality has been refreshing amidst the 
prosaic dullness of some of. hts colleagues. Mr. Mahmood is 
young and ‘in the fullness of; his powers. We hope that he may 
find other fields of activity for his uadoubted genius. . 
[303] Damnum absque injuria,—Commenting on the rule of 
fay that damage without i injury is not actionable, The American 
Law.Review says :—*“ The true theory of law such as is. worthy 
of any ,enlightened ahd .just-minded people relating to an act 
. done by an owner of land on his own property maliciously and 
so as. to cause damage to his neighbour is that when a person is 
actuated solely by malice, that is, with a positive intention to 
injure another and to accomplish no other. purpose, in doing an 
act. which otherwise: would. be lawful in itself, but froin the doing 
of which he derives no benefit to himself, except the gratification 
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of his malice,—he may be held liable for the consequences-iof 
‘such an act by the other who suffers therefrom.. That we under». 
stand,to be a principle of the Roman law, which was in. many 
„respects a much more just, and enlightened system than the 
common law. In fact, the former was the development of‘ cen- 
turies of high civilization, while the latter was an aget gation of 


r e i ae 


barbarism. ’ 

-Limitution of testamentary power :—At the annual meeting 
of the’.American Bar Association the following resolution was 
adopted :—“ That the committee on jurisprudencë and ' law 
‘reform, be, directed to .consider and report at the next session 
what legislation,‘if any, is desirable and ° feasible - ‘touching * the 
. limitation of the power of transmitting property “.by- devise or 
gift, and the imposition of a’ gradual tax upon- inheritances for 
educational and kindred purposes, and to lighten the burdens’ of 
taxation upon the, poorer classes, ”: . - 2 * wie 74 
.. Lord Hannen -By the‘ retirement ot Lord Hannen, after 
twenty-five years’ experience on the Bench, the country has lost 
the services of a judge witb special claims upon’ its ‘gfatitude. 
The striking success and never-failing dignity with which he 
presided ,over the Parnell Commission and acted as an arbitrator 
in the-Behring Sea. dispute. fully justify the eulogistic terms in 
which every section of the press has: referred to his career. The 
_ firm.grasp of principle, the éasy command of facts, the conscien- 
tious care, and dignified urbanity which bis lordship displayed i in 
performing his important and “difficult task in- thesé' historic 
inquiries‘did,: however,’ ‘but represent the manner in: which he was 
accustomed to discharge the ordinary duties of his’ office. ` “His 
retirement cannot fail, therefore, to be a matter of. spécial regret 
to members of the Bar, who’are fully acquainted with the’ courte- 
sy and skill which distinguished’ «his treatment-of ‘advocates and 
cases in.the Division over-which he- presided. His place in the 
House of Lords will be amply ‘filled, however, by Sir) Charles 
Bowen, who has rendered -conspicuous service in the Court of 


Appeal; and.whose knowledge-of- law and felicity of expression n? 


„are certain to adorn even the-records of the highest judicial tribu“ 
nal in the. land.. Law Journal. - ee 

[804], Salaries. and pensions of judicial officers: OE 

to. stie return giving the names iof: members'of-thë Housé ‘of otds 


in -receipt .of money from the national . exchequer there are Seven 
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peers: who: receive Salaries’ for judicial’ work?’ * Lord Herschell’s 
salary. astLord ‘Chancellor is 6,000£, an additional 4,000£- being 
due to:him as Speaker of the House of Lords‘; while ‘Lord Gole- 
ridge neceives:8,000£. as Lord Chief Justice, -and Lord: Esher 
6 000£ as Master of the Rolls. . The latter sum is ‘paid to. ‘each 
of the four Lords of Appeal in- Ordinary—Lords Watson, 
Macnaghten, Morris and Bowen.. The number of ‘pensions: pay- 
able in respect of judicial services is nine. As ex-Lord Chan- 
cellors of England, Lord Selborne and Lord Halsbury receive 
5,000£ ; and Lord Ashbourne, as ex-Lord Chancellor: of: Ireland, 
is paid 3,692£ 2s. Idi; Lord Blackburn and Lord Hannen -are 
entitled to 3,750£ as late Lords of Appeal.in Ordinay ;-while 
3,500£ is paid to Lord Field as. an: ex-judge of. the Queen’s 
Bench Division, and to Lord Penzance as an, ex- judge. -of.- the 
Probate ‘Division. Lord Moncreift draws 3 ,600£ for „his, former 
services as Lord. Justice - Clerk. of Scotland, and Lord. Shand is 
in, receipt of 2 ,700£ as late judge of the Court of Sessions.— 
Law Journal. . 
,. Annual retainers in ‘America. — The custom f contracting 
to render all legal services of an ordinary ‘Character required by 
a client at fixed annual salary seems to be steadily growing. It 
is one of theincidents of the systematisation. ‘of labour of all kinds, 
which, however one ma ; disapprove of it, is being forced ‘upon 
members of the provision by influences beyond their control. It 
is, however, not without decided advantages from the ractising 
lawyer’ s ‘standpoint. In’ ‘the first place, ‘it affords ‘a certain, 
definite amount of inco rié: ‘which’ ¢an be counted on in ‘advance. 
Even though’ the round sum be’ fiżed Somewhat Idwer'than.‘the 
average ‘of legal’ charges yearly expended by the client‘théretofore, 
the “experience of many practitioners working on this ‘basis ‘shows 
that: ‘they’ are fully:as well*paid for work: actually - - done. as they 
were under the-old system. - If an individual or corporation.hire 
law-by the year, the disposition to turn -over all controversies in 
their incipiency to: counsel ‘is greater. than under the separate: fee 
regime: ` Being thus put in charge of:cases while the foundation 
of-a successful trial may-be: laidxand- not. after they «have been 
botched by the party in interest in the. hope-that: good: luck may 
preserve him'from lawyer's ‘fees, ` advantageous: ‘settlements are 
more:readily effected by the attorney and much mental: wear and 
stear:saved, — Law Journaj,- -= ` at Ee Da 
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» «Contingent fees in the United States :—The number -of law- 
yers who take contingent fees (says the New York Tribune) was 
probably [803] never before so large. The objections which were 
once-made to this method of compensation are not now frequently 
heard, and the courts are often called upon fo enforce agreements 
‘made for this kind of compensation. One difficulty in such .cases 
is that when a client who has once made an agreement to give 
an attorney a portion of: the amount obtained wishes to change 
counsel it is difficut to fix the rights of the respective lawyers. 
Judge: Ingraham; a few days ago, had before him a case in which 
there was a change of attorneys. -He said that it was impossible 
for the court to fix the sum which the first attorney would be 
entitled to‘until the amount to be- recovered in the suit was 
ascertained. Ít would be a hardship ‘to compel the plaintiff to 
pay a certain sum in ready money, as she would hardly be able to 
raise the amount required. Judge Ingraham said ‘that ‘he would 
allow the compensation to be fixed at a certain sum, which would 
‘be a first lien upon any amount recovered in the ‘action, or’he 
would allow the amount of fée to be determined after thé amount 
recovered had ‘been ascertained, the substituted ’ attorneys to 
stipulate that the amount of recovery should be subject to the | 
lien of the first attorney. This method will enable the lawyer 
who takes a case on a contingent fee to be fairly well assured 
that if he labours diligently he cannot -be defrauded out of the 
rasult of his work by a client who changes his mind and desires 
‘to obtain. a new attorney. Wher a lawyer fixed his own com: 
pensation after the services were .rendered, the bills were 
considerably larger and ¡more complaint was made than now, . 
since-the ‘compensation is .frequently -arranged between lawyer 
and client -before the action ‘Is begun, and may be- contingent 
upon the:success of the suit, Not only is the contingent fee, as 
a contemporary points out,.a necessity, if poor persons are to 
fight rich and well-equipped corporations,. but it also prevents - 
some useless litigation, as an attorney will not begin an action.if 
he'sees no prospect of ‘his obtaining a fee by the successful 
prosecution of it—Law. Journal. l , i. 

Thetestimony of hypnotised persons :—The abandonment-by 
the Dutch ‘judicial authorities -of their proposel to « hypnotise 
DeJong has deprived the medico-legal world,. and indeed the 
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world itr. general, of what promised to be both an entertaining and 
an instructive spectacle.: But the main ' question tos which the 
proposed hypnotisation of DeJong gave rise, viz, whether-evidence 
obtained: by hypnotic suggestion is’ sufficiently reliable’ to.be-of 
any value for judicial purpeses, may still be worthy of a.brief 
consideration. To the criticism which has done frequent duty 
in the lay press in the course ‘of the present week, .that hypnotic 
testimony , cannot be of any . great legal’ significance because a 
[306] man. cannot be hypnotised against his will, we ‘dre, not 
inclined to'attach much weight. In the first place, the ‘assumed 
fact is itself doubtful. Insane persons, who regard the advances 
of the hypnotist, with notorious suspicion, have again and again 
been hypnotised, though: with difficulty. In the ‘second place, 
it is obvious that a system of criminal procedure capable of 
tolerating such a thing as the hypnotisation'of prisoners ‘would 
not hesitate to permit its administrators -to’ hypnotise them 
unawares. Of this assertion the case of: DeJong itself -furnishes 
some proof, for the Handlesblad announced that the two eminent 
experts who were to practice on DeJong were to approach him 
under the guise-of aliénists inquiring into the’state-of -his mental 
health. ‘The’ real question, therefore, is as :to.the- worth ‘of 
‘hypnotic testimony when obtained. -At this point medico-legal 
opinion on ‘the Continent divides ‘itself into two currénts of 
utiequal magnitude. On the one hand we find) such writers.as 
‘Brierre de Boismont maintaining that clues of -real. value may be 
obtained from hypnotic patients, and this contention is fortified 
by the well-known,. though, as it bas always seemed- to. us, 
inconclusive case of the hypnotised subject whom .his medical 
men were obliged to. awake, as he was making them the reposi- 
tories of unpleasant: criminal. confidences. On the other hand, 
we have a far larger and stronger current of authority in favour of 
the. proposition that a hypnotised subject retains his ‘identity, 
and that, in-the language of Moll; he reveals only what he does 
-not-choose.to~ hide. Thus Lombroso endeavoured to obtain a 
. confession, from a convict who had been. convicted ofa crime on 
the clearest evidence. The convict merely lied the more. Laurent 
and Algieri record instances of .the same kind ; and. Moll gives a 
case,-which occurred: i in his own practice, of a hypnotised patient 
_ who resisted suggestions designed to extract compromising secrets 
from his memory so, determinedly that he bronght. 3m a. violent 
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attack of. tetanus. The latter view, therefore, appears’ to be- 
that: evidence : obtained - from the hypnotisation of ‘prisoners or 
witnesses; while not altogether valueless. as a medium for further 
inquiry, is to be regarded with the utmost suspicion, and ought 
never to be substituted for legal proof.—Law Journal. 
 Sureties :—-The recent masterly judgment of Mr. i fast 
Wright’ in Wolmershausen v., Gullick, 1 and the decisions of the 
Privy Council in the very recent cases of The Commercial Bank 
of Tasmania v. Jones ?: and The Mercantile Bank of Sydney V: 
Taylor. ! 8, “have enriched and illustrated, the law of suretyship. 
The following propositions will be sind laid down, cited, or as- 
sumed i in them :;, 1. The right of contribution between co-sureties is 
[307] founded: in doctrines of equity, and is not dependent on 
contract. 2. This right exists though the sureties are bound by 
severel instruments, 3. A surety can bring an action to enforce 
this:right when judgment has been obtained. against him by . the 
creditor « for the full ‘amount of the guarantee, though he has as 
yet paid nothing in respect thereof. .4. If the creditor is made a 
‘party to the action against the co-surety, the latter will be ordéred 
to pay his-proportion to thelcreditor. 5. If the-creditor is ‘not 
‘made a. party, ‘the court can declare the surety’s right of contribu- 
- ‘tion, and direct that on paying’ his share he shall be indemiified 
cby- his :co-surety ‘against: further paymént oriliability. 6.: The 
„Statutes of Limitation do not begin to run in favour of a‘co-surety 
‘until the suréty’s liability:is ascertained. 7. Theco-surety must 
contribute to the costs -incurred by the surety in reducing the 
isurety’s claim. 8. The contingent and unascertained liability of 
-œ co-surety. to contribution is a debt provable in his’ bankruptcy 
(46 & :47 Vict.,¢Ch. 52, Si 37). 9. The substitution by the 
creditor of another person for the original debtor and: the ‘release 
. of the'latter release the sureties, and no right is reserved: against 
them.’ :10. The release of a surety from the debt can without the 
consent of the co-sureties release the latter also.— Law. Journal. 
(«The Court.of Appeal :—-The Court ‘of Appeal is divided into 
‘two parts.’ The first court, over which.the.Master of the Rolls 
‘presides, ‘deals with appeals from the Queen’s’ Bench Division, 
“while the’ second court, over which Lord Justice Lindley presides, 
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is the resort of litigants who are dissatisfied with the decisions 
of Chancery judges. When a case of unusualimportance comes 
before either branch of the tribunal it is reserved for the consi- 
deration of a ‘full court,’ whereupon the Master of the Rolls 
and the five Lords Justices assemble in one Court to decide 
it, Such a joining of forces occurred at the hearing of the 
appeal in the famous Vagliano. case, in which Sir Charles 
Bowen delivered his most brilliant judgment. That the work of 
the Court of Appeal is not unpleasant is demonstrated by the 
fact that three of its members have for some time been entitled 
to retiring pensions.’ Lord Esher, who succeeded Sir George 
Jessel as Master of the Rolls in 1883, became so entitled over ten 
years ago, for he was appointed a judge of the Common Pleas in 
1868, after serving a Conservative Ministry as Solicitor-General. 
Yet his power of piercing legal sophistries and of grasping the 
essential facts of a case isas keen as ever. At the Bar he enjoyed 
a large practice in commercial litigation, and was wont to conduct 
his cases without any eloquence but with remarkable lucidity. 
The latter quality is the principal characteristic of his judgments, 
which are delivered with the bluntness and force of a man of 
- [808] the world. He is fond of arguing by illustration, and 
delights to confront an advocate with what he himself is accustom- 
ed to-call a ‘poser.’ He possesses a great fund of caustic 
humour, the strength of which some barristers’ have reason to 
lament, but he usually displays a geniality which robs his sayings 
of most of their sting. His physical. proportions remain in 
harmony with his intellectual strength, despite his seventy-six 
years. As he sits ina high backed chair in the centrz of the 
Bench it is easy to recognise traces of the athletic powers for 
which he was distinguished at Cambridge. ` Like another judge 
of the Court of Appeal—Lord Justice Smith—he rowed for 
Cambridge in Varsity race. Yachting has been his favorite pas- 
time for many a long. year, and it is not, perhaps, surprising that 
the appeals in which he appears to take most pleasure are those 
that come from the Admiralty Court. 


Lord Justice Lindley is tHe only member. of the Court of 
Appeal whom neither Oxford nor Cambridge can claim. Like 
Sir Edward Fry, who retired some eighteen months ago, Sir 
Nathaniel is an ornament of University College, London, where 
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his father, Dr. John -Lindley, F. R. S. was professor of botany. 
The foundation of his success in the legal world is his admirable 
“treatise on the law relating to partnership, which, written when 
-he-was‘a young man, speedily acquired the status of a legal classic. 
“His judgments do not possess the literary polish that distinguishes 
Sir Charles Bowen’s, but among those most competent to judge 
his legal erudition is held to bė quite as deep. He practised in 
the Chancery Courts, but: became a common law judge, in which 
‘capacity it was his lot to try more than one prisoner charged with 
miirder, and the manner in which he presided over these trials 
entirely refuted the idea that an erudite equity lawyer cannot 
‘manage a criminal case, In the Court of Appeal, to which he 
was appointed twelve years ago, he returned, however, to his 
‘true sphere, as his remarkably lucid and learned judgments in 
complicated Chancery cases conclusively prove. Both he and 
Lord Justice Lopes agree with Bacon that ‘there is due from 
the judge to the advocate some: commendation and gracing, where 
causes are well handled and tair pleaded ; especially towards the 
side,. which obtaineth not.’ 

Even Mr. Stead has Bees known to speak well of Sir Henry | 

‘Lopes who was compelled to sénd him to gaol for the part he 
played in the Armstrong case. Among the other duties perform- 
ed ‘by this judge in Criminal Courts was the sentencing of 
“Peace, the’ nototious burglar, to death. Raised to the Bench 
- Jn 1875; he was the last judge to be appointed to the Court 
of Common Pleas, which was shortly afterwards abolished. 
He can state a legal proposition as tersely as -any member of 
[809] the Court of Appeal, but probably his presence in the 
tribunal is chiefly valuable because of his large fund of common 
sense and of his skill in brushing asidé the extremely subtle 
arguments with which some > barristers are s accuslomed to present 
their cases. 

It is Lord Justice Kay’s great distinction to possess a.greater 
knowledge of ‘authorities’ than any other man on.the Bench or 
at the Bar. His judgments are crowded with references to former 
decisions, and it is seldom that he is not to be seen in the course 
of an argument reading a case with some bearing upon it. Asa 
judge of the Chancery Division he had a short way with solicitors 
with an inclination towards piling’ up costs, and he continues in 
thé Court of t Appeal the crusade he started in the court below. 
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‘Oily courtesy and garrulous ease’ dre qualities that are certainly 
foreign to his nature, which is distinctly that of a learned judge: 
with an austere conception of his duty towards the public. Lord 
Justice Smith is, like Lord Justice Davey an eminent scholar as 
wellasa successful lawyer. Having acted as junior counsel to 
the Treasury, he was appointed a judge without having worn the 
silk gown of a Q. C and was brought prominently before the 
public as a member of the Parnell Commission. ` He is an enthu- 
siastic angler, and, like Lord Justice Lopes, a skilful. horseman. 
— Globe. 

Appointment of law professors:—We make a present of the- 
following from the Law Quarterly Review to the Council of Legal: 
Education and the Government of Madras who appoint profes- 
sors of the Law College every six months:—‘‘We are sorry to 
learn from the Canadian Law Times that in the recently founded 
Law School of Toronto the authorities have made their appoint- 
ment of teachers for a fixed term of three years. Can they be 
aware that this system has now been discarded even by the Inns 
of Court at home? Asto its folly, we cannot improve on the 
- form in which our Canadian colleague delivers judgment on it: 
“If the staff is to be changed every three years it méans that. 
experience is not to be considered as a qualification for a lecturer.’ 
Those who maintain such a system have their choice of two 
theories, One is that any practising barrister can teach law. 
The other is that law cannot or need not be taught at all, and 
that if law lectureships are established as a sop to public opinion 
they should be treated asa lucrative perquisite to be passed 
round among members of the Bar of a certain standing nese 
time is not fully occupied with practice.” Si 

Action for loss of service :—The common law of England i 1S 
notoriously unsentimental. It rests, as everyone knows, an action 
for libel not on insult, but on damage; an action for seduction not 
on outraged honour, but the pirent’s loss of service. This 
sordid view of the gist of the action has embarassed modern 
‘judges, and in their anxiety [310] to relieve against the narrowness 
of the common law they have given a very liberal interpretation 
‘to the word service. Still this fiction of service must, as Kelly-C. 
B. said in Hedges v. Tagg 1, have some foundation, however 
slender, in fact. In the recent Irish case, O'Reilly v. Glavey -2, 

1. L. B.7 Bx. 285. 9, 82L. R, Ir, Q. B., 816. 
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it was reduced- to a minimum. The daughter-servant there, was 
a mature:woman who'had ‘been a wife ten years ‘and a widow- 
two, who lived, not under her mother’s roof, but in lodgings of 
her own, and was employed in milliner’s shop from 9-30 in the 
morning till 8 at night. Incidentally it may be mentioned that 
Clarissa had alréady got damages out.of the defendant for breach 
of promise. All that the so-called service consisted in was in her 
going occasionally to her mother’s house and performing little 
acts of kindness; such as getting tea, helping to cook, and doing 
a little dusting, Yet this gratuitous kindness by a long emanci- 
pated daughter was held enough by a majority of the court to 
found the action.—Law Quarterly Review. | T 

Voluntary confessions:—The general maxim that confes- 
sions:ought to be voluntary.is,’ says Stephen J. ‘the ald rule. that 
torture for the purpdse of obtaining confe§sions is (and- has long 
been) illegal in England.’ It is in fact a corollary from the -gene- 
rous principle of English criminal law ‘Nemo tenetur ‘prodere se 
ipsum. This scrupulous fairness towards prisoners is characte- 
ristic of our law and highly commendable, and quite cénsistently 
with it our law recognizes that there are such things-as moral 
thumbscrews, that a man may be trapped or threatened or cajoled 
into criminating himself. Where there is suspicion of such a 
thing it leaves it to the discretion of the presiding judge to admit 
or exclude the alleged confession.. This is all, but from this root 
(that the confession must. be voluntary) has grown upa highly 
artificial rule of-evidence based, as so, many of our rules of evi- 
dence unfortunately are; on a distrust of juriesand their sagacity. 
‘It would be dangerous,’ it has’ been said, ‘to leave such -evidence 
to them ;’ ‘it comes in too questionable a shape to be worthy of 
credit,’ and so forth. . The result is that what Erle J. called ‘the 
best evidence when well proved’ is too often excluded. A chair- 
man mildly exhorts a defaulting secretary that ‘it will be the right 
thing to make a statement’ Reg v. Thompson 1, and the court 
treats the secretary’s consequent confession as if it has been wrung 
from him on the rack. Most persons will agree with Parke B, 
that the rule ‘has gone quite too far and that justice and common 
sense have too frequently been sacrificed at-the shrine of mercy,’ 
The time is past when rules of law could be defended’ on the 
bare ground of .precedent.—Law Quarterly Review. 
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[814] ADMINISTRATION OF CIVIL: JUSTICE, 

The review by the Government of the Report on the 
Administration of Civil Justice in this Presidency for the year 
1892.is characterized by the same spirit of mechanical criticism 
that distinguished the previous performances of the Government 
- in this line. The main consideration which seems to have been 
present to the mind of the Government in distributing praise aud 
blame is the question of the quantity of work turned out by the 
judges. That other things being equal, an officer who shows a 
large out-turn of work deserves greater credit is certainly true. 
But the Government seems to attach very little value to this 
important condition, We are willing to admit that’ the quality 
of the work done is a matter which it is not easy to’ find out 
from statistical figures. . The Government must however keep 
this factor prominently before its mind and do nothing to encour- 
age the belief that quantity is preferred to quality. If ‘an officer 
shows a clear file, his work is pronounced excellent, whatever may 
be the means used to secure that result. If on the other hand, 
notwithstanding hard and honest work, an officer is ‘not able to 
show a clear file, he is condemned for want- of energy. If even 
though.an officer satisfies the Government as to the ‘quantity of 
work done, he’ is unable to cope with the increase in the work, 
he is asked to make unremitting endeavours to clear ‘his file. 
There is no body of officers which does harder work than the 
class of District Munsifs. Their work has already reached the 
limits within which quantity is compatible with quality. Their 
files are however increasing. and the Government issues its fiat 
“let the files be cleared.” . -This persistent pressure applied by 
the Government and transmitted through the High Courts 
construed by judicial officers into a precept that they [812] must 
despatch their cases justly and conscientiously if they can, ‘but 
that they must despatch -them anyhow, This policy is mis- 
chievous in its results both as regards suitors and as regards the 
judges. If the judge is honest, he sacrifices his health and 
breaks down under the pressure. Ifthe judge is not overscru- 
pulous, he makes short work of his cases-and the suitors suffer. 
‘The holocaust-of suits made by many judges at the end of every 
quarter of the year is a phenomenon well known to High Court 
judges. This tendency is aggravated by the view which the ‘High 
Court in consequence of certain recent observations of. the Privy 
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Council feels compelled to take as to the limitations upon its 
powers of remand and its consequent inability to interfere and 
do justice. The only mode of meeting this increase in litigation 
appears to be by strengthening the village courts and relieving 
the District Munsifs of a part of the petty litigation and by the 
appointment of more District Munsifs. The strengthening of 
the village courts is required, also on other grounds than that of 
affording relief to District Munsifs. The number of Small Cause 
suits not exceeding Rs, 20 in value instituted in the courts ‘of 
District Munsifs in 1892 was 48,370 and if we include suits 
between Rs. 20 and Rs. 50, the number comes to-95,800. In 
these cases the cost of obtaining justice’ bears 4 high proportion 
to the value and it-is necessary to check this waste of money. 
It is alleged by the Honorable Mv. Srinivasaraghava Alyangar in, 
his book on Forty years’ Progress in Madras that the cost toa 
plaintiff in a suit for Rs. 50 amounts to Rs. 33-14 of which 
Rs. 11-8 is irrecoverable from the other party (see App. cccxvi). 
The village courts as now constituted, however, do not inspire 
sufficient confidence, partly owing to the ignorance of the Village 
Munsifs, and partly, to the fear of their corruptibility. The 
Village Courts Act however contains a provision for constituting 
benches of judges to sit with the Village Munsifs from which miuch 
good may be expected. We understand that the Government has 
extended the provisions as regards village benches only to a few 
localitiés and though it has authorized the preparation of lists of 
suitable persons to serve on the benches of village courts we are not 
aware, nor does the Government itself seem to be aware, that such 
lists have been framed and the provisions brought into force in any 
locality.. If the village courts are strengthened in this mannersteps 
may be taken to compel the institution of suits of a small cause 
[813] nature not exceeding Rs. 20 in value in the village courts. 
If the scheme works satisfactorily the jurisdiction of ‘the village 
courts may-be raised to fifty Rupees. 


- One salient feature of the administration in the year under 
review ‘is the deterioration of the work done by the District 
Judges. Tried by every test, whether by the out-turn or duration’ 
of ordinary suits. the number of suits pending over a‘year, or the 
pendency: of applications for execution, or the percentage’ of 
arrears of execution petitions, the work is of an inferior descrip- 
tion, and’there is no material increase of their criminal work to 
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‘afford any justification for such poor performance. The opinion 
has been pretty generally entertained that for want of sufficient 
legal training and by reason of frequent transfers from the judicial 
to the revenue and from the revenue to the judicial dapartment 
the efficiency of District Judges in administering civil justice at 
any rate is not what one would wish it to be. We would invite 
the Government to ‘consider seriously whether the system of 
bifurcation of the Civil Service into two distinct branches, the 
revenue and the judicial, under which every civilian after a - few 
years of revenue ‘experience is obliged to choose one of the 
two branches and ‘stick to it and which has been working in 
Bombay with such excellent results as shewn in the succession 
of able civilian judges furnished to the High Court may not be 
introduced with advantage into this Presidency also. The 
recommendation by the Government that.the High Court should 
cut down the vacation of District Courts whose work is slack 
reminds us of .a rule in California that no judge should be 
allowed to draw his salary, unless he has filed an affidavit that 
no cause that has been submitted to him for decision for ninety. 
days remains undecided. 


‘Turning our attention to the courts in the Presidency town, 
there seems to be some room for the complaint of the Govern- 
ment that the Presidency Small Cause Court does not'shew as 
much work as it ought to do. But complaint of this kind appears 
to be‘forgotten by Government at the time of selection of men 
forthe -judicial office. One would like to see the same anxiety 
evinced by Government, ‘in the ‘speedy administration of justice, 
at the time of appointing a James or a Jones to'a seat in the 
Small Cause Court, that it undoubtedly manifests at the time of 
review of the annual [844] administration‘ report.- There has 
been a steady declinein the number of applications for ejectment, 
the number having been reduced from 624 in 1889 to 339 in 
L892. The report does not tell the public’ how many-of these 
applications were granted, nor assigns any reasons for the decline. 
The real reason for the decline is the peculiar, if not - perverse, 
view of thé law of ejectment held by the permanent Chief: Judge 
and the consequent difficulty of succeeding before him. ` The 
provisions of the Presidency Small Cause Courts Act for recovery 
of possession of immovable property have practically remained‘a 
dead letter during his time and suitors find it easier’ to obtain 
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the relief from the City Civil Court. Turning tothe High Court, 
the volume of work turned out is much larger than in previous 
years. The increase in the number of civil revision petitions 
against Small Cause decrees from the Mofussil and the fact that 
in thirty per cent. of these cases the decrees of the courts below 
were reversed or varied, or a fresh trial was ordered, demonstrate 
the usefulness of the powers of revision conferred upon the 
High Court by the Provincial Small Cause Courts Act IX of 
1887. On the other hand, the fact that the number of summary 
suits on negotiable instruments in the High Court was only three 
illustrates how much of ‘the legislation of our country is so far- 
sighted that the industry of our legislators is employed in provi- 
ding for requirements which do not exist and may not arise 
except in the distant future. . 


The figures relating to appeals to the Privy Council from 
the. High Court form an interesting addition tothe Adminis-. 
tration Report. One matter in regard to which information 
should be furnished to the public is the costliness of litigation. 
We would suggest to the Government the desirability of ordering 
a return to be made in future reports showing the amount of the 
taxed costs incurred by parties.in different classes of suits under the 
two heads of lawyers’ charges and charges other than those of law- 
yers, We shall then be in a position to judge how. far the present 
system of administering justice is suited to the condition of the 
people’ and what steps. if any, should be taken to render the 
system less expensive. The income of 14 lakhs and odd derived by 
the Government last year from the dispensation of justice is clear 
evidence of the feasibility of a large reduction in court fees. In 
this connection it is necessary to suggest that the provision in the 
Presidency Small [815] Cause Courts Act and the Madras City 
Civil Court Act for refund of half the court fees in cases which are 
amicably settled before the first hearing, should be extended to all 
courts in the Mofussil. The proportion of suits compromised to the 
total number of suits disposed of during the last year is said to 
be 1446 per cent. And though this may include suits compromised 
after the first hearing, the measure we propose would afford a 
sensible and welcome relief to suitors, 

An important issue has been lately raised as to the -means 
to be adopted for relieving the congestion of business in the 
High Court. It is well-known, that the judges of the High Court 
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are overwhelmed with an amount.of work which with all their 
elóse labour and anxiety to clear the file they are unable to. over- 
take. That some provision should be made for disposing of the . 
work which the High Court is unable to cope with, and that the 
judges of the highest tribunal in the land should be saved from 
the pressure and worry which leave them little time for thought 
or reading and have a tendency to produce a hurried determina- 
tion of causes cannot admit of any doubt. Various remedies have — 
been suggested for accomplishing’ this object of which the most 
obvious’ and undoubtedly the best is the appointment of a sixth 
judge. . ‘But failing this, two remedies have been suggested, one 
by. the High Court and the other by. the Local Anglo-Indian 
Press. The remedy said-to be contemplated ‘by the High Court 
is the increase of the jurisdiction of the City Civil Court ap to 
Rs.: 5,000 and the transfer of suits on the Original Side not 
exceeding Rs. 5,000 in value to the City Givil Court. The number 
of such suits 1s about a hundred, or a fourth of the total number 
of original suits in the High Court and their transfer would 
leave about 150 suits.as the average institution per annum on 
the original side. The »ther remedy proposed-is the curtailment 
af the appellaté jurisdiction of the High Court in cases from the 
Mofussil by denying a right of second appeal in certain classes of 
cases which do not now fall within the rule of exclusion contained 
in S. 586 of the Civil Procedure Code. Of the two proposals we 
have-no hesitation in condemning the latter as by far the more 
mischieyous. The former proposal, if carried out, would still 
leave the litigants in the Presidency town in a position of 
superiority to those in the Mofussil, for while they would have 
the privilege of a first appeal to the High Court, their Mofussil 
brethren. [316] could only prefer a second appeal to the ‘High 
Court and jcould not induce the High Court to review the 
conclusions of fact of the courts below. The latter proposal i is 
altogether an indefensible demand by. the metropolis, aiming, as 
it: does at the deprivation of the whole Presidency of a-right of 
appeal.to the High Court even on questions of law, in order that 
a class of: suits which are.tried in the Mofussil by, Subordinate 
judges who are inferior in standing and experience to the judge 
of: the City Civil Court, may continue to be tried in the High 
Court. Considering the unsatisfactory character of the appellate 
43 
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courts in the Mofussil, it would be disastrous to curtail the right 
of second appeal now possessed by suitors in the country.. The 
- exercise of appellate jurisdiction is the most legitimate function of 
the High Court and to ask that the High Court should cease to 
carry on this function in order that it may do a certain amount of 
original work is to ask for a privilege for about half a million of 
people at the expense of thirty-four millions and a half and is as 
unjust as it is selfish. Onthe other hand, it is felt by many who 
are' comptent to speak with authority on the subject that it might 
be-advisable to extend the powers of the High Court in second . 
appeals by authorising it to review the decision of the Court of 
first appeal on questions of fact where the latter does not agree 
with the Court of First Instance, and this reform would -probably 
have been pressed on the attention of the legislature long ago, 
except for a misgiving that the present strength of the High 
-Court would be insufficient tocope with the increase of work 
that would necessarily result from the change. 


RES JUDICATA—QUESTION OF LAW. 

' Section 13 of the Code of-Civil Procedure which enacts the 
tule of res judicata is not comprehensive in its terms. Notwith- 
standing the repeated. attempts of the legislature to improve the 
language of the section since the principle found expression in S. 
2 of Act VIII of 1859 it is in many respects unsatisfactory. The 
scope of the section is confined to determinations of matters in issue 
‘in suits. The principle of the section is applicable to proceedings 
‘otin the nature of suits, The language by its reference to litiga- 
tion under the same title precludes the extension of the section to 
[817] such proceedings by the force of S, 647. We are obliged 
to lay under contribution the general principles of adjective law 
when we say that an application for a succession certificate or for 
appointment of a guardian is precluded by a prior adjudication 
tpon’a like application which has been heard and finally disposed 
of, Again, in proceedings in execution, although S. 13 has no- 
application; for, its extension by virtue of S. 647 (assuming that 
“it is procedure which can be made applicable) is distinctly nega- 
tived.by the explanation added by Act VI of 1892 that the section. 
does not apply to applications for execution. The Privy Council 
have laid it down from general principles as to finality of litiga- 
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tion that the rule of res judicata is applicable to execution 
proceedings, Mungul Pershad Dishit v. Grija Kant Lahiri 
Chowdhry 1, Ram Kripal Shukulv. Mussumat Rup Kuari 2, and 
Bani Ram v. Nanhu Mal 8, S. 13 is in another respect ‘also 
open to objection. It deals with two classes of cases those in 
which the cause of action and the subject-matter of the claim are 
identical in the prior and subsequent litigations and those in which 
‘although the cause of action is the same and likewise the issues 
involved, the subject matter of the prior suit is different from that 
of the subsequent suit. This mixing together in one section two 
different classes has led to considerable difficulty of interpretation, 
Where the.cause of action and the subject-matter are identical 
in both suits the decision in the first suit ‘creates estoppel by 
verdict and the matter in question is transit in rem judicatem, 
The determination in such cases of questions whether of law or 
of fact in the first suit precludes a fresh agitation of the same . 
questions -in the subsequent suit. If a person sues for the 
recovery of an estate as an adopted ‘son and questions relating to 
the factum of adoption, the validity of the adoption, and the 
title of the predecessor in interest, are once decided they cannot 
be re-opened in a subsequent suit upon the same title for the 
recovery of the same estate. It would be monstrous for the Jaw 
to allow a fresh investigation in a new litigation merely to satisfy 
the caprice of the party aggrieved by the result of the prior ad- 
judication. If the law, allows the same litigation to be started 
afresh, where is the limit to the number of such fresh attempts ? 
The rule is simple and clear and based on the plainest considera- 
tions of justice that one adjudication bars a second attempt. If 
we scan the [848] language of S. 13’we shall find this principle 
violated. The adjudication.in a prior suit upon a matter in issue 
is res judicata in respect of the same issue in a subsequent suit 
only if the former sait was. determined by a court of jurisdiction 
competent to try the subsequent: suit. Suppose a Small Cause 
suit for interest upon a bond for one year dismissed and a fresh 
suit in the regular'court for the principal and-interest, inclusive 
of the interest disallowed, in the prior litigation. The language 
-of -the ‘section does not disentitle the plaintiff to recover the 
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interest disallowed in the small cause, along with the principal. 
This cannot be the intention of ‘the framers of the section, 
Pathuma v. Salimama 1. The condition of the rale of'res 
judicata that the court which triéd‘the first suit should be com: 
petent to try the second does not apply to those ‘cases in which 
the ‘relief asked for is the same in both suits as is the title under 
which the parties litigate. | 


It seems to us that S. 13 has given rise to considerable diffi- 
culty in the matter of questions of law which have been decided 
in the first suit, by reason of the fact that ‘its’ language is appli- 
cable to suits in which the reliefs and the cause ofaction are the 
same as’ well as to suits in which the reliefs prayed for are- 
different. Take a suit for one instalment of interest on a bond 
and the question of the genuineness of the bond being raised, the 
issue is decided in favour of the plaintiff. A second suit fora 
further instalment is next instituted. It is obvious that the 
_ question of the genuineness of the bond cannot be again raised 
as the matter in issue has been heard and finally decided in a 
competent court. But if on the other hand the former suit was 
dismissed on the ground that the admitted purpose was illegal, 
does that adjudication of illegality preclude a different conclusion 
that in the eye of the law the purpose cannot be regarded as 
illegal? While if the relief asked for was identical the adjudica- 
tion upon a matter of law would have the force of res judicata, 
it seems to us that no such effect can be given if the eune 
matter of the claim be different. . 

We are inclined to think that the principle’ ‘of the rule of res 
judicata that there should be an end to litigation does not require us 
to hold thatan erroneous decision upon a question of law precludes 
a reconsideration of the question merely because it arises between 
the same parties. In the elucidation of facts and the adjudication 
[819] thereon the interests affected are confined to the parties to 
the litigation. The advantage of finality is not counter-balanced 
by any mischievous effect arising from an erroneous decision. But 
if the matter is one of law, there is no inconvenience to the parties 
themselves so long as the ‘reconsideration does not unsettle the 
actual result of the prior verdict, The interest of the: public in 
sound law being administered requires that the court should be 
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unfettered in laying down the corréct law. So long as precedents ` 
are allowed to have weight indetermining the progress and develop- 
ment of law, it is impossible to allow errors of law to be per- 
petuated even between the same parties. There can be no security 
of titles if questions of fact can be re-agitated between the same 
parties, for that would offer a great premium to the manufacture of 
false testimony. But iv a matter of law every fresh consideration 
can only: throw additional light, it cannot obscure or involve the 
matter in confusion. We are inclined to think that an exmination 
of the authorities, which are altogether meagre, does not affect the 
strength of the conclusion at which we have arrived. Mr. Bigelow 
writes in his work on Estoppel, p. 37“ Now the fundamental 
principle concerning judgments is that an issue once determined 
by a court of competent jurisdiction may be relied upon as ‘an 
effectual bar to any further dispute upon the same matter whether 
by the parties to the litigation or by those who, termed privies, 
claim under them: this conclusiveness including of course as well 
the law as the facts involved in the case.” In support of this 
position the learned author relies upon Castrique v. Imrie 1, and 
Case v. Beauregard ?, and on another case reported in 56 Ala, 368 
to which last we have no access, Castrique v. Imrie, no doubt 
lays down the proposition that an erroneous decision upon a point 
of law: is res judicata. But that was a case of a foreign judgment 
in rem, an adjudication upon a ship against an English holder 
of a bill of sale, pleaded in bar of an action by.the English 
mortgagee for the recovery of the ship in the English court. The 
subject matter of the claim was the same in both the actions, 
| namely, the ship, and the erroneous view of En glish law which had 
prevailed in the French court was held binding. We must also re- 
member the fact that the decision of a ‘Court of Admiralty which is 
a court of exclusive jurisdiction cannot he questioned in any other , 
court in which any right dependent upon that adjudication comes 
in question, An [820] adjudication upon the nullity of a marriage, 
‘in a suit for jactitation of marriage, however erroneous in law, is 
conclusive in a suit for the recovery of property by the husband or 
wife-by virtue of that relationship. (ase v. Beauregard was an 
action for the same relief on the same cause of-action as the prior 
once, It was-a bill for a prior lien upon the property of a. partner- 
ship the members of which had become insolvent. ` The bill having 
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been dismissed upon the final hearing, the court held the-decree 
to be res judicata in the subsequent action. String J. said, 
“Even were we of opinion that the case was erroneously decided, 
it would still be res judicata.” The subject matter of the claim 
being the same in both cases the decision does not touch the 


question under consideration. 
/ 


There is some conflict of opinion in the Indian High Courts 
upon the question. ` The Allahabad High Court has held in two 
cases Pahlwan Singh v. Risal Singh, tand Phundov. Jangi 
Nath ? that the rule of res gudicata applies even on questions 
of law, but the High Court of Madras has ruled to the 
contrary in Parthasaradi v. Chinnakrishna 3: If we are 
correct in our reasoning it follows that the Madras Court is 
right. The Allahabad court has, it appears, fallen into a mistake 
in consequence of the section covering as we have already pointed 
out a class of cases in which there is identity of the subject matter 


of the claim in respect of which every adjudication upon a point 
of fact or law has the force of res judicata. Pahlwan Singh v. 
Risal Singh was a case of the construction of a document, the 
question being whether interest was to run from the date of the 
bond or from the dates on which default was made in respect of 
instalments due. The question of the construction of a document 
occupies a somewhat intermediate position between a pure ques- 
tion of law and a question of fact. We are however inclined to 
hold that the decision was erroneous as the reason of the rule of 
ves judicata does not apply to a question of construction. We 
have elsewhere offered some remarks on the case of Phundo v. 
Jangi Nath. The ratio of the decisionis no doubt against our 

view but the decision itself may perhaps be supported on the 
simple ground that it having been decided in the former suit that 
the money was recoverable from the mortgaged property and per- 
sonally from the adopted son, the second suit for the recovery of 
the same money from the other property inherited by the:adopted 
son along with [821] the property mortgaged, was for the same 
relief, and that the adoptive mother Phundo was precluded in 
consequence from questioning the validity of the adoption.. Whe- 
ther the decision in the case was correct or not, the ratio of the 
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decision which covers wider ground is open to exception. The 
decision in Parthasaradi v. Chinnakrishna, 1 by Turner C. J. and 
Muthuswami, Atyar J. lays down the correct rule. There wasa 
prior decree between the same parties that public worship should 
not.be made of an idol at a particular spot of the Sannidhi Street 
because no new idol could be set up in the street. The court refused 
to recognize the decree as binding with reference to an attempt to 
set up the same idol in another spot of the same street. The 
legal right of every citizen to perform his worship on his property 
which was negatived as a question of law was recognized in the 
subsequent suit. Their lordships properly observe “ Courts are 
bound to ascertain the law and not to make law and itisa 
suggestion repugnant to reason and to justice, that because a 
court has erred in ascertaining the law, it is bound to repeat its 
error wherever the same question of law may arise between the 
same parties. Although considerations of convenience have 
established the rule that the final decree of a competent court is 
decisive of the rights it declares or refuses, notwithstanding it 
may have proceeded on an erroneous view of the law, and 
although the same considerations have established the rule that 
the determination by a competent court of questions of fact 
directly and substantially in issue are binding on the parties, 
these considerations do not suggest the expediency of compelling 
the courts to refuse to give effect to what they have ascertained 
to be the law.” 





NOTES OF INDIAN CASES. 


Nilkanta v. imams Sahib I, L. R. 16 M. 361. We have no 
doubt the learned judges are right in holding that Art. 120 
applies to a suit by the purchaser for refund of the purchase- . 
money. His right to the money arises only when it ts found 
that the.judgment-debtor had no sale able interest. The receipt of 
the money by the decree-holder was wrongful and the liability to 
‘refund arises upon the adjudication. But we are unable to agree 
that the decree-holder should be a party to ‘the adjudication 
for the purchaser completing his title to the refund. When in a 
suit against the purchaser he was deprived of possession on the 
[322] ground that the judgment-debtor had a saleable interest, 

1. I. L. R, 5M. 804. 
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he became entitled to recover the purchase-money from the 
decree-holder. .If in the:former suit the decree-holder was also 
a defendant along with the purchaser there. would be no opposi- 
tion of interests between them to render the adjudication as ‘to 
the absence of saleable interest res judicata in the subsequent 
suit by the purchaser against the decree-holder. The decision 
in Pachayappan v. Narayana 1, is no authority in support: of 
the position of the learned sages. It seems to us that ‘there is 
no question of res judicata in the case. Has the purchaser 
been deprived of the property in a proceeding in which he acted 
bona fide ? If so, it seems to us he is entitled to call upon the 
decree-holder who has received the purchase-money to refund it. 
If the law were otherwise great injustice would ‘result. A stran- 
ger suing the purchaser for possession on the ground of the 
absence of saleable interest in the judgment-debtor is not bound 
to make the decree-holder a party to the suit and: even if he 
does make him a party there can be no adjudication which will 
have the force of res judicata between the co-defendants the 
purchaser and the decree-holder. If when the stranger has 
succeeded the purchaser sues for the purchase-money and itis 
found in this suit that the judgment-debtor had a saleable 
interest, what is to become of the purchaser ? He cannot sue-the 
stranger again for the property on the strength of this new 
adjudication. He must lose both his money and the property, a 
result which a legislature cannot be assumed to have contem: 
plated. We therefore think that if in a bona fide proceeding the 
purchaser has been deprived of the property he becomes ipso 
facto entitled to the refund of the money paid by him. 

. Weare also unable to follow the learned judges when they 
say that the former.judgment is not evidence. The admission 
of the decree-holder in his deposition in the former suit of which 
there was notice in the judgment under S. 35 of the Evidence 
Act. - a : i 
Uppi Haji v. Mammavan, I. L. R. 16 M. 366. We doubt 
whether this decision is correct. S. 19 of the Limitation Act no 
doubt says that the acknowledgment is sufficient though it omits 
to specify the exact nature of the right. But a devise of lands by 
a mortgagee subject to a mortgage does not seem tous ‘to ately 
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even the limited requirements of S. 19. There is no aknowledg- 
ment of any specific person’s right of redemption. Nor are there 
other words of description: by which the particular. right of 
redemption could be identified. The English cases cited by 
the learned judges do not support them. In Banning on Limita- 
tion, p. 185, we have the following “ what is required is not an 
[328]. admission that the defendant holds under a mortgage title, 
but an admission that:some person has a right to redeem him,” 
A person in whom the right inheres is a necessary part of the 
connotation of the term ‘right’. There.can be no acknowledgment 
of a specific right unless by name or by necessary implication 
the person owning the right is-indicated. The very words of the 
explanation that the exact nature of the ‘right need not be speci- 
fied indicate sufficiently that the acknowledgment should be re- 
ferrable to the right in question. 

Chinnasami v. Hariharabadra, I. L. R. 16 M. 380. Proceed- 
ings under the Guardians and Wards’ Act are inter partes but a 
proceeding for probate isin rem, An adjudication against the 
genuineness of a will ina proceeding inter partes cannot ‘have 
the force of res judicata'in a proceeding in rem. — 

‘Papamma v, V. Appa Rau, I. L. R. 16M. 384. Rightly or 
wrongly giving of the boy has come to be recognized as an essen- 
tial condition’ of the validity of an adoption. It is certainly 
desirable that the right to give should be restricted to the father 
and the mother.: We therefore agree that the step-mother is not 
the proper person to give in adoption. There is much in the 
Hindu law to warrant the distinction between the mother and 
the step-mother. 

The parties in the case appear to have been aE The 
person adopted was unmarried and forty years of age at`the time 
of adoption. We conceive that the age was held immaterial as , 
thé parties were Sudras. 

There is no reason why the mine of property in the natural 
family’should interfere with the capacity to be taken in adoption. 

Jagannadha. v. Papamma, I-L. R. 16M. 400. Where.a 
widow makesĉan adoption a condition restricting the rights of the 
adopted son is invalid. The learned judges lay stress upon ‘the 
fact that the widow derives her power of adoption from the hus- 
band as a reason for the invalidity of the condor [f this were 
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‘the true reason, where the husband authorized the widow to 
retain a portion of the property for herself on adoption, the con- 
dition restricting the adopted son’s rights would be valid. But 
it seems tous that the Privy Council hold that a condition 
‘restricting ‘the adopted son’s rights whether the adoption ° is 
made by a man or a widow is invalid ‘as contrary to the law re- 
gulating the adopted son’s rights which he cannot forego unless 
he is sut juris. Where there is a bequest by the father at the 
time of adoption, the natural father assenting to the bequest-as 
in Lakshmi’ v. Subramanya 1, [824] and Narayanasami v, 
Ramasami 2, the bequest is treated as made not by one member . 
of an undivided Hindu family, in which case it will be invalid, 
but by all the members, that is, the father and son together when 
it cannot be impeached. We must confess however that the 
law on this subject restricting the rights of adopted sons Is in, an . 
unsatisfactory condition. 


Ajibal Narasinha Hegde v. Shirekoli Timapa Hegde, I. L, R. 
17 B. 629. A judgment-debtor cannot necessarily be regarded 
as a party to an order upon the claim of an intervenor so as to 
be bound to bring ʻa suit to establish his right under S. 283 of 
the Giyil Procedure Code. Whether he is to be so .regarded or 
not would depend upon the circumstances of the case. The 
same view has been taken by the Madras A Court in Guruva 
v. Subbar ayudu 3, 


Lalu Gagal v. Bai Motan Bibi, I. L. R. 17 B. 631. : Where 

‘a landlord ‘sues in éjectment alleging a valid notice to -quit and l 
the tenant sets up a permanent tenancy which he fails to make 
_ out, the ‘tenant can still fall back upon the insufficiency or in- 
validity of the notice, Vithu v. Dhondi 4. But where a tenant 
comes forward as plaintiff to recover- possession of lands from the 
Jandlord on the ground that he was a permanent tenant, he 
cannot on failure to make out his case: of permanent tenancy 
contend ‘that hé has been ejected without notice. Such is the. 
_ effect of the principal case. The incongruity between the two 
éases is only apparent. ~The principal case proceeds upon the 
principle that a party whether plaintiff or defendant ought not 
. to be permitted to change his ground during the suit. The 
tt E aa 
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learned -judges in Vithu v. Dhondi 1 did not. intend to. override 
this principle but went upon the principle that the plaintiff is 
bonnd to prove the case alleged in his plaint. i 

In the matter of MacCrea, I. L. R. 15 A. 310. We have 
once before drawn attention to this case when Knox and Blair 
JJ: refused leave to appeal to the Privy Council, see I. L. R. 15 
All 173, The decision in’ Empress v. Riasat Alig is 
no longer authority. It is not necessary, to constitute an 
attempt, that the act charged should be of such a ‘character that.. 
it must end in the crime if not interrupted. 

The lords of the Privy Council declined to grant special. 
leave to appeal in a criminal case unless there were very special 
and exceptional circumstances. A mere-error of law would seem 
riot to be sufficient. No clue is given by their lordships as to 
the nature of the-special circumstances under which leave can 
be obtained. 

Balwant Rao v. Muhammad Husain, I. L. R. 15 A. 324. The 
decree of the Deputy Commissioner contained a noté that court 
fees [825] were payable to Government when the suit had been 
instituted on payment of full court fees, And that decree was super- 
‘seded by that of the Commissioner which contained no such entry” 
and as the latter decree alone could be executed there could be no ° 
- execution of the order as to payment of the court fees. A sale under’ 
such circumstances by a court which had no jurisdiction, in execu- 
` tion of a decree which had been framed without jurisdiction and: 
superseded by the appellate decree was in every way ultra vires. 
It might however be a question whether the decree-holder whose 
property was sold for the court fees, could keep the property | 
without setting aside the order for sale. The prior. mortgagor ` 
was in no way bound by the order and. could therefore treat it as 
not e upon him. es on 

. Phundo v. Jangi Nath, I. L. R. 15 A. 327. Two questions. ` 
of importance are decided in-this case. We are glad that the © 
Allahabad Court has laid it down ‘that among, the unregenerate 
classes the adoption of a step-brother i is valid. The sooner 
meaningless restrictions based on unintelligible fictions are done - 
away with the better will it be for the Hindu law. It is not 
here a mere expression of an opinion as the reporter would have | 
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it, but the decision of the court upon a point which clearly 
arose in the case. = 
We doubt however the correctness of the principle that the 
rule of res judicata applies to questions of law as. well as to 
questions of fact. -When the subject-matter of the suits is the 
same as well as the title litigated every point decided in the first 
suit will bara fresh adjudication in the second. In the case 
. under consideration, as the second suit was also for the recovery 
-of the same amount as in the first suit and from the properties 
of the deceased. as in the first suit, the decision of the learned 
judges that the question of the validity of the adoption cannot 
be reopened seems supportable. . 
Lalji Lal v. ©. J. Barber, I. L. R.15 A. 334. The Transfer 
of Property Act has been very little understood in the country. 
Notwithstanding the provisions of Ss. 88 and 90 with regard to 
decrees absolute against property of the judgment-debtor other 
than that mortgaged, decrees are passed in the first instance, 
directing the mortgaged property to be sold and if the proceeds . 
are insufficient, ordering the balance to be recovered py sale of 
the other property of the judgment-debtor. It seems to us that 
Tyrrell J. rightly holds that where decrees are passed in the 
form last mentioned, there is no necessity for a decree absolute 
` being obtained under S. 90. It would be a great assistance to 
suitors if the High Courts will frame rules as to the forms of the 
[236] ‘decrees to be passed by the Subordinate Courts, under the 
mortgage chapter of the. Transfer of Property Act. 
Queen-Empress v. Raghu Tiwari, I. L. R. 15'A. 336. It 
cannot be laid down as a rule of law that a prosecution for a 
false complaint to the police cannot be instituted and proceeded 
with, until the complaint is disposed of by a magistrate. See 
however Empress v. Jamni 1, It may however be highly desirable 
in the interests of the public that as far as possible the complaints 
should be first disposed of before the authors are prosecuted. ' 
' Moni Lal Bandopadhya v: Khiroda Dasi, I. L. R. 20 C. 740. 
If the witnesses summoned do not appear at the trial, it appears 
to us that the party in whose behalf they are summoned, is’ 
entitled to an adjournment unless’the court sees reason to think 
that’ the party is keeping the witnesses out of the way. It is 
wrong to say that the party, may have his action against the 
T I.L. R, 9 A. 387,- 
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witnesses making default. That is no reason why the action, 
should be disposed of without reasonable opportunity to the 
party to ensure the attendance of the witnesses. We are glad that 
Ghose J, waived his doubt in deference to the opinion of the 
Chief Justice that it was an irregularity not to grant the 
adjournment asked for. The court is bound to grant the 
summonses asked for, see Kaji Ahmad v. Kaji Mahamad 1, and 
Baikali v. Alarakh Pirbhai 2. And we think’ it must ordinarily 
adjourn the case forthe attendance of the witnesses unless: the 
summonses were taken out too late or there is reason to think 
that the party is keeping them out of the’ way to gain time. 

Hafizuddin Chowdhry v. Abdool Aziz, I. L. R. 20 C. 755. 
An application for execution is certainly in accordance with law, 
though the heirs of the decree- holder, applying, do not tile a 
succession certificate along with it. S. 4 of the Succession 
Certificate Act merely says that the court shall not proceed upon 
am application unaccompained by a certificate, as it says that a 
decree shall not bz passed in a suit, The form of the application 
specified in S. 235, C: C. P. is not affected by the requirement 
that -a certificate should be filed before the court can order 
execution. 

Ram Chandra Dutt v. Jogeswar Narain Deo, I. L. R. 20 C. 
758. Clause 5 of S. 32 of the Evidence Act speaks of a state- 
ment relating to the existence of a relationship as relevant and. 
not merely of a statement relating.to a relationship, Whether 
the relationship existed at one time or another would seem 
therefore to fall within the scope, of the section, [llustrations 
[827] land m which refer to the date of a birth and the date 
of marriage, show clearly that the decision in Hainis v. Guthrie 8, 
has not been followed in this country. 


Mohendro Chandra Ganguli v. Ashutosh Ganguli, I. L, R, 20 
C, 762. We are glad that the majority of ‘the judges lay down 
the rule that where an appeal is- remanded after reversal of the 
decision of the court below, the appellant is entitled to the cost 
of the appeal. Upon a preliminary point, the respondent got the 
lower. court to decide in bis favour. Whatever may be the deci- 
sion on the merits upon remand, the appeal having been occa- 
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sioned by the successful though errénéous plea of the defendant, 
the appellant’ has a valid title to the costs of the appeal: Even ` 
though” the court below decided wrongly upon a preliminary, 
point not raised by the defendant, if he supports, the decision on’ 
appeal, it seems reasonable that he should be made to pay the costs? 
of the appeal. There may however be‘ cases in which the appeal is 
occasioned solely through the error of the court: below which is 
not supported by the respondent on appeal ; and the appellate: 
court may be justified then in’ not awarding costs in appeal. 
The practice of the courts including the highest is in the matter 
of costs'often-very loose and based upon no settled principles.-. 
We hope the decision of the majority (Prinsep, eee and 
Trevelyan JJ.) will be generally followed. - 
Upon the other point decided by Petheram C. J. atid Norris oF 

we are. not however quité clear. We'apprehend that in a 
pattition suit in which the plaintiff alleges joint possession with 
the defendants of the jont family property, ‘clause IV (b) of S. 7 
of the Court Fees Act applies, for the value is the difference * 
between the separate possession of a part and the joint posses:. - 
sion of the whole, It seems to us that Clause VI of ‘Art. 17 of- 
Schedule II. of the Act covers a suit for partition where the ~ 
property is not that: of ə joint family‘ but the plaintiff is in joint — 
possession and a Rs. 10 stamp will then be payable. Where > 
the plaintiff is not in joint possession as when he has been éx-: 
cludéd, ‘he cannot treat the possession of any member as his own ! 
and fix his'own value under clause IV (b) of S. 7° or’ pay a` 
Ks. 10 stamp'under clause VI Art. 17 of Schd. II. When the 
plaintiff is not in joint possession he must pay the stamp or- 
the. value of the share as computed acca t to sub-section 
V ofS. 7, : 3 i 

ue In re. Dhunput Singh, I: L--R. 20-C. 771.- Mere stoppage i of 
payment’ isnot an act of insolven¢y within the statute 11 & 12 - 
Viel € Ch. 21; S. 9. The departure of -an agent who-was manag- ' 
inga “battking business on behalf of his master in his absence is . 
not to'be treated as the departure [328] of the master.. :No act. 
of” insolvency i is committed-where the departure is not with in- 
tent to defeat or delay creditors. The departure and the inten; | 
must be that of-the master in order to amount to an act of insol., 
vency. , z = “> 
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-. Kasinath: Das v. ‘Sadasiy Patnaik, LL: R. 20. C: 805. 
When an „attachmėnt -is..made of a’ mortgage-debt we; think it 
ought to be.made: ‘by an order under S. 274, where the mortgage 
‘interest’ is: sought to be.sold, Appásami v. Scott 1, and. Sami. 
:Krishnasami-2. ‘Where the.sale is: peered thou such attach- 
ment; is:there.any thing more -tban a mere -irregularity.? If we 
are right in thinking that--an- attachment: is - necessary merely to 
prevent subsequent alienation ‘affecting. the attaching decree-holder, 
the-absence of an attachment. cannot affect the validity of the 
sale.. But we are afraid that the language of the Code requiring 
that the want of it will affect the passing of property by. the sale, 
-If the want of an.attachment is a mere irregularity there is no 
means of setting aside the sale on that account, for, S. 311. relates 
only- to an. irregularity in ‘publishing ` or conducting the sale. 
The absence of attachinent is not an- irregularity i in the , conduct, 
of-the sale, see our remarks, i in 3 Madras Law Journal p 192 on 
-Karimunnissa v. Phal Ghand. 3, ce eB 


a 
NOTES OF ENGLISH CASES.. 
Rayson v South London Tramways Company, 1893, 2 Q B. 
304, : Wheré a statute’ provided'a’ penalty. 'not ‘exceeding 40s. 
for avoiding payment of the fare:while travelling.in a carriage on 
Ja tramway, on a summons. to the:plaintiff by.4 Tramway Com- 
pany to appear before a police» magistrate’for haying: committed 
the offence; held that thé proceeding was in respect ọf a criminal 
offence, so that-an-action for -malicious Pree would le 
against the person taking Its foes 
Per Lord Esher. M.R.: If the proceedings. Taken! in ‘this 
case against. the. plaintiff were nat criminal proceedings, I am not 


r* a A 
Sa ma 


proceedings were taken without reasonable. probable cause and 
maliciously. . 

In re “Hddystone Marine Insurance Company; 1893, 3° Ch. 9. 
A company | limited by shares formed undef ‘thé “Companies ‘Act, 
1862, has no power to issue “share as fully paid up, as a fiee giit 
or bonus ‘fo its shareholder’; although a,contract to do „SO has 
been made without any fraudulent intent ` and. „registered, undér 
S. 25 of the Companies’ Act, 1867. x a ie 
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, [329] Where the directors and the original shareholders of 
‘a conipany ‘which consisted of a limited number of shareholders, 
Were upon a resolution to throw the. Company open to the ) 
. public; alloted fully paid‘up shares in consideration of their past . 
“services and expenses in forming the Corfipany and establishing 
the business, held upon a winding up of the Company, the directors 
and original shareholders were rightly placed on the list of 
contributories for the shares’ alloted as unpaid shares, as no pay- 
ment in money or monei’s worth had béen made for the shares. 
Wheaton v. Maple & Co., 1893,°3 Ch. 48. A purchased a 
ground i in 1852 and built upon it. He continued to enjoy light 
through the adjoining property tili 1892, That belonged to the 
‘Crown and upon a Crown lease by the Commissioner ‘of Woods 
and Forests in 1826 expiring in 1914 it continued to be enjoyed. 
But B purchased the lease in 1892, and surrendered it on an 
agreement to rebuild, the Commissioners agreeing to grant a new 
leage on completion. A complained that the new building 
would be an obstruction of the light’ ‘and prayed for ań injunc- 
tion claiming an indefeastble right to hight as against the lessee 
and the Crown. 
Held (1) that S. 2 of the Prcectipen Act (2 & 3 Will. IV, 
Ch, 71) does not apply to the easement of light, (2) that S. 3 
which applies to light does not bind the Cfown, (3) that under 
the circumstances no lost grant of: light as against the Crown 
ot its lessees could be presumed, ‘and 4) that as A could not 
establish a right against the Crown as reversioner, he could not 
establish a right against the lessees, inasmuch as an easement, if 
acquired by prescription, either at-common law or under the 
statiite, must be absolute and not for a term of years. 


"MISCELLANEOUS, 

Professional Misconduct :—An unpleasant feature of the 
opposed Motions List is the increased number of applications 
marked “In rea Solicitor.’ As many as fifteen practitioners 
will have their conduct brought before the Court by the Tncor: 
porated Law Society.—Law Journal. 

[380] Qualification for admission to law school :—The 
announcement ‘is made that Harvard College will raise the 
qualification for admission to its law school- so that none but 
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students upon whom have been conferred the, degree of B.-A. or 
its equivalent, by first class colleges, can enter the.school.. The 
object is to raise the. standard of culture: among lawyers the 
natural expectation being that. those who have had the advantage 
of a liberal education will-better appreciate the advantages to be 
obtained from’ -raising -.the:,tone,'of American lawyers. The 
Harvard departure seems to-meet with the approval . of, manyof. 
the American legal journals, though ‘some take -a contrary 
view.—Law Journal. : , l 
Absence of counsel :—The absence of counsel in two cases 
brought down from Mr. Justice Wills a rebuke; The learned 
judge said that if counsel was engaged in one court and his case 
was called on in another, the court ought not to be kept- waiting, 
but that the brief should be handed over to be ‘held’ by another 
counsel. - A ‘City. Solicitor’ ‘objects to this course as being 
entirely to-the advantage of the time of the court to the injury 
of the cilent. .There is much to be said for both sides. ¿If a 
solicitor briefs a particular counsel he wants that identical man, 
and ought not to have another passed of upon him. Heassumes 
that the counsel who has had the brief knows all about the case, 
and can do it: better than another. At the same time, it must be 
remembered that men in large practice invariably have their 
briefs read for, them by j juniors in their chambers, and that the 
holder of the brief often knows as much of the facts—-shall -wẹ 
say more—than the busy man who was expected to conduct the 
case... Nor are cilents. always served by men of less ability under 
these ‘circumstances. ‘When. Sir. Charles Russel was a young 
bartister. he: must often have. -held briefs for senior men, and it 
is not too much to. say that on many occasions the clients profited 
by. the change. Barristers do not wilfully take work which they 
are unable to attend to, They accept the.brief at a time when 
nobody can tell that the various cases will clash, and . do their 
best to attead to, the interests of their “clients. -If it is certain 
that. he cannot. attend to a case, counsel ought to return the 
brief unless with. the assent’ of the solicitor. he gets a friend to 
hold it; but.. if accidentally one matter comes on at the same 
time as another, and the business of. the court makes waiting 
impossible, the best thing that can be done i in the interest of the 
client i is to hand it toa man ‘who is acquainted with the details— 
45 ) 
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«. todo what Mr. Justice Wills suggested. It would be as 
wal if all the judges would remember the difficulties in which 
counsel are placed and would give them some little indulgence 
upon such occasions as these. Some judges do, but all ought.— 
Law ‘Journal; l l i 

[331] Legal assistance for prisoners :—In the case of the 
Indian ọculists, the’ Common Serjeant stated) that one of the 
accused had made a request to the court for legal assistance, 
and that the sheriffs made inquiries and ascertained that he and. 
_ the others were represented by counsel. Consequently the sheriffs 
could not interfere ; but, of course, if the accused had not been 
defended by counsel they would at once have taken ` steps to 
provide him with legal assistance. A petition had subsequently 
been sent to the Queen from the accused asking that a competent 
lawyer might be assigned to him. The accused were all represent- 
ed by counsel, and he merely mentioned the matter in order to 
say that if that had not been so the sheriffs, of course, would have 
provided legal assistance.’ 

_Mr. Jarvis said the effect of the petition was an application 
for funds- to pay the witnesses, a number of whom he was in a 
position to call. The application was therefore made with a view 
to obtain what could have been got as a matter of course’ under 
30 & 31 Vict., Chi 35, if the witnesses had been called before . 
the magistrate. 

‘With respect to the aid of counsel, prisoners at the Old 
Bailey are better off than in other Criminal courts inasmuch as 
there alone does the practice extend to assigning and paying 
counsel where offences of a less serious character are- charged. 
Provision for helping a person defending in forma pauperis is not 
unknown to-the law, but except in capital cases it has been almost 
unknown in practice.—Law Journal. 


A novel question of assault :—A novel question of law is soon 
to be passed on by the Massachusetts Supreme Court. It is this. 
Has å milkman the right to wake up a customer in order to pre- 
sent a bill? In other words, is he technically guilty of an assault ? 
The“ defendant had been accustomed to leave milk at an early 
hour ‘at the’ plaintiff's house. At intervals he had’ entered the 
plaintiff's sleeping-room for’ the purpose of collecting his bill 
_ while his debtor was in bed. The evidence does not show that 
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the plaintiff was reluctant to settle the claims against him. .The 
method of collection ‘was merely a usage,to which he submitted. 
But after a while he grew tired of. it,-and notified.the milkman to 
discontinue the practice. One morning, however, the defendant, 
wanting his money’and nót finding the plaintiff up, made.his way 
again to the room, and aroused plaintiff by shaking his shoulder. 
Then the defendant presented - his bill. It happened that the 
customer had just fallen asleep after a night of sickness, and he 
showed his resentment by bringing suit for assault against his 
creditor. The [832] lower court entered ‘judgment for the 
defendant, but the plaintiff is not satisfied, and wishes it to be 
settled once for all whether a milkman can: awaken a customer 
and demand that he cancel a debt at an unseemly hour—Law 
Journal. i 

Freedom of ths Bar, not le Barean Libre :—The sentimen - 
_ of independence has aways flourished in the Scottish Bar, although 
from time to time its assertion may have been inadeq uate. We 
may therefore be permitted to congratulate the ancient and 
honorable Bar of France“ upon the stand ‘which they recently 
made, against, most sinister influences in the Panama ‘affair. 
Napoleon said he wished he'could cut out the tongue of every 
advocate who spoke against the Government; and this, M. de 
Mezerac assures us in the Revue des deux Mondés, was the spirit: 
in which the speeches and cross- -examination of counsel, for the 
accused in- the recent trial were received i in, several influential 
quarters. Since then ‘the proposition has “actually been made 
in the Chamber by M. Trouillot for the suppression of the Bar, 
with all its traditions of professional honor and culture, and all 
its guarantees for the public safety. This is what the French, 
with unconscious irony, call le Barreau Libre. . When: the Bar 
was first suppressed at the time of the Revolution, Camille Des- 
moulins -rayed in his picturesque way about “justice having 
chased: the sellers from her temple that she might listen gratui- 
tqusly to the poor, the innocent, and the oppressed.” (Decree 
of 2nd September, 1790). The stern logic of facts soon ‘proved 
even to the satisfaction of Napoleon, how necessary an independ- 
ent Bar was, not merely tothe pure administration of justice, 
but. to the Government of a great empire, Long. may be the 
true Rarreau- Libre of France survive- to protect.the liberties and 
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to:moderate the counsels of the country they have served SO 
well.—Phe Juridical Review. 

Some eminent judges :—A correspondent of the: world zal 
of Lord Bowen as a genius, and of Lord Justice Davey’s intellect 
as “arid.” We adopt neither phrase. The new Lord of Appeal 
is, perhaps, our most brilliant judge; Lord Herschell is probably 
a more consummate lawyer. The intellect of Lord Justice Davey 
is precisely suited to the Court of Appeal. Intellectual fireworks 
are rather a nuisance in that quiet atmosphere. 

The same writer says that Sir Horace Davey leaves the Bar 


poor. This is perfectly true. There is no one able to fill theg, 


place which he occupied. His versatility, his grasp, his perfec- 
tion of style in argument his unlimited resource, and an astound- 
ing. memory, made him unique. We regret it that the Bar 
should be poor in talent. It is a misfortune for the country. It 
has also been said that no puisne judge invites [833] promotion 
to the Court of Appeal. Does this mean decadence of Bench and 
Bar? We hope not; yet we are unable to account for the dearth 
of rising men of the Cairns, Palmer and Davey Calibre.—Law 
Times, 

| English lau a suits in forma pauperis :—The in forma 
pauperis procedure, created by the statute of II Henry VII., was 
a well-meant effort to bring justice within the reach of the very 
poorest subject of the Crown, and it déserves the attention of 
those empirical critics who delight to assert that the laws of 
England were tramedin the interests of the rich. , But it was a 
dangerous experience, and, ‘notwithstanding all the safeguards 
against its abuse devised in modern times, it has now, in the. 
great majority of cases, degenerated into a mere engine of 
frivolous, vexatious, and oppressive litigation. The one obstacle 
that might have blocked the destructive path of the pauper 
plaintiff—the requirement that the prima facie soundness of 
his case should be certified by counsel, proved ineffective for two 
reasons. In the first place, counsel had to make up his mind as 
to whether the plaintiff had a case or not on ex parte evidence, 
without the aid of any judicial decision upon the question. In 
the second place, members of the Bar, naturally and properly. 
unwilling to usurp judicial functions, in all cases of doubt ‘leaned 
in favour’ of the pauper’s ‘franchise.’ .Thus the preliminary 
certificate of counsel was readily obtained, and fortified by this 
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forensic’ ‘imprimatur of his. claim, and lifted by his ‘ pauper 
character serene above all ‘pecuniary ‘fesponsibility, the’ plaintiff 
` who ‘ was not worth £ 25 in the'world; his wearing apparel and 
the subject of his suit alone excepted,’ proceeded from one’ court 
to añother; harassing and often ruining his adversary, if hé could . 
not’ défeat him, airing his’ imagifiary grievances; impervious to 
judicial snubs and criticism, and making. the whole machinery of 
English law work together for his personal gratification. The 
Appeal Committee of the House of Lords will for the future 
prevent the highest court in the realm from being made a theatre 
for these vexatious performances. — Law Journal, 


A simple summing -Up :—In the course of a speech made in 
a recent case tried in the Mayor’s Court, counsel told this 
anecdote of a learned judge who used to sit not more than a 
hundred miles from the Guild- -hall. The case he was trying was 
against a railway company for the loss of a bag. After a some- 
what lengthy hearing, the judge summed-up to the jury thus : 
‘Gentlemen, the plaintiff claims damages for the loss of his bag 
against, the company. They are always losing bags ; they lost 
mine when I was on circuit. Consider your verdict.’ They did ; 

and found it very easy to arrive at a conclusion. —Law Journal. 


. [884] Contract—Breach—Measure of damages :—A con- 
tracted'to do certain work for B, who broke the contract after 
part performance by A. In this action by ‘A’s assignee, the 
declaration contained a count for breach of contract,—and also 
counts “ for labour expended and expenses incurred in and about 
the prosecution of the work.” Plaintiff elected to sue in the 
quantum meruit. Held, “ the general rule is well settled that a 
party to a‘ contract’ where labour is to be performed, upon a 
breach of that contract by the other party, has two remedies 
open to him. He may sue upon the contract and recover 
damages for its breach; or he may ignore the contract, and’ sue 
for services and labour expended, ‘and expenses incurred .from 
which he has derived no benefit. ‘In case ‘he pursues the latter 
remedy, the measure of damages as to servicesis not necessarily 
the contract price, : ... . but he may recover what ‘the -services 
are resonan worth, ` Ae in excess of the rate fixed by the 
` contract.” Hemminger v. Western Assurance‘Co. 1) °> - 


1. 54 N. W., Rep., 949 (Mich). 
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- The plaintiff in this case hasan adequate remedy- in an 
action on the contract, and there is no reason why he should be 
allowed .to sue in quasi-contract. That he- has the option, 
however, must be admitted as settled law; and. as to allow. a 
quasi-contract where there is no necessity for it is inconsistent 
with the nature of that action, this rule must be regarded as an 
anomaly. In regard to the measure of damages where plaintiff 
elects to sue in quasi-contract, the statement by the court is 
certainly wrong on principle, and seems to be supported by no 
authority outside of - Michigan. The action founded solely. on 
principles of natural justice, and there,can be surely no Justice 
in allowing the plaintiff to recover more than the valuation he 
had himself placed on his work :—Harvard Law Review, 

_ Contract—Malicious interference with rights under organi- 
zed labour .—Plaintiff was non-union man working for a clothing ` 
house under a contract by which he could be discharged at the 
end of any week, but he was told that he would be permanently 
employed. The local union labour organization informed his 
employers that unless plaintiff were discharged they would have 
to inform all labour organizations of the city that the house was 
a non-union one. In consequence of this threat, and for no other 
reason, plaintiff was discharged. Held, that plaintiff had a - 
good cause of action against the- labour unions for maliciously 
interfering with his rights. rs v. Clothing Cutters’ and 
T. Assembly No. 7507, K. ‘of L., 1. See note on Temperton v, 
Russell—Harvard Law Bevi ew. . 





[835] THE SCOPE OF ARTICLES 91 TO 93 OF THE 
` INDIAN LIMITATION ACT. 

The Indian Limitation Act XV of 1877 has done service now ` 

for a period of more than sixteen years, and during that time, a 
considerable volume of decisions has accumulated bearing on the 
construction of several of its important sections and.a good 
many articles of its second schedule. The large proportion that 
the rulings « on the Limitation Act still continue to bear to | 
the total number of reported decisions in the Indian Law Reports 
cannot but be taken to be an indication of the unsatisfactory 
nature of many of its provisions; and we are but voicing 
the sentiments. of many :experienced -. judges - and intelligent - 
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lawyers ‘in expressing ‘a wish that the Indian - Legislature 
may soon be able to undertake a full and thorough révision 
of ‘the statuté so as to make it simpler, clearer, and more 
scientific. We shall probably impose on ourselves at.some future 
time the’ task of pointing out if detail the most important defects — 
that: call:‘for remedy. On the present occasion we would draw 
attention to one class of provisions in the Act which has caused 
no little confusion and led to much conflict of authority, We 
refer to the articles in the second schedule relating to suits to set 
aside, or cancel, or declare inoperative, invalid, or void, docu- 
ments executed either by the plaintiff himself or his predecessor 
in title, or by one standing in the relation of a guardian or 
quasi-agent to him, vested with powers under,certain circum- 
stances to enter into transactions which may affect his - right to 
property, or by third persons ‘seeking to affect or destroy his 
rights. To help us.to arrive at a correct construction of the 
articles relating to these suits, we shall also refer to analogous 
articles relating to other: classes of suits. [886] The articles 
with which we propose mainly to deal are 91 to 93, which we 
shall set out for convenience of reference. o 


Description of suit. Time from which ere 
l begins to run. 
91. To cancel or set aside an | When the. facts entitling the 
' instrument not otherwise | : plaintiff to have the instru- 

provided for. ment cancelled or set aside 
92.’ To declare the forgery of become known to hin. 
- an instrument issted or | When the ‘issue or registration 
- registered. . becomes known to the plain- 
93. To declare the forgery of tiff. ; 

an instrument attempted | The date of the attempt. 

to be enforced against 

the plaintiff. . 
The question which we propose to consider 1 is, to what classes of 
suits these articles are intended to apply. It willbe- noticed ` 
that-the suit referred to in Art: 91 is one to ‘cancel or set aside” 
an instrument, while 92 & 93 refer to'a suit for declaration of the 
forgery of an instrument under certain’ circumstances. Is there 
any reason for this different phraseology? What is the meaning 
of ‘to set aside’ or to ‘cancel?’ The latter word so ‘far as we are 
aware is not used elsewhere.in the Act. But setting aside isa 


familiar phrase in it and is to be found in several other articles, . 
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A reference to them may perhaps help in sone measure to 
understand its meaning. Article 12 applies to. .suits:: to 
set:aside sales. whether in execution of a judicial process,-or by 

executive officers under ‘statutory authority or by landlords 
- empowered’ to sell by express enactments. Article 13 refers 
to suits to set aside summary adjudications by civil. autho- - 
rities, and Art. 14:to executive (a) orders and (b) acts, not 
otherwise provided for. Article 44 applies toa suit “by a ward 
who has attained majority:to set aside a sale by his guardian” 
and Art. 126 to a suit “by a Hindu governed by the law of the 
Mitakshara to set aside his father’s alienation of ancestral pro- 
perty.” - In two other articles, viz., 1 and 45, the word contest 
is used. in a.sense allied to, if not identical with, setting aside. 
Art. l refers toa suit “to contest an award by the Board -of 
Revenue under Act No. XXIII of 1863” and::Art. 45 “to 
contest an award ” under certain regulations of the Bengal Code. 
In Art. 121 we have the phrase “ to avoid ” instead of to set aside 
‘ incumbrances or under-tenures in an entire estate sold for arrears 
of Government revenue or in a patni talug or other saleable tenure 
[827] sold for arrears of rent,” and Art. 125 uses another 
expression, to “ declare void.”; “suit during the life of-a. Hindu 
or Muhammadan female...to bave an ‘alienation of such land 
made by the female declared to be void except for her life ‘or until 
her re- -marriage. ” On the other hand the phraseology of Articles 
92 and 93 is to be found in certain other articles, viz., Art, 
118 “to obtain a declaration that an alleged adoption is invalid, 
or never infact took place’ and Art. 119 “to obtain a declara- 
‘tion that an alleged adoption ts valid.” It is also netéssary ‘to to 
observe that in certain cases, suits for possession are especially 
provided for, where a summary adjudication, or an instrument if > 
true and valid as against the plaintiff, would bar his right to’ 
recovery... Art, 46 prescribes a period of three years for’ a, suit 
by a party bound. by an award referred to in the -previous Art. 
45 (which it will be remembered applies to suits merely to contest 
‘an award of the kind referred to thergin,) to recover any property 
comprised therein, .Art. 47. relates toa suit “ byany person: 
bound, by an order respecting the possession of property-made 
under the Gode of Criminal Procedure,-Ch. XL, or the Bombay 
Mamlatdars’ Courts Act, or. by any one claiming -under such 
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order to recover the property comprised in such’ order,’ ` and it 
is ‘noteworthy in ‘connection ‘with the question now.. under: 
discussion that the article makes express “mention of the object: 
of the suit’as being one to recoverpossession, and not as one ‘to | 
a aside the order of the Criminal Court. an. 
. Now there are two questions which require ‘an answer : 

(1) what ‘is’ the signification of the phrase setting dside? 
(2) do Articles 91 to 93 apply only to actions the sole object 
of which is to set aside an instrument, or to declare ‘that it is 
not genuine, or also to those in ‘which the plaintiff seeks’ to 
recover possession of the property to which the documents: 
relate? We shall attempt to answer the former’ question in 
this paper. The latter which is practically the more important 
we must reserve for a future occasion. What now is the 
meaning of the expression setting aside? So far as our research- 
es have gone it is unknown in English law; we have not’ been 
able to find it’ in any of the well-known legal dictionaries, , 
or-in any of the’ English Statutes. In India it is very often. 
vised both by* judges and practitioners, but’ with río precise 
signification. In the Limitation Act we have seen that’ there are 
grounds to suppose that as applied to instruments executed by 
[338] private parties it is used apparently synonymously with 
the word cancel, Art. 91 speaking of a suit to cancel’ or set aside 
an instrument not otherwise provided for; as applied to summary 
adjudications by judicial or executive ‘officers, the word contest 
as already pointed out is used in an analogous sense; as applied 
to instruments executed or transactions entered into by’ others, 
the word avoid seems to be used in Act. 121 in the same sense 
as. the phrase ‘ to set aside’ in the other articles referred to. 
' Let us first see what light these various articles throw on the 
meaning of the expression. | One cannot sue to set aside or 
contest a summary adjudication (Arts. 13, 14,) whether: judicial . 
or’ executive, unless.the adjudication would be otherwise binding 
on‘himi.- It isa fundamental principle of adjective law that 
no one canbe: bound by any proceeding to which he was not a 
party either directly or constructively. It is equally- settled thát 
third parties not -affected by a summary decision: or order are 
not allowed to.‘call it in question by any kind of ‘proceeding. The 
scope of these articles is explained in Shivaji Yesji Chawan v, 
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Thé Collector of Ratnagiri, 1 They apply to acts or orders of a 
functionary which the law invests with a. particular effect-in. 
favour of oné person or against another, subject in the regular 
course toa further judicial proceeding, having for its- objéct, 
to quash them or set, them aside,:and the principle that 
dictated the: enactment of a short period of limitation 
in.such cases is explained in Venkapa v. Chenbasapa, ? and 
in. Parikh Ranchor v. Bat Vakhat 8, Mellville, J. observed in the 
former case, “The policy of. the legislature requires that a person: 
who-has orice commenced to litigate should carry his litigation. 
to an end within a reasonable time.” In these articles then “‘to- 
šet aside” may. be paraphrased thus ‘tto get rid of or to cancél. 
what otherwise would bind. the person concerned.” The’sanie -. 
principle we think equally governs.- the provisions relating to the 
setting aside of sales either by judicial or ‘by executive authori- 
ties or by private persons like landlords authorised to sell -by.. 
statutes passed for the speedy ‘and effective settlement of disputes. 
‘between landlord and tenant. A court of justice does not profess, 
and has indeed no power, to sell anything but the right of parties 
to.the, litigation before it, and strangers having any rights in such 
property are not affected by the sale, and need not and cannot 
sue to set it-aside, Vishnu Keshav v. Ramchandra Bhaskar:-, 
[889]. Nathu v: Badri Das 5, Nito’ Kalee Dabee v. Kripanath-: 
Roy.6. ` The ‘decision in Suryanna v. Durgi™, no doubt lays 
down ,the-rule’that if a court-as a matter of fact sells more than 
the right, title and interest of the judgment-debtor which, it 
admittedly has no jurisdiction to do, then even third parties who 
may, be „the real owners of the property are bound to set aside 
the sale, But with due deference to the learned judges who 
decided that case, we would observe that Article 12 could hardly. 
have begn, intended to enact such a rule The limitation for a 
suit under it runs from tbe time “when the sale is confirmed 
or would . otherwise have. become final and conclusive had. no 
such suit, been brought. ” The result of the ruling in Suryanna’ s 
case, would be,that the rights of the real owner of the property, 
may, {be.:extinguished before he is aware of the sale of. his, 
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rights, In revenue sales the officer is authorized to sell only the 
interest of the party who fails’ in his duty to pay the public tax, 
and notice of the sale has to be given to the person in whose name 
it is assessed, and where it is not in the name of the true owner, by 
a fiction which is considered necessary in the interests of public 
revenue, the real owner is supposed to be constructively a party to 
the proceedings against the registered defaulter whose rights alone 
_are nominally sold, and is consequently held to be bound by 


them. He must therefore take steps to set aside the-sale if he © 


-has ‘any. just objections to it; but the principle with regard to 
-revenue as to judicial sales is that no one, who.would not prima 
facie be bound by the proceedings resulting in the sale, is bound to 
set it-aside, It has consequently been held with regard to both 
_judicia] and revenue sales, that if the court or revenue officer -had 
‘no jurisdiction to’ hold the sale, and the sale is-for that reason 
void, it need not be set aside, and the expression to set aside 
presumes’ that the sale would otherwise bind the party suing. 
` Ought -not then a similar construction. to be placed on Art. 91, 
and-should-it not-be limited to cases where the ‘instrument: in 
-question would otherwise be binding on the plaintiff? It is 
reasonable to suppose that the legislature used the phrase in the 
same sense throughout the statute. -Moreover the analogous 
“expression contest- must in Art. 1 evidently refer ‘to’ -awatds 
“binding on the person wishing to contest, and the word avoid in 
Art, 121° tends to support the same interpretation, because under 
‘tenures or other incumbrances, are not altogether void ;* -they are 
[840] prima facie binding on the purchaser, and are only voidable 
‘at his Option ; see the cases collected by U. N, Mitra, p: 612, Coms 
mentaries on the Limitation Act. This view is further ‘strength- 
“ened by the contrast already referred to between the‘language of 
‘Art, 91 and that of Arts. 92 and 93. The latter refer to instruménts 
“which are forgeries and the terminology employed i is “to declare the 


“forgery of an instrument &c.” and not “to set aside a fotged in- ` 


“Strument issued or registered or attempted to be enforced against 
‘the’ plaintiff. ” If an instrument is forged it cannot bind any one; it 
“affects none and no property, and there is’ consequently’ ‘nothing to 
‘be set aside, The instrumént exists no doubt, ’but it has no legal 
operation, and what one, who apprehends that it may be ‘uséd so as 


to injure his interests, has to do, is merely to obtain a declaration 
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‘that.it ‘is.a forgery, which amounts to saying that it has no legal 
effect-whatever. The language of Articles 92, 93 is certainly: caleula- 
“fed ‘to show that in the opinion of the framers of the Act, no further 
“relief than a ‘bare declaration need or could be obtained in‘reference - 
“to'a forged instrument. The ratio of the law appears therefore to be 
that where an instrument has no legal operation, it need not and 
‘cannot be set aside. It is submitted that this will:equally bethe 
vcase whether the legal nullity of the instrument is due‘as in the 
‘cases covered ‘by Articles 92 and 93 to its not being genuine or 
to any other cause, such as mutual mistake, absence of considera- 
ition ‘or of concensus ad idem, or incapacity of one of the-con- 
‘tracting parties &c.; and the principle will apply notwithstanding. 
that the document may be perfectly valid and binding on other 
ipersons, provided it does not operate as gaint the plaintiff. 
‘Hence the phraseology employed in Art. 118 “to obtain adecla-_ 
wation” that an alleged adoption is invalid or never in fact took.. 
place, and of Art.. 125 thatan alienation by a widow is void 
beyond her life time. We may. therefore on the whole infer 
bat the statute applies the expression ‘setting aside’ to mean, 
getting rid of the effect of a document which unless got rid of | 
-would be-binding on the party. : 
There are however two articles which are eAlgaiatel: to ilitow 
Some doubt on this view. Article 44 which enacts a period of 
three-yeats for suits “ by a ward who has attained majority to 
set aside a sale by his guardian” and Art. 126 relating to. a suit 
“by a Hindu governed by the law of the Mitakshara to set 
aside his father’s alienation of ancestral property.” .. The . 
[344] ordinary rule is that an act done by an agent, manager, 
guardian, or other person - standing i in a similar relation is voidas — 
against him unless it is within the scope of the authority of the 
-former.and does not require to be expressly repudiated, avoided, or 
set.aside. The éxpression set aside might therefore appear to be 
_-used i in these articles to mean merely a declaration that the act is 
mot: ‘binding: on the plaintiff. This is however improbable, for 
several reasons, first a distinction between a mere declaration and 
‘setting. aside appears as already pointed clearly to have been kept in 
view by the legislature. Secondly in the article just preceding Art. 
126, we have seen that the language used with reference to a similar 
instance, viz., alienation by a widow is different and the suit: is 
described as one merely fora declaration. Probably Art: ‘44 is: 
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“meant to cover only cases falling within Bengal Act ‘XL of. 1858 
which invests.a guardian with,authority to sell his -ward’s-property 
“in‘certain-casés, and throws on the latter the duty of setting it aside 
‘after he attains majority in cases where he.does not approve of 
his- guardian’s act. Art. 126 was possibly framed under the ‘im- 
‘pression that a sale by a father under the Mitakshara law would 
‘be“biriding on the son unless set aside by him. We may observe 
however that the period of limitation: runs only from the-.date 
“when ‘the alienee takes -possession of the property’ ‘which 
would equally be the case even if the sale was treated as" void, 
forthe: possession of the alienee being in reality unsupported by l 
a good legal title would be adverse. There is ‘however 
a: further and perhaps’ more serious ‘difficulty in confidently 
accepting the interpretation we have suggested. If the word 
-eancel used in Article 91 is'to be taken to’ be applicable to all 
“cases where a court of equity will decree the cancellation of an 
instrument, we could not confine the article ‘to cases where the 
document is voidable only and not absolutely void. S. 39 of the 
Specific Relief Act contains the Indian. law as to “the cancella- 
‘tion of instruments.” The court has power to order a document 
“to be delivered up and cancelled” when it is void or voidable, 
and there is reasonable-apprehension that if left outstanding . it 
may cause the person concerned serious injury. Illustration (b) 
shows that a forged instrument may be ordered to be cancelled. 
“In English law it was long a matter of dispute how far. courts of | 
equity “would or ought to interfere to direct deeds and other 
‘solemn instruments to-be delivered up and cancelled which are 
[842] utterly void and not merely voidable, and it: was contended 
that-the more appropriate remedy in the case of a void instrument 
‘would ‘be “to order a perpetual injunction to restrain. the use of 
“the instrument, ratherthan to compel a delivery up and.cancellation 
of the instrument.” Mr. Story observes that all doubts on the 
subject have been set at rest by the modern decisions and. the 
jurisdiction is now maintained in its fullest extent. He:says “jf 
an instrument ought not to be used or enforced it is against çon- 
science for'the party holding it to-retain it, since. he can only retain 
it for some sinister purpose. If it is a negotiable instrument it 
-may-ibe ‘used ‘for'a fraudulent or improper purpose, to the i injury 
‘ofa third’ person.’ If it is a ‘deed ..... its existence in -an 


a 


` 8366 THE MADRAS LAW JOURNAL. ‘VOL. III. 


uncancelled state necessarily has a tendency to throw a cloud over 
“the title.’ If it is a mere written agreement..... still while it 
exists it ig always liable to be applied to improper purposes; and it 
may vexatiously be litigated at a distance of time when the proper 
evidence to litigate the claim may have been lost or obscured, or 
“when the other party may bė disabled from contesting its validity 
with as much ability and force as he can contest it at the present 
‘moment,’ Story’s Equity Jur., Eng. Ed.’ S. 700. There is no 
‘doubt that this rule has been -adopted and embodied in the 
‘Specific Relief Act. But is it recognised in the Limitation Act? 
“The ‘present statute of limitations was no doubt passed in the 
- same year as the Specific Relief Act, but Arts. 91 to 93 are 
substantially only a reproduction of Arts. 92 and 93 of the earlier 
“Act IX of 1871,a fact which to some extent diminishes the 
importance ‘of Act XV of 1877 having been framed by. the, same 
-lawyer as the Specific Relief Act. If the framers of Act XV_ of 
- 1877:had in contemplation the cancellation of forged instruments, 
why do not Arts. 92 and 93 refer to it, and why is the language 
-made obviously and deliberately different from that of the preceding 
` Art. 91? We are afraid that in this as in the case of Art. 126 as 
-well as some other instances, the framers of the Limitation 
‘statute did not pay sufficient attention to the substantive law in 
drafting the. articles in the schedule, or it may be that in 1871, 
it was considered that instruments which are altogether void 
‘cannot: be ordered tobe cancelled, as many judges as-we shall 
hereafter point out still think, notwithstanding the provisions . of 
S. 39 of the Specific Relief Act, and the change introduced 
‘by the Act I of 1877 was forgotten.in revising the statute 
in 1877. We think it is not easy to reconcile the language of 
[343] Arts. 92 and 93 with the law laid down in the Specific 
Relief- Act ; and although we do not in the circumstances venture 
to pronounce a very confident opinion in the matter, the inten- 
stion of the Act, in so far as it can be collected from the various 
‘articles in the schedule, seems on the whole to be in favour of 
-regarding the expression set aside to be applied to instruments, 
‘acts, or adjudications which would otherwise be binding in law 
on the party concerned. 
‘Coming now to the decisions bearing on its meaning, we 
cannot but confess to some disappointment. There arẹ indeed 
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very few cases: where a close examination of the statute. has been 
made to elucidate the meaning of this somewhat new-fangled. 
phrase, but on the whole they are in accordance with the view 
that has been here propounded. The point has. generally arisen 
in connection with the more important question whether a suit 
for possession of the properties to which .the instrument 
related was barred in consequence of no suit having been 
brought to set. aside the instrument itself within three- years, 
and several of the cases will therefore fall more legitimately 
to be considered in our next paperon the subject. It will 
be enough at present to draw attention to a few cases 
where the signification ofthe phrase was more directly con- 
sidered, In Tacoordeen Tewarry v.. Nawab Syed Ali Hossein 
Khan 1, the Privy Council held that the plaintiffs, the heirs of a 
deceased lady, were entitled to have a forged instrument alleged 
to have been executed by the lady set aside, and that the High 
Court of Calcutta was wrong in considering that they could deal’ 
with the question only by way of declaration, and in limiting the 
relief to a mere declaration “ that the said plaintiffs are the 
rightful owners of the said property.” It will be noticed-that 
the High Court did not make a declaration that the instrument 
_in‘question was not genuine and had no legal effect, but only 
that ‘the. property belonged to the plaintiffs, and that the plain- 
tiffs were certainly entitled to some- relief with regard to the- 
instrument itself, It is not clear that their lordships meant to 
do anything more than. to déclare the instrument a forgery by- 
setting it aside; there was no direction that it-should be 
delivered up‘and cancelled. On the other hand in a similar 
case, Raj’ -Bahadoor Singh v. Achumbit Lal, the Privy 
Council observed “their lordships however think it well to 
observe that the decree of the court below in setting. aside 
- this document and the patni lease: must be. considered to have 
[844]:in effect décided no more than that the plaintiff was entit- 
led to recover notwithstanding these documents, without in-any. 
degree ‘compromising the rights which other parties may have 
under them.” The Calcutta High Court in Joy Narain Giree v. 
Grish Chunder Mytee 3 held in consequence of the remarks of 
the Privy’Council in Tacoordeen Tewarry’ s case that a suit to 
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have a:deed or will set aside: must -be considered a$ one. 
praying for a consequential reliéf and not for a mere declaration, and 
cannot therefore be stamped asa declaratory suit. In Raikishori 
Dasi v. Debendranath- Sircar 1, the Privy Council decided that: 
wheré one ‘who has no right whatever transfers property, the 
person ‘really entitled to it cannot cancel the instrument, and 
that’a declaration that the documentis inoperative as. against 
hiim would be a sufficient remedy to protect his interests. Where: 
\an ‘ingtrument was not executed-by the plaintiffs themselves but 
by strangers, the Allahabad High Court held that a prayer to. set 
it aside must be viewed as one substantially of a declaratory - 
nature, Sobho Pande v. Sahodra Bibi 3, see ‘also Rameswar 
Pandey Vi ‘Raghubar Jati 8. In ‘Param Singh v. Lalji Mal-4, 
Turner and , Oldfield JJ. were of opinion that ‘where & 
transaction ` 1s purely ‘nominal, a prayer to set it aside may 
be treated as a mere surplusage. The Madras High Court 
has taken the same view of the matter. In Pachamuthu, 
v. Chinnappan 5 Kernan and Parker JJ.,. decided that 
where the object of the plaintiff is to -get rid of the effect: of 
a document executed by a third person, his suit is really one for 
declaration, for ‘‘ such declaration would still leave the deed to. 
cpérate-as between the parties thereto, and therefore would not. 
amount to ‘cancelling or setting aside’ that deed. Moreover the. 
plaintiff has.no title or interest. to set aside that deed ‘as between: 
the: ‘parties thereto.” Parker and Wilkinson JJ. applied the 
same rule to a suit to avoid the efféct of an instrument of gift. 
executed for norinal ‘purposes, the instrument being still in the. 
posstssion of the executant, Nagathal v. Ponnusamt 6, see- also 
the ‘judgment of Bést J. in Sundaram v. Sithammat 7. The 
decisions of the Calcutta Court are also in accord with, this view::: 
gee  Sikher: Chuna v. Dulputty Singh 8, where .the court ruled 
that'an instrument executed by the guardian of a minor if’. not: 
binding on him need not be set aside and Raghubar Dyal Sahu vy, 
Bhikya Lal [845] Misser 9, which went further, the decision being: 
that ifan -instrument is:void and has no legal effect it need not be 
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set aside even by the parties to it; also 1 Shome, ‘587. : The 
Bombay High'Court'also holds that where a document is not bind- 
ingon a.party it need not to be set aside, see Bhagvant.Govind v. 
Kondi Valad Mahadu1, Abdul Rahim v: Kirbparam Dafi ?, 
and 'Nabob Mir Sayad Alamkhan'v. Yasimkhan 3. We think 
therefore that notwithstanding some obscurity and perhaps‘a 
certain‘amount of inconsistency in the use -ofthe expression, in 
the statute and the confusion created by the failure on - the part 
of the legislature to keep in view the substantive law on the 
subject, the phrase to set aside implies that the transaction or 
instrument in reference to which it is employed would otherwise 
be ‘Dinding upon the party concerned and that Art. 91 has no 
application when the instrument in question is legally a nullity `- 
and inoperative against the plaintiff, and that, in consequence, 
it does not apply to all cases covered by S. 39 of the Specie 
Relief Act.’ z 


ALIENATION OF RELIGIOUS ENDOWMENTS— 
LIMITATION. 

' Tt was laid down by the Madras High Court in M ahomet v. 
Ganapati 4, 4, that where property dedicated to a religious purpose 
is E alienated by the'trustee, time begins to run against 
the sticcessor who challenges his predecessor’s disposition not 
from the date of the disposition, but from the date. of ‘the 
predecessor’ s death when only the. successor becomes entitled to 
possession. The soundness of this view appears ‘to us ‘to be 
open to question. No authorities are quoted by the learned 
judges in support of their view, nor have we been able’ to find 
any. Where the transfer is without consideration, the property 
čan be followed in the hands of the transferee after any length 
of time ‘under S. 10 of the Limitation Act.- But where the 
transfer is made‘ for a valuable consideration, Art. 134 of the 
Act prescribes a period of twelve years from the: date of the 
transfer for a ‘suit for the recovery of the property, Prima 
facie therefore the view of the Madras High Court’ seems 
opposed to` the provisions of this article. Let us ‘see if Tt ‘Is! 
possible to suggest any grounds on [346] which it may ‘be 
‘supported. If a trustee could be regarded as ‘having a limited 
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beneficial intérest in the trust property, it would’ be possible 
to hold that his alienation would be valid for‘his lifetime-or 
period of office and could be impeached only after the termina- 
tion:-of his trusteeship. But there is no warrant for ‘such 
a position. In Jaggessur. Butiobyal v. Rajah Roodro Narain 
Roy 1, the Calcutta High Court, compared the case of'an aliena- 
tion of debutter property by the shebait of an idol to the case of 
alienation by a’ Hindu widow ofa portion of her husband's 
estate. The analogy between the two cases was however only - 
relied.upon for the purpose of holding that in the absence of 
reasonably credited legal necessity an alienation by -a Hindu 
widow or a trustee would not be valid. Except in regard to this 
_ point there is very little analogy between the twocases. -A Hindu 
widow has a beneficial interest during her life-time in the estate 
of her husband but a trustee has no beneficial interest in the 
estate of cestui.que trust. The alienation of a widow _ would 
therefore be binding on her own life interest and can be questioned 
only upon the termination of that interest. In the case of a 
trust, any improper alienation by the trustee can be questioned 
at once by the cestui que trust and the property so alienated can 
be immediately recovered and re-attached to the trust. The fact 
that the cestui que trust would have a cause of action at once for 
the recovery of the trust property is a reason for holding that 
limitation begins to run from the date of the -disposition 
. complained of, In Mohunt Burn Suroop Dass v. Kashee Jha 3, 
it was no doubt held that a successor to the guddee of a 
Mohunt would have a cause of action {from the date of his 
. succession against a‘purchaser from his predecessor. But it 
must be remembered that a Mohunt or the head of a Mutt is 
not a mere trustee of the endowment, but has a beneficial interest 
“in the i income of the endowments, limited to the period of his 
office; and: that his case is analogous to that of a Hindu widow 
halding her husband’s estate. The peculiar character of a 
` Mohunt’s estate is pointed out in the judgment itself where their 
i Lordships say, ‘ The vendor in this case was nobody’s trustee, 
nor; was there any one who could interfere with his management 
of the property, so long as he remained Mohunt. No one could 
haye had a cause of action against thè purchaser, however 
mproperly the sale may have been made to him, while the 
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[847] Mohunt who sold remained on the guddee.” A better 
analogy to the case of the trustee of a. religious endowment is 
furnished by the case of the manager of the estate of an infant. 
heir, as pointed out by their Lordships of the Judicial Committee 
in Prosunno Kumari Debya v. Golab Chand Baboo! and 
Konwur Doorganath Roy v. Ram Chunder Sen 2, Inthe case of 
an infant, who has been . prejudiced by the alienations of „his, 
‘manager, the law of limitation specially allows a certain period 
after the attainment of majority within which he may’ bring a 
" suit to recover properties improperly alienated. But no similar 
indulgence is extended to the case of a religious foundation, as 
the cestwis que trustent labour under no legal incapacity to 
maintain a suit for the protection of their interests. Whether 
notwithstanding the absence of -any legal disabilities in the case 
of the beneficiaries of a. religious foundation, ,the period of 
_limitation. allowed for recovering properties: wrongfully trans- 
ferred: by the trustee ought not to be extended by postponing 


the starting point of limitation on account of the. difficulty of. 
inducing persons other than the succeeding trustee to bring a 
suit is a matter for the legislature and not for the courts. The 
Madras High Court was probably influented in its decision by a 


consideration of this difficulty. l _ 
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English law with regard to charitable a a Section 25 of 
the Real Property Limitation Act of 1833,3 & 4 Will. IV, Ch. 27 
provided that when any land or rent should be vested in a trustee 
upon-an express trust, the right of the cestui qui trust to bring a 
suit for the recovery of the laad or rent should be deemed to have 
first accrued at and not before the time at which such land or rent 
might have been conveyed to a purchaser for valuable considera- . 
tion. Though charities were not expressly mentioned in the 
statute, it has been held that they fall within the statute, The 
Commissioners of Donations v. Wybrants 3. But when there is 
no person to represent the charity so as to make a claim, it has 
been held that the statute does not run, The Attorney. General | 
v. Perseo . .: Where however there are cestuts que trustent in 
existence, the statute does apply. In President, dc. of the College 
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of - 3t, Mary, Magdalen, Oxford v.` The Attorney-General-1, 
the rectors, churchwardens, and principal inhabitants gave-a 
[#48] perpetual lease of property held by them for the benefit 
of: the poor of two parishes to the defendants. Upon -infor-. 
mation filed sixty years afterwards,” it was held ‘on appeal 
to the House of Lords.:that the real plaintiffs were the poor 
of the two parishes, that they were in the situation of cestwis que 
trust that the suit by the Attorney-General (who had no indepen: 
dent rights) was a suit by them, that they could not maintain such 
suit, unless against their trustees, except within twenty years; 
and that the suit being against a purchaser for value after the ` 
expiration of more than twenty years from the time of purchase, 
_ was barred. - In the case of a religious or charitable endowment 
in India also, the body of worshippers or other persons for whose’ 
benefit the endowment is created are the cestuis gue trust anda 
suit by them or by a trustee who represents them wouldon.the’ . 
analogy of the English cases be barred after the mur of the: 

prescribed period of twelve years. 





ne NOTES OF INDIAN CASES. 1 
Reference under Stamp Act, S. 49, I. L. R. 16 M. 419. Not- 
withstanding the great respect due to any opinion of a Full Bench 
we find it difficult to convince ourselves that. this ruling could be 
correct. Uader the Madras Reg. II of 1825, S. 4, “instruments not 
exceeding 64 Rupees in value ” did not require a stamp. The Full 
Bench lays down that if on the face of an instrument, the subject 
matter is not shown to exceed Rs, 64 in value, the instrument is 
not liable to stamp duty. The referring officer suggested that the 
value of the subject matter might be ascertained with a view to 
determine the question of stamp duty, but the High Court did not 
adopt this course. On principle theré could hardly be any doubt 
that where the value of the subject matter is not apparent, the: 
court has authority to hold any investigation necessary to ascertain 
it- Otherwise a party may escape taxation, by omitting to 
state the particulars necessary to determine the duty payable, see 
S.'27 of the-present Act. 5S. 26 of the present Act provides for 
cases where the subject matter is indeterminate. The learned | 
judges constituting the Full Bench do not say that the subject 
matter in the particular case was indeterminate. We do not see 
1. 6 H; L-O. 189, 
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DEERE v. Natesa, FLR: 16M. re If there is’ 
any matter on which no lawyer, at: any. rate in Madras, will 
venture to advise, it certainly is whether the High Court will con- 
sider'it has [849] jurisdiction or not to interfere in any particular 
case under S. 622 of the Civil Procedure Code, The words ofthe- 
‘section in their natural and‘obvious sense are wide enough. to 
cover all errors of substantive as well as adjective law, ‘and so . 
indeed they were understood and admitted to be until the Privy 
Council in Rajah Amir Hassan Khan v. Sheo Baksh Singh‘, 
threw down a bolt from the blue and announced that the section 
was not intended. to enable the High Courts to correct a mere 
erroneous interpretation of law by the Subordinate Courts.. A 
further paraphrase of their lordships’ decision. by some of the. 
learned judges of the Madras High Court made more encroaches 
upon.the natural meaning of the statute-confining it almost to 
cases where there is a question of jurisdiction, whatever that 
word may mean. But other judges both here and elsewhere are. 
not willing ta tie themselves down by such a strict rule; a peru- 
sal of the decisions where the section has been construed can 
leave only one impression, viz., that no two judges agree about 
its meaning, and that practically each judge uses the section to 
justify his interference wherever there is a failure of so-called 
substantial justice. Is it not time for the legislature to put. an 
end to this state of affairs and declare what classes of cases the 
High Courts are to take cognisance of under this provision of law? 
In the case in question a plaintiff who obtained a decree for sale on 
the footing of a hypothecation, committed the blunder of not 
describing the right properties in his plaint and his decree became. 
practically useless in consequence. He discovered the. error 
while executing the decree, and asked the court to rectify it by 
means of an application under S. 206, .C.’C.-P. The court did 
so. There being admittedly no variance between the decree 
and judgment, Parker J. held that the court acted without 
jurisdiction in doing so, but Best J, thought otherwise, because 
the court had. jurisdiction to see whether there was ground for 
interference under S. 206.. -This it has in every case.’ Ergo the- 


1, L.R. 11 I A. 287. 
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court has always jurisdiction to interfere under S. 206, Muthu- 
sami Aiyar J. however did not agree with Best J. and held the. 
lower court had no jurisdiction to proceed under S. 206. 
Vigneswara v. Bapayya, I. L. R. 16 M. 436. A very whole- 
some rule is that embodied in S. 99 of the Transfer of Property 
Act that a mortgagee cannot be permitted to bring the mort- 
gaged property to sale without obtaining a decree for sale under 
S. 67 of the Act. But can this rule be intended to prevent a 
usufructuary mortgagee (who has no right to sell the security 
for the satisfaction of his debt) from bringing the ‘equity of 
redemption to sale for some debt other than that for which’ 
the property is security ? If so the result would be that where 
the debtor has no other property, a usufructuary mortgagee who 
has also an unsecured debt would be unable to recover the latter, 
With all deference [850] to Collins C. J. and Best J. who 
decided the case’ under notice, we think this covld not have been’ 
intended, On the other hand, the terms of the section seem to: 
show that it was intended to apply only where the decree-holder, 
if he instituted a suit for the sale of the mortgaged properties, 
would be entitled to a decree authorising him to sell. Another 
question of importance was also decided in this case. Where 
some only of a number of persons entitled to institute a suit or 
make an application are under a disability, S. 8 of the Limita- 
tion Act enacts that if there be any co-owner who can give a 
legal discharge, limitation will not stop on account of the disabi- 
lity of the others. But what is meant by ‘giving a discharge ?’ 
The learned judges holdthat as one of a number of brothers 
could sue for possession of their common property making the 
others co-plaintiffs he is within the meaning of S. 8 of the Act 
competent to grant a discharge. This appears to us to be using 
the expression to mean something to which it is not ordinarily 
applied. The word discharge is used generally in connection’ 
with a debt or perhaps also damage, see Anando Kishore Dass 
Bakshi v. Anando Kishore Bose 1, but not to include a right in 
rem with reference to realities, and it is not easy to see what cases 
will not be covered by the rule, if it is interpreted in i the wa 
that this decision has done. 
Mansab Ali v. Nihal Chand, I. L. R. 15 A. 359. We area 
one with the Allahabad Court in thinking that an order of dismis- 


1. I. L.R. 14 O. &0.- 
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sal-of an appeal for default is not a-decree within the ‘definition 
of that term in the Code of Civil Procedure. See our remarks on 
Ramchandra Pandurang Naik v. Madhav Purushottam Naik 1, 
But we conceive that the question is immaterial with reference 
to the enquiry whether an appeal lies under the Letters Patent 
from such an order made by one judge of a High Court’ to the 
High Court itself. . There is no provision in the Code dealing 
with this matter. -The Code deals with appeals in so far as:they 
lie from one court to another. As to’ appeals from the decision 
of one judge of a court to the other judges the Letters Patent 
make provision. And although a decision may bean order 
merely as the term is defined in the Code it may still be a judg- 
ment, for the purpose of an appeal under the Letters Patent, An 
order of dismissal for default is certainly a judgment appealable 
under the Letters Patent. We have already expressed our dis- 
sent from the decision of the Full Bench of Allahabad in Muham- 

‘mad Naimullah Khan v. thsanullah Khan 2 . 

Radha Prasad Singh v. Pathan Ojah, I. L. R.15°A. 363. 
We are not aware of any provision of law requiring the court to 
accept the valuation of the subject matter of the suit for purposes 
of jurisdiction, [851] made by the plaintiff in his plaint. Nor 
does it seem to us to be conclusive because the defendant does 
not object to the valuation in the court of first instance. The 
silence of the defendant would be probably due to the fact that 
even his valuation might not affect -the jurisdiction of the first 
court. Weare unable therefore to agree with the decision in 
Mahabir Singh v. Behari Lal 3, that the value must be taken to 
be. the value assigned by the plaintiff i in his plaint. Where 
however the plaintiff has stated a certain value in the first court 
Which has not been contested, the appellate court, looking at' it 
as a mere matter of pleading, may hold the plaintiff disentitled 
to raise the valuation so as to affect the jurisdiction of the appel- 
late tribunal: 

' Rudr Prasad v. Baijnath, I. L. R. 15 A. 367. We must 
admit that the Allahabad Court is often very original. Edge Q, 
J. holds that a memorandum of second’ appéal may be summarily 
rejected if the case does not admit of any grounds mentioned in 


i 
1. I.L.R. 16 B, 23 in 2 M.L.J, p. 188. 2 I.L.R. 14 A. 226, see 2 M.LJ, 848 
8. - I. L. R. 18 A. 820. 
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S. 584, C. C. P., being raised. According to the learned judge 
it will not do if the .memorandum specifies some such grounds 
but the case must be such as to allow of their being -properly 
raised. Aikman J. does not give a decisive opinion but he thinks 
it better where reference to the judgment of the lower appellate 
court is necessary for determining the validity of the grounds 
that the case should be treated under S. 551. There is no daubt 
a power of rejection in the court.if the memorandum of second 
appeal. is not in the form prescribed by the Code just as the 
court may reject a plaint under S. 54 if it is not in the form 
‘prescribed for it. But we do not think there is any warrant for - 
holding that the court is to examine into the validity of the 
grounds with reference to the judgments of the courts below 
with a view to reject the second appeal summarily. For, what 
else is the fuaction of the court but to examine into the validity 
of the grounds when it hears the appeal under S. 551 or after 
notice to the respondent ? If no ground, such as is. mentioned in 
S. 584, is taken we agree that the second appeal may.be sum- 
marily rejected. If any such ground is taken, then the procedure 
may be under S.551 to hear the case without notice to the 
respondent. If there are prima facie grounds for interference 
the court will call upon the respondent to answer the appeal and 
dispose of it after hearing him if necessary. We would adopt 
the view of Aikman J. if he expressed himself more decidedly -as 
to the adoption of procedure under S. 551. 


Gulab Kuae v. Bansidhar, I. L. R. 15 A. 371. Wetake 
leave to doubt the correctness of this decision. Property asśign- 
ed to a widow in lieu of maintenance appears to us to be 
transferable by her and can [382] be sold in execution, A right 
to future maintenance is a contingent right to property and is 
therefore exempted from attachment under S. 266. But where 
that right has become vested by the creation of a present interest 
in property it seems to us that there is nothing in principle ,to 
prevent the attachment thereof, Knox J. appears to have over- 
looked the remarks of Sargent, C.J, in Diwali v, Apaji Ganesh; } 
that “it would be difficult to distinguish in this respect between 
an interest in land assigned to a widow for her maintenance and 
the-estate which the widow acquires by inheritance and has long 


1. LL. R. 10 B. 342. 
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been held to be transferable ;’’ see’ Enayet Cone v. Nujecboo: 
_nissa Begum, Monessur Doss v. Beer. Protap Sahee 2, M aharaja 
Dhera; Mahtab Chand Bahadoor v. Sreemuttee Dhun Coomaree 
Bibee ?. ` 
_ Gauri Dat v. Parsotam Das, I. L. R. 15 A. 373. Itis to be 
regretted that the Allahabad Court is .pushing the.decision in 
Muhammad Naimullah Khan v. Ihsanullah Khan,.* farther. 
The order of the: High Court in revision under S. 25, of the 
Smalll Cause Courts Act IX of 1887, we are told, is not a’ judg- 
ment under the Letters Patent. A suit dismissed by the small 
cause ‘court may be decreed in revision by the High Court or 
one decreed by the former, dismissed by the latter. Ifa judg- 
ment is an adjudication affecting the rights of parties the order 
in revision is undoubtedly a judgment. We must add that there 
is nothing in the Small Cause Courts Act like Ss. 588 and 591; 
Civil Procedure Code, preventing an appeal under the Letters 
Patent as these sections are supposed to do in the case of an 
order under S. 622. The Madras High Court has in a recent 
case dissented from the view taken in Gauri Dat v, Parsotam 
Das č . 
Sheo Deni Ram v. Tulshi Ram, I..L. R.15 A. 379. We 
confess that it may be open to doubt whether in a suit to set 
aside an adoption, the valuation for purposes of jurisdiction 
should in all cases be the value of the property the title to which 
may be effected by the adoption being set aside. Where a 
revers'oner sues.to set aside a false adoption set up by a young 
widow, it seems absurd to suppose that the value of the estate 
to which he may possibly succeed represents his interest in it. 
But there is no other means of: determining the value than a. 
rough approximation to the value of the estate. But we cannot 
by any means reconcile ourselves to the view that the value for 
jurisdictional purposes should be taken at the amount arbitrarily 
fixed by the plaintiff. The courts must determine the value of 
-the subject matter. 
Daulat Kuari v. Meghu Tiwari, I. L. R. 15 A. 382. It may be 
that a wife is entitled to bare maintenance even though she was 
guilty [853] of unchastity. But if she is living in adultery she 


ed 


l; 11 W. R. 188. og, 15 W. R. 188. 
8. 17 W. R. 254. ' 4. I.L. R. 14 A. 226. 


5. I. L. R. 15 A. 873. 
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cannot claim it. A widow’s right to maintenance: is dependent ` 
upon her continuing. chaste. An estate vested in her cannot; it. 
is true, be devested on account of unchastity, Moniram Kolita 
v. Kerry Kolitany 1, but a ‘right to maintenance even . though 
once decreed, may be extinguished by her misconduct. - 
Ahmed Bin Shaik Essa Khaliffa v. Shaik Essa Bin Khalifa, 
I, L. R. 17-B. 657. Where a suit'has been referred to arbitra- 
tion and a decree has been passed in accordance with the award, 
the parties cannot subsequently ask the court to modify the 
decree, because the award is silent as to a matter in respect of 
which. provision should have been made theréin. In this case the 
award directed that on delivery of a certain vessel by one party to 
the other, the other should pay him a certain sum of money but 
it failed-to state the amount of money payable by the-former if 
delivery could not be given. An application for’ amendment of 
the decree by inserting in it the amount of money payable if 
delivery of the vessel could not be given was rightly rejected. 
Venkatesh .Khando’ v.’ Chanapgayda, I -L. R. 17 B. 674. 
Where an application is made under S. 525 of the Civil Procedure 
Code to file an award, and objections are raised to the filing of 
such award, the course to be followed by the court has been laid 
down differently in different decisions, One view is that the 
mere raising of such objections precludes the court from filing the 
award. and that the parties ought to be referred to a regular suit. 
Another view is that the court may hold an inquiry for the pur- 
pose of ascertaining whether the objections are bona fide and that 
if a prima facie substantial case is made out, against the award, 
the court should hold its hand and refer the parties to a regular 
suit. A third and in our opinion the correct view is that the 
court is bound to determine the validity of the objections and order 
the award to be filed unless the objections are substantiated. 
Where however the objections raised are not of the character 
described in Ss. 520 and 521, the authorities seem to be agreed 
that the court must refuse to inquire into the validity of the . 
objections ` and must dismiss the application to file the « award 
unless the objections are obviously confounded. 
-- Gadadhar Bhat v. Chandrabhagabai, I. L. R. 17° B. 690. 
The law as to the extent and devolution of the interest taken bya’ 
| L I. R.TI A. 115. 


- 


_ 


VOL. III. THE MADRAS LAW JOURNAL. 379 


widow in the Bombay Presidency in the moveable property of her. 
husband or any of ‘his gotraja sapindas has now-been assimilated 
by-a Full Bench of the Bombay High Court to the law upon. the ` 
subject in other parts of India. A widow has therefore no power 
to peaueats moveable property inherited by her from her husband. 
[854] NOTES OF ENGLISH CASES. . 

~ Glynn v. Margetson & Co., 1893, A. C. 351. The -House of 
Lords confirmed the decision of the court of appeal in this‘case 
reported at 1892.1 Q. B. 337, see 2 M. L. J. p, 229: In con- 
struing the clause. authorising the ship-owner to deviate from the 
straight course to the port to which the goods were shipped, the 
Lord Chancellor observed, ‘“‘Where‘general words are used in a 
printed form, which are obviously ictended to apply,.so far as 
they are applicable, to the circumstances of a particular.contract, 
which particular contract is to be embodied in, or introduced into, 
that printed form; I think you .are justified- in looking at the 
main object and intent of the contract, and in limiting the, general 
words used, having in view that object and intent.”. „In another 
part of the judgment, his lordship said, -“It is legitimate to bear 
in mind. that a portion of the contract is on a printed form, 
applicable to many voyages, and. is.not specially nee upon in 
relation to the particular voyage. 


Edwards v. Carter, 1893, A. C..:360. ‘Where an oe 
:Husband is-entitled to .repudiate- a- marriage settlement,;-he must 
.do.so within a reasonable time after attaining age, and: he cannot 
‘be: permitted:-to plead ignorance: of the contents of the-deed: of 
'settlement'to justify the delay in making the reputliation,-because 
it is his-duty to make himself acquainted. with its contents, 

1 * Ward v. Duncombe, :1893, A.-C.:369. ‘The share in‘a fund 
held. by trustees of a will, which belonged: to'a lady, was settled 
-under a-mafriage settlement. The husband’ and wife proposed to 
mortgage her right, but. did not disclose -the settlement. - -The 
mortgagees. before taking the mortgage inquired of the trustees. of 
the;will-about incumbrances on the whole. : One of the trustees 
.who was aware of the settlement gave an evasive answer, the, 
„other who.did not know of.it denied the existence of any. incum- 
:brances. The former trustee: died. A. question of “priority 
-having arisen in administering the testator’s estate between the 
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trustees -of the settlement and the mortgagees, held that the 
former were entitled to priority because the death of the trustee. 
who was aware of the settlement could not deprive them of the 
priority which they possessed during his lifetime. 

Per Lord MeN aughten: A trustee applied to for tomaton 
about incumbrances is not bound to give information. 

Balkis Consolidated Company v. Tomkinson, 1893, A. C. 396. 
The House of Lords affirmed the decision of the court of appeal 
reported at 1891, 2 Q.B. 614, (see 2 M. L. J. p. 79) and held that 
where a [855] Joint Stock Company sends to a person a certificate 
that he. is the proprietor of shares in a company, and the holder of 
the certificate transfers the shares to a third person, the company 
is estopped, not only as against the transferee but as against the 
transferor, from denying that the latter is the owner. of the shares: 
and if he in consequence of the company’s refusal to recognise 
the tranferee’s right buys. other shares in the market for the 
transferee, he is entitled to recover from the company the damage 
actually sustained by'him in consequence of the refusal, and not 
‘to mere nominal damages. 

Metropolitan Railway Co. v. Fowler, 1893 A.C. 416. In 
this case the House of Lords affirming the decision of the court 
of appeal, held that the right to use and appropriate the subsoil 
and under-surface for the purpose of a-railway is an interest In 
land chargeable with land-tax. 

_ London, Chatham and Dover, Railway Go., v. ‘South Eastern 
Railway Co., 1893, A, C. 429.. The House. of Lords affirmed 
the decision of the court. of apn reported at 1892, 1 Ch. 120 
holding that interest cannot be awarded'as damages fer detention 
of a debt where interest is not recoverable ander 3 and 4 Willm. 
IV, Ch. 42, S. 28, see 2 M. L. J. p. 231 but pronounced the law 
on the subject unsatisfactoty. 

Owners of. SS. “ Utopia” v. Owners and Master of. SS, 
“ Primula” The Utopia, 1893, A.C. 492, Held by the Judicial 
Committee that where the control and management of a wreck 
has been lawfully made over to the port authority acting within 
the apparent.scope of its powers, dnd there is no negligence on 
the. part of the owners and a ship-entering the harbour collided 
with the wreck owing to the negligence of the port autharities 
in indicating the position of the wreck, no maritime lien arises. 
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Attorney General for Trinidad £24 Tobago v. Eriche, 1893; 
A. C., 518. Where a Magistrate has no jurisdiction to decidea 
question of title to lands, an incidental determination of the title 
by the appellate court in appeal from the magistratė’ s decision 
will not sustain `a plea of res judicata, as the appellate court 
could not in appeal exercise a jurisdiction which the Court of 
First Instance did not possess. 

Municipality Pictou v. Geldert, 1893, A.C. 5.4. Public 
corporations charged by statute with the duty of keeping public 
roads and bridges in repair are not liable to an action for mere 
non-feasance, in the absence of an indication to the contrary. 

Harvey v. Facey, 1893, A. C. 552, The appellants tele- 
graphed, “ will you sell us B. H. P? Telegraph lowest cash 
price.” Respondents [386] telegraphed in reply, ‘* Lowest price 
for .B. H. P. £s. 900.” Then the appellants telegraphed, “ We 
agree to buy B. H.-P for £s. 900 asked by you. Please send us 
your title-deed in order that we may get early possession. Res- 
pondents did not reply. Held there was no completed contract. 
Respondents telegram did not amount to an offer and conse- 
quently the appellants’ final telegram could be taken to amount 
only to an offer to buy. 

In re Tidd, Tidd v. Overell 1893, 3 Ch. 154. Where money 
is entrusted to another for safe custody unt] demand, limitation 
does not begin to run against the bailor until demand, even 
though the parties contemplated it mene be used by the bailee i in 
business. i i 


——, a ee 


MISCELLANEOUS. l 

Parties in Court:—Why are the plaintiff and defendant 
allowed to remain in ‘court when their case is being heard 
‘and other witnesses are ordered out?’ The County Court 
judge who decided Russell v. Pilson answered this question 
by saying that the practice is only an anomalous [857] sur- 
vival of the time when the parties were disqualified from 
giving evidence, and assumed the power .of removing the 
plaintiff and defendant from hearing their own’ case, upon the 
authority of Outram v. Outram, 1. On appeal (upon another 
point), Mr. Justice Wills and ‘Mr. Justice Wright commented 
strongly on this course, and held (though the question’ was not 
properly before the court) that a judge has not such power. 
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Mr, Justiće-Wills-pointed` out that- the present rule +is not a 
survival, but is‘ founded upon natural: justice.’ — Law Journal..! 
Railway Company-=Refusal to furnish a-seat to passenger: — 
It has been held in the case of .Lowisville, etc., R. W. Co. V. 
Patterson, 2.that a railway company is, liable: for the. refusal 
and failure of one’of its conductors to furnish a passenger with a 
seat, for which he has purchased and holds a ticket, when there 
are more of such. seats than there are passengers, but none are 
actually vacant, because some passengers. occupy two seats, ‘and 
other seats are filled with baggagé. The plaintiff insistedthat the 
conductor should find. him a seat, which the conductor refused to 
do, emphasizing his refusal with words which are not necessarily 
for publication. A jury having given the plaintiff a verdict for 
£s..75, the railway company. appealed, when the opinion „of 
the court is expressed as follows: “The «appellee. paid 
for a seat in a first-class coach, and was entitled, as a matter of 
right, to have the servants of. the railway company who were in 
charge of the train furnish him such seat, unless, a sudden, and 
uņusual influx of passengers, rendered this impracticable. Tt is 
perfectly clear from all the evidence i in this case that the conductor 
in charge of this train could and should have made provision for 
seating the appellee. It is equally certain that a proper applica- 
tion of the appellee to that, effect provoked not. only a refusal 
from the conductor, but subjected the audacious passenger to an 
explosion of profane and contemptuous wrath from that official. 
That a jury awarded the trivial sum complained of his. -proof 
positive that no undue prejudice. existed against the corporation. 
Let the company thank : God-and.take: tide ees "— 
-Canada-Law Journal. = MUTU 


The “English and American Bar in contrast —A Barrister 
writes as follows : 7s From a European standpoint. the ‘position of 
‘the’ “American. Bar may be characterized by the words of a famous 
French Lawyer. It is ‘a group of men. without ` traditions, 
‘without discipline, connected only by the kinship which similar 
occupation gives, and seeking what every person is looking 
for, to transact the affairs of the public asa means to help them- 
‘selves on their road to fortune. The era of business has 
‘dawned for them, but that of Art. has expired.’ j ”—Green Bag. 





1:. W: N. 1877, p. 75. . 2. Mississippi S. O. (188. R. 697). ` 
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[858] Compulsory corporeal examinations :—The legislature | 
of New York at the last sessions passed a law enacting that in an 
action for damages for personal injuries, the defendant may have 
an order providing for-the physical examination of the plaintiff, 
befote trial, by physicians'or surgeons to be appointed by the 
court, under ‘such directions .and restrictions as shall appear 
proper to the caurt, and upon satisfactory evidence that 
the defendant is ‘ignorant of the nature or extent of the injuries. 
This is a recognition of the late decision of thé Court of 
Appeals in Mc. Quignan v. Ry. Co., 1, following Union Pac. Ry. 
Co. v.. Botsford, 2 holding that no such power exists at common 
law. There would seem to be no doubt of its constitutionality, 
as a rile of evidence. We do not believe in its policy, for it is 
evident that it will be much resorted to, as for example by 
railroad companies; to terrify and deter such parties as women 
from bringing suit. The proper way is to let the jury, judge of 
the weight of the evidence which the plaintiff brings. In 
most cases it is perfectly satisfactory one way or the other: At all 
events, it is apparent that the act has one grave defect. Such an 
order shotld not be granted unless it is made clearly to appear 
that ‘the alleged injury'is of such a character that oral ‘testiniony 
of experts on the trial will not disclose it. Mere “ignorance ” 
is not enough. —Green' Bag. l po o 

Women Lawyers :—In a proceeding entitled In re Leach, 
decided in the Supreme Court of Indiana, in June 1893, it was 
held that a provision of the constitution and Revised Statutes ‘of 
that State, that every person of good moral character, being a 
voter, shall be entitled to admission to the Bar, and shall on 
application be admitted, on prescribed conditions, does not, by 
implication, exclude women from the practice of the law, there 
being no common law inhibition, and it being elsewhere provi- 
dedi in the constitution that no privileges shall be granted to any” 
citizen which shall not on the same terms belong to all citizens. 
The court said :—“ We have searched in vain for any expression 
from the common law excluding women from the profession, of 
thè law. Whatever the objections of the common law of England, 
there is a law higher in this country, and. better suited. to the 
Fights a and liberties, of American citizens,—that law which accords 
to every ¢ citizen the natural right to gain a livelihood. by, intelli- | 
gence, honesty, and industry i in the arts, the sciences, the pro- 
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‘fessions or other vocations.. This-right may not, of course, be pur- `. 

sued in violation of law, but must be held to exist as. long as not 
forbidden by law. We are not unmindful that other States—not- 
ably Illinois, Wisconsin, Oregon, Maryland, and Massachusetts— 
have held that, in the absence of an express grant of the privilege 
[369] it may not be conferred upon women. In some instances 
the holding has been upon constitutional provisions unlike that 
of this State, and in others, upon what we are constrained to be- 
lieve an erroneous recognition of a supposed common law inhibi- 
tion.. However, each of the States named made haste to create 
by legislation the right which it was supposed was. forbidden by 
the common law, and thereby recognized the progress of American 
women beyond the narrow limits prescribed in Westminster 
Halles The fact that the framers of the Constitution, or 
the legislators, in enacting our statute, did not anticipate a 
condition of society when women ‚might desire’ to enter the 
profession of law for a livelihood, cannot prevail as against their 
right to do so independently of either. As said by the Supreme 
Court of’ Connecticut, in considering this question: ‘If we hold 
that the construction of the statute is to be determined by the 
admitted fact that its application to women was not in the minds 
of the legislators when it was passed, where shall we draw the 
line? All progress in social matters is gradual. We pass almost 
imperceptibly. from a state of public opinion ‘that utterly 
condemns some course of action to one that strongly approves 
it. At what point in the history of this change shall we regard 
a statue, the construction of which is to be affected: by it, as passed 
in contemplation of it?’ (In re Hall 1). Our position is not that the 
constitutional and legislative grants of power to practice were 
adopted with a view to including women, but that such provision 
simply affirmed the right of the voter, without even an implied 
denial of it to women. Whatever disabilities existed as to married 
women, under the common law, they did not affect the rights of 
unmarried women; and now that married women are under no 
legal disability in this State, as to the choice of- honorable 
pursuits, both are to be considercd as occupying the same 
position before the law.”—Green Bug. 

Public Office—Mandamus:— Respondent was duly appoint- 
ed‘town clerk, but refused to'serve. Held, that mandamus will 
lie to compel acceptance of the office. People ex rel. German 
Ins. Co v. Williams ?. 

1. 60 Conn., 191. . 9. 36 N. E. 849 (I) 


VOL. III. THE MADRAS LAW JOURNAL. ' $385. 


The point. is a novel'one in this. country. The careful 
examination of authorities by Shope J. shows that there is.a 
common law duty upon all citizens to hold office if duly elected 
or appointed thereto, in direct contradiction of the popular idea 
that a man can decline office or resign therefrom at his pleasure. 
— Harvard Law Review. 


Master and servant—Negligence—Statement of the recipro- 


cal rights and duties of.master and servant:—In the case of 
Harvey v. Alturas Gold Mining Co. 1 decided by the Supreme 


Court of Idaho, [860] opinion by Morgan J. the official syllabus 


contains the following statement of the reciprocal rights and 
duties of master and servant, in respect cf the safety of the 
servant, which has the merit of clearness if nothing more:— 


The general rule as between master and servant‘is: A 


servant undertakes, when he engages in a certain kind of work, 


that he has the necessary skill and experience to perform the 
work he undertakes; that he understands the management 
of the machinery necessary to perform this work, the machinery 
generally used to perform this work, or the particular machinery 
which he sees is in use in this particular instance. 

“2. That he will exercise the necessary care used by a man 
of prudence in doing such work as he is obliged to perform for 
his employer. If‘he fails in either of these, and is injured in 
consequence thereof, he is guilty of contributory negligence, 
and cannot recover. 

3. On the other hand, his employer engages to furnish 
machinery and tools ordinarily used in the performance of such 
work; that he will keep such machinery and toolsin a reasonably 
safe and good condition while such work is being performed. -If 
the employer fails in either of these particulars, and the servant 
is injured thereby, the servant, having filled all the conditions 
required on his part, can recover a reasonable sum for damages 
by him suffered. “7.2 

4. Ifthe servant, after engaging in the work, finds the tools 
defective, and not in good condition, and that some of them are 
dangerous, then he is charged with another duty : that of inform- 
ing his employer, or his agent who is directing the work, of 
such defect, 


1. 31 Pac. Rep. 819, 
49 
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5. Ifthe employer, after’ being informed, refuses: to put 
the machinery: or tools in good condition, the servant” should: 
decline to. do the:work with such machinery. If!he does-not do- 
so;,andiis: injured thereby, he: cannot recover. And if, when so- 
informed; the employer promises to' remedy the defect’ within. 

a reasonable time, the servant may continue in' the work, and, if 
he. is:injured within: such reasonable. time,, without any: fault on 
Kis part, he can. recover for such: injury. 


6, The question as to whether the injury occurred within a 
reasonable time after the promise made to repair the defective 
machinery is a question for the jury, with: proper instructions 
from the’ court. l 


7. Ifthe promises are such that a prudent man ‘might 
reasonably. rely upon them with confidence that they would be 
fulfilled, he may continue in the work, and, if he is injured 
thereby, he may recover damages from his employer.—American 
Law Review, | 


[The End of Vol, 11.] 


| THE 
Madras Law Journal Reports. 


EDITED BY 
V. KRISHNASWAMI ATYAR, B.A., B.L. 


P. R. SUNDARA ATYAR, B.A., B.L. 
P. S..SIVASWAMI AIYAR, B-A., B.L. 


Volume IIL. (Re-print.) 
1893. 


PUBLISHED BY. 


R. NARAYANASWAMI ATYAR, B.A., B.L. 
Vakil, High Court, Mylapore, Madras. 


RE-PRINTED BY G. RAMASWAMY NAIDU & SON, AT THE 
‘COMMERCIAL PRESS, TRIPLICANE. 
MADRAS. 


1915. 


“TABLE OF THE MADRAS CASES 


REPORTED. 


IN THIS vo LUME. 


` 


Ayling v. Narayana Chetti, I.L.R, 16 M. 


al? ... 


Ammani Ammal v. Krishnaswami Mudali, L.R., 16 M. 182 ... 


Andale v. Secretary of State for India in Council 
Ayya Patter v. Kalyani Amma 


Balakrishna Aiyar v. Secretary of State for India I.L.R,16M. 294.. 


Chinnasami Pillai v. Hariharabhadra Pillai, I.L.R., 16 M. 380 ... 


Gopal Row v. The Bank of Madras, LL.R., 16 M. 
Govindasami Naidu v. Kuppusami Pillai 
Gurappa Chetti v. Pullayya Chetti 

Iswara Patter v, Karuppan 

Jagannaha Row v. L. Papamma, I.L.R., 16 M. 
Kanara Kurup v. Govinda Kurup, I.L.R., 16 M. 
Kerala Varmah Valia Rajah v. Ramunni 

Khadir Moideen v. Rama Naickan 

Kondamma v. Subanna Chetti 

Koolappa Naik v. Koolappa Naik 

Koormayya v. Krishnamma 

Krishna Variar v. Kunji Taravanar 
Krishnamma v. Suranna, I.L.R., 16 M. 


Krishnan Chetti v. Arunachalam Pillai, LL.R., 16 M. 


_Kuttiassan v. Suppi 
Lakshmana Aiyan v. Ramaswami Aiyan 
Lakshminarayanappa v. Venkatratnam 
Mallikarjuna v. Lakshminarayana, I.L.R., 17 M. 
Maria Susai v. Michael Mudali 
Mootha Nair v. Krishna Patter, IL R. 16 M. 
Mulla Reddi v. Padmamma 
Muthu Aiyar v. Chidambara Aiyar 
. Muthuram Aiyar v. Subramania Aiyar i 
Nanu Nair v. Raman Menon, I.L.R. 16 M. 


Narayya Appa Row v. Venkatadri Appa Row, I.L R. 16M. 


Natesayyan v. Ponnusami Nadan, I.L.R., 16 M. 
Nilakanta Shanbhog v, Imam Sahib, I.L. R., 16 M. 
Oliver v. Markanda Aiyan 

Oula v. Bupathee, 1.L.R., 17 M. 

Papamina v. Venkatappayya 

Pranambal Achee v. Palaniappa Mudaliar 
Queen-Empress v. Hari Shenoy, I.L.R., 16 M. 
Queen-Empress v. Konda, I.L.R., 16 M. 
Queen-Empress v. Ramasami Reddi, I.L.R., 16 M. 
Queen-Empress v. Sama Aiyar, I.L.R., 16 M. 


* Altéred Pages only have been noted in this column. 


397 ... 


148 ... 
447 ... 


M.L.J. Reprint. 


Page. 


12 axe 
109 ... 
242 oz: 
281 ... 
98 ... 
TOL ces 
197 .. 
266 ... 
270 ... 


255 


89 


198 ... 


Page. * 
13 


53 


55 


81 


il TABLE OF CASES REPORTED. 
M.L.J. Reprint. 


Page. Page. 
Queen-Empress v. Veerava re adl 
Rajah of Venkatagiri v. Yerrareddi, I.L.R., 16 M. 833 . -. 131 ... 
Rajyalakshmi v. Suryanarayana ` wes 100 ... 
Ramachandra Row v. Sesha Aiyangar, IL.L.R., 17 M. 85 ..: 225 ... 
Ramakrishna Patter v. Unni Cheez, I.L R., 16 M. DBO AT aes 28 
Ramalakshmi v. Collector of Kistna, L.L.R., 16 M. 821... 188... 
Raman v. Subramania Aiyar j: 94... 95 
Ramanadhan Chetti v. Zamindar of Ramnad, 1.L.R., 16 M. 487.. Iba 
"Ramanna v. Zamindar of Challapalli, I.L.R., 19 M, 43 ... 207 ... 
Ramaswami v. Papayya, 1.L.R., 16 M. 466 ... 205°... 
Ramaswami v.»Venkatesam, I.L.R., 16 M. 440... 107... 

" Ranganayakulu v. Prendergast, 1.L.R., 17 M. 37 ... 276 :.. 


Ranagswami Chetti v. Periasami Mudali, I.L.R., 17 M. 658... 911... 
Rathnam Aiyar v. Sivasubramania Aiyar, LL.R., 16 M. 858... 189... 


Sangili Pandaram v. Mookan, I.L.R., 16 M. 350 ... 187 ... 
Sankaran Nambudripad v. Pangi Achen fags o AB aa 
Sarangapani Aiyangar v. The Secretary of State for India 47% ... AT an 49 
Secretary of State for India in Council v. Vadamalai Pillai ie . 281... 
Simhadri v. Gajapathi = 258 ... 
Sharifa Bibi v, Gulam Mahomed Dastagir Khan, I. L. R.,16M 13. li a 15 
Srimanavedan v. Anjela e i TOE a 
Srinivasa Pillai v. Rathnasabapathi Pillai, I.L.R., 16 M. 474... 124... 
Sriramulu v. Ravanamma ous 183 ... 
Subbaraya Pillai v. Vythilinga Padayachi, LL.R., 16 M. 88 ... 30 ... 81 
Subbiah v. Jogayya ee 46... 47 
Subramania Sastri v. Minakshi Naidu i wis 198... 0 + 
Sultan Bibi v. Magata Savu See 9... 10 
Sundara Gopalan v. Venkatavarada Aiyangar ieee - “BOB es; f 
Sundaramaiyan v. Seethammal, I.L.R.,`16 M. 311... 144. 
Syed Alli Saheb v. Chairman of the Salem Municipality wes 228 .., 
Timmappa Shetti v. Shesha Shetti ots 264 ... 
Unhamma v. Vaikunta, I.L.R., 17 M. 218... 287 ... 
Upendra Bhatta v. Ranganatha Bhatta, I.L.R., 17 M. 399 ... 229 . 

Uppi Haji v. Mammavan, I.L.R., 16 M. 866... 191... 
Vatta Thevan v. Alagappudayan oa 44, 46 
Veerabhadra Razu v.Jagaunnadha Razu TO 320 o. : 
Veeraraghava Aiyangar v. Venkata Chariar,1..R., 16 M. 287 ... 25... 26 
Venkata Reddi v. W. Taylor, LL.R., 17 M. 100... 369 ... 
Venkata Row v. Parthasaradhi Aiyangar, LL.R., 16 M. 2920... 86 ... 36 
Venkatalingam v. Veeraswami she 267 ... 
Venkatarayer v. Jambu Aiyar ls 97 i 
Venkataswami v. Krishnayya, I.L.R., 16 M. $41... 169.. .- 
Venkatavaratha Thathachariar v. Ananthachariar 299 ... 150 ... 
Vigneswara Sastrulu v. Bapayya, I.L.R., 16 M. 486 ... 216 ... 


Vydianatham v. Gangaraza, I.L.R., 17 M. 9... 182 . 





TABLE OF CASES CITED. 


IN THIS YOLUME. 





A. i 
M.L.J. Reprint. 
i Page, Page.* 
Abdul Kadir v. Salima, 1.L.R., 8 A, 149 ‘ ÍT sx. 18 
Abdul Rahim v. Kirparam Daji, I.L.R, 16 B, 189 148 ... 
Abdulla Rawutan v. Subbarayyar, I.1..R, 2 M, 846 288 ... 


Abedoonissa Khatoon v. Ameeroonissa Khatoon, L.R, 4 I. A, 66 280... 
Abhoya Churn Ohuckerbutty v. Gour Mohun Dutt, 24 W. R, (0. B.), ... 


26 191, 270, 272 ... 
Abool Hossein v Raghu Nath Sahu, LL.R, 18 C, 70 69 ... TO 
Adamson v. Jarvis, 4 Bing, 66 - 973 u. 
Agra Bank, Limited, v. Barry, L.R, 7 E. & I. Ap, 185 56, 62, 68, 79 ... 57, 68, 69, 
80 
anando Kishore Doss Bakshi v. Anando Kishore Bose, I. L. R, 14 
0, 50 : . ` 216, 218 ... 
Anon, 3 Atk. Rep, 314 i 193 ... 
Apaji Narhar Kulkarni v. eee Ravji Kulkarni, I. L. R, 16 
$ B, 29 178 
Appa Rau v. Subbanna, I.L.R, 13 M, 62 : 186 ... 
Appa Rau v. Narasanna, I.L.R, 16 M. 47 249... 
; B. 
Baba v. Timma, 1.L.R, 7 M, 357 140 ues 
Baboo Gunnesh Dutt Singh v. Mugneeram Chowdhry, 11 
B.L.R, 328 95 ... 96 
Bachebi v. Makhan Lal, 1...B, 8 ks 55 LLL a 
Bachha Jha v. Jugmon Jha, I.L.R, 12 C, 848 262 ... 
Bai Daya v. Natha Govindlal, I.L.R, 9 B, 279 87 .. 88 
Balwant Rao Biswant Chandra Chor v. Purun Mal Chaube, L. R. 
10 I. A, 90 214, 216 . 
Bashetiappa bin Baslingappa v. Shivlingappa bin Ballappa 10 B. H. 
C. R, 268 l 87 ... 89 
Beck v. Pierce, 28 Q. B. D, 316 l NS r 3 
Benham v. Keane, I. J. & H, 702 T5 ge 77 
Bhagvandas Tejmal v. Rajmal Lachmandas, 10 B. H. C. R, 241 112 ... 
Bhagwan Singh v. Khudu Bakhsh, 1.L.R,3 A, 897 ` 170 ... 
Bhalu Roy v. Jakhu Roy, LL.B, 11 C, 667 i 6Y ... 70 
Bhasba Radibat Singh v. Indar Kunwar, I.L.R, 16 6, 556° 196 ... 
Bholai v. The Rajah-of Bansi, I.L.R, 4 A, 176 186 ... 
Bhujanga v. Ramayamma, I.L. R, 7 M, 387 206 ... 
Bhyrub Chunder Bundopadhya v. Soudamini Dabee, 
I.L.R, 2C, 145 ; 269 ... 
Bimaraz v. Papaya:l.L.R, 3 M, 46 56 ...- 57 
Bindabun Chunder Sirkar Ohowdhry v. Nobin ehundes Biswas, 17 
W. R, 282 188 ... 








* Altered Pages only have been noted _in this column. 


iv TABLE OF CASES CITED. 


Bishan Dial v. Manni Ram, LL.B, 1 A, 297 


M.LJ. Reprint 
Page. Page. 


ay (> eee 


Bissessur Lall Sahoo v. Maharajah Luchmessur Singh, L. R, 6 IA, 


238 


266 ... 


Biswa Sonan Chunder Gossyamy v. Binanda Chunder Dibingar 


- Adhikar Gossyamy, I.L.R, 10 O, 417 
Blades v. Blades, 1 Eq. Cas. Abr, 358 
Bolton v. Ferro, 14 Ch. D, 171 


Boo Jinatboo v. Sha Nagar’ Valab Kanji, I.L.R, 11 B, 78 


‘Budred Lall v. Kantes Gall, 38 W. R, 260 


Buroda Churn Bose v. Ajoodhya Ram Khan, 28 W. R, 287 


G. 
Chenchammia v. Subbaya, I.L.R, 9 M, 114 


Ohintaman Damodar Agashe v. Balshastri, I.L.R, 16 B, 801 


_Chithambram Pillai v. Sabapathi Pillai, 8. A. No. 
1M. L.J, 218 
Chotay Lall v. Chunno Lall, L.R, 6 I. A, 15 


300 ... 
62... °.° 64, 
Bf... "86 


147, 148 ... 


Bo 
188 ... 


240 ... 
800 ... 


of 1890; 


293 os 


111, 112. 


Chunder Sikhur Bundopadhya v. Obhoy Churn Bagchi, I. L. R, 6 O, 
‘8 18, 14, 126, 225 ... 


Cooke v. Smith, 45 Ch. D, 38 
. D. 
Daia Chand v. Sarfraz, I.L-R, 1 A, 117 


Dawan Singh v. Mahip Singh, I.L.R, 10 A, 425 
Dawkins v. Lord Rokeby, L.R, 8 Q. B, 264 


——— v. Prince Edward of Sax Weimar, 1 Q. B. D, 499 
Deendyal Lal v. Jugdeep Narain Singh, L.R, 41. A, 255 


Dharma Vithal v. Govind Sadvalker, I.L.R, 8 B, 99 


Dinonath Ghose v. Auluck Monee Dabee, 1.L.R, 7 0, 753 


Doe v. Wood, 2 B, & A, 124 

Doherty v. Allman, L.R, 3 App. Oas, 709 

Dorab Ally Khan v. Abdool Azeez, L.R., 5 I. A, 126 
Dundaya v. Chenbasapa, I.L.R, 9 B, 427 F 


E 


Edun v. Mahomed Siddik, I.L.R, 9 C, 180 
Edwards v. Keginam, 9 Exch, 628 

Eichholz v. Bannister, 34 L. J. 0. B, 105 
Elayadath v. Krishna, LL. R, 13 M, 267 

Ee parte Willocks v. Willocks, 44 L.J, Bk. 13 


F. 
Fazal Imam v. Metta Singh, I.L.R, 10 C, 549 


G. 
Gardner v. Walsh, 5 E. & B, 88 


Girdharee Singh v. Laloo Koonwur, 3 W. R. Misc, 23 
Gnanabhai v. Srinivasa Fillai, 4 M. H. C. R, 84 


84,35... 3 


BT i. 38 
96 ... 
95, 96 ... 96,97 
95 ... 96 
17B 
48... ° 4d 
69 .. - 70- 
27,29... 28, 30. 
186 ... 
294 a i, 
62, 69 ... . - 68, 71 


170 ... 

BO 04 51 
294 ... re 
91 . 92. 
84. 85. 
297 l 
267 .. 7 
11. 12 
199 


TABLE OF CASES CITED. v 
r M.L.J. Reprint. 
: E o Page. Pago. 
Gnanambal v. Srinivasa Pillai, 4 M. H. C. R, 86 i 176 ... 
Gogun Chunder Chose v. Dhuaronidur Mundal, I.L.R, 7 G, 616° 267 ... 
Gossain Dass Chunder v. Issur Chunder Nath, I.L.R, 38 C, 224 258... 
Govind Nath Roy v. Gulal Chund, 5 Select Rep 276 - 11h. 
Govinda v. Mana Vikraman, I. D. R., 14 M, 284 ltk a 
Green v. Humphreys, 26 Ch. D. 478 ' 37 ... 38 
Grove v. Aldridge, 9 Bing, 428 50 ... 51 
Gunga Gobind Mundal v. The Collector of the Twenty-four Porgun- 
nahs, 11 M. I. A, 346 953 ... 
Gurusami v. Chinna Mannar, I. L. R., 5 M, 87 144 ... 
H. 
Haji Sayyad v. Venkata, I. L. R, 16 B, 415 389 .. 
Hall v. Thynne, Show P. O, 76 1833 ... 
Hanumantamma v. Rami Reddi, I. L. R, 4 M, 272 240 ... 
Hanumantram Sadhuram Pity v. Arthur Bowles, I.L.R, 8 B, 561, 200 ... 
Hazari Lal v. Jadaun Singh, I. L. R, 5 A, 76 148 ... 
Hedayutoonissa Begum v. Shib Dyal Singh, 8 W. R. (C.R,) 512, 187 ... 
Hem Chunder Chowdhry v. Brojo Soondury Debee, I.L.R, 8C, 89, 297 .. 
Hinde v. Baundry, I. L. R, 2 M. 14 95 ... 96 
Hitchcock v, Giddings, 4 Price, 185 296 ... 
Hussain v. Shaik Mira; I. L. R, 18 M, 46 Hoa 18 
I. 
Ibin Hosein v. Haidar, I. L. R, 12 O, 109 96 ... 
In re Guiabdas Baidas, I. L. R, 16 B, 269 286 ... 
In re Johnson, Golden v. Gillam, L. R, 20 Ch. D, 389 ` 198 ... 
Iawarchandra Das v. Jugal Kisher Chuckerbutty,4 B.L.R, App.33, 188 ... 
Ittiachan v. Vellappan, I. L. R, 8 M, 488 148, 144... 
J. ` 
Jagadamba Chaudharni v, Dakhina Mohun Roy Chaudhri, I. L. R, 
13 O, 808 ! 147°... 
Jaikisondas Gopaldas v. Harkisondas Hullochandas, I.L.R, 2B, 9 262 ... 
Janki Kunwar v. Ajit Singh, I. L. R, 15 O, 58 146, 148, 149 ... 


Joharmai v. The Municipality of Ahmednagar, I. L. R, 6 B, 680 


13, 14, 225 ... 14, 15, 925 


John Young v. Mangalapilly Ramaiya, 3 3E. H. C. R. 308 38, 41 ... 


Jones v. Chappel, L. K, 20 Eq, 589 186 ... 
K. 

Kadir v. Ismail, I. L. R, 9 M, 119 i 64, 72 .., 

Kalee Doss Mittra v. Tara Chand Roy, 8 W. R, 316 11,12... 

Kalidas v.. Vallabhdas, 1. L. 8.6 B, 80 , 126 ... 

Kalidas Kevaldas v. Nathu Bhagvan, I. L. R, 7 B, 219 178 ... 

Kalli Krishna Tagore v.. Golam Ally, J. L. R, 18 C, 248 289 ... 


Kerala Varma Valiya Rajah v. Shangaram, I. L. R, 16 M, 452, 997 ... 


A 


S 


39, 42 


66, 78 
12, 12 


yi TABLE OF CASES CITED. 


MLJ. Reprint. 


Page: 
Khairati Lal v. The eae of State for India in Council, I.Ju.R, 11 ‘ 
A, 878 ; 188 ... 
Khajooroonissa v. Rowshan Jehan, I. L. R, 2 O, 196 15 .:. 
Kishori Mohun Roy Chowdhry: v. Chunder Noth Pal, I L. R, 14 o 

645 269 ... 
Kittu, in ve, I. L. R. 11 M, 382 181 .. 
Kondayya v. Guruvappa, 1. L, R, 5 M, 189 54,55,60,64,70 ... 
Krishna v. Mekaperuma, I. L. R, 10 M., 44 178 ... 


‘Krishna Rauv Lakshmana Shanbhogue, I. L. R. 4 M, $02, 43,178 ... 


Krishna Variar v. Kunji Taravanar, L. P. A. No. 77 of 1892, 8 M. L. 


J, Rep., 190 270, 272 ... 
Kristna Row v. Hachapa Sugapa, 2M. H. C. R, 810 88 ... 
Kumaravelu v. Virana Goundan, I. L R, 5 M, 31 86, 87 ... 
Kunhali Beari v. Keshava Shanbaga, I. L. R, 11 M, 64 9,6... 
Kunhamed v. Chathu, T.L. R. 9 M, 489 294 ... 
Kunhammed v. Narayanan Mussad, I. L. R, i2 M, 310 186 ... 
Kunhimmu v Viyyathamma, I. L. R, 7 M, 585 © 0h. 
Kuriyali v. Mayan, I. L.-R, 7 M, 265 280 ... 
Kutti Umah v. Biathu Umah, 2 M. H.-C. R, 350 15,16,20 ... 
Kuvarbai v. Mir Alam Khan, I. L. R, 7 B, 170 18 . 
'K. N. Cama eé al v. Secretary of State for India, 5 B. H. C. R, (O. C. j, 

OT 189 . 

L. 
Lachman Das v. Chater, I. L. R, 10 A, 29 , . 126 
Lakshman Dada Naik v. Ramchandra Dada Naik, 1.L.R, 5 B,63,140 ... 
Lakshmana v. Ramachandra, I. L. R. 10 M, 853 . 186... ° 
Uakshmi v. Subramanya, I. L. R, 12 M, 490 196 ... 
Lakshmi Chand v. Gatto Bai, I. L. R, 8 A, 819 = Ill... 
Lall Sahoo v. Deo Narain Singh, I, L. R, 3 C, 781 186 . 
Lalla Mohabeer Pershad v. Mussamut Kundun Koowar, 

8 W.R, 116 : E 55. 
Latouche v. Lord Dunsany, 1 S. and L. 98 í T6 ses 
LeNeve v. LeNeve, 2 White and Tudor’s Leading Cases, p. 28° 

_ +-62,74,78 ... 
Liquidators of the Maritime Bank of Canada v, Receiver-General of 
New Brunswick, 1892, A. ©, 487 50... 

M 
_' Madar v. Subbarayalu, I. L. R, 6 M. 88 54,55,64 ... 
Madho Lal v. Sheo. Prasad Mier, I. L. R, 12 A, 422 . 186... 
Madho Parshad v. Mehrban Singh, L. R, 171. A, 194 1738 se: 
‘ Mahabri Prasad v. Besdeo Singh, I. L. R, 6 A. 284 3... 
Mahomed Shumsool v. Shewukram, L. R. 2 I. A, 7 206 ... 
Malmantri v. Ashfak, I. L.R 9 A, 605 380 ... 
Manavikraman v. Unniappan, I, L. R. 15 M. 170 90 ... 


Manik Chand Golecha v. Jagat Settani Pran Kumari Bibi, I. LD. R, 17 


C. 518 IIE ca 


Page. . 


tan 


87, 88 
2,7 


-19 


T 
63,76,80 
5l 


a 


55,06,66 


91 


hj 
`~ 


TABLE OF CASES CITED, i yil 


M. L. J. Reprint. 


Page. Page. 

Manja v. Kadugochen, I. L. R, 7 M, 89 278, 278 ... i 
Manjaya v. Sesha Setti, I. L. R, 11 M, 477 95... 96 
Mari v. Chinnammal, I. L. R, 8 M, 108 ; 87... ' 88 
Mayor of Lyons v. East India Company, 1 M. I. A, 278 38 ic 80 
Merryweather v. Nixan, 2 Sm. L. C, 569 278 u. 
Meux v Cobley, L. R, 1892, 2 ch., 258 f 187 cca 
Mopur Audemma v. Dhamavarapu Subba Reddi. S.A. No. 108 of 

1868 ; 6 Mad. Jurist (1871), 59 - 940 .., 
Morgan v. Rowlands, L. R, 7 Q. B, 493 4i 49, 
Mothura Mohun Ghose Mondul v. Akhoy Kumar Mitter, I. L. R, . 

15 O, 557 213 ... 


Motilal Ravichand v. Utam Jagjivandas, I. L. R, 18 B, 484 198 ... 
Muhammad Gulshere Khan v. Mariam Begam, I.L.R, 8 A, 791 36 . 


Muhammad Mumtaz Ahmad v. Zubaida Jan. I.L.R, 11 A, 460 24.. ° 25 
Mulick Abdool Guffoor v. Muleka, I. L. R. 10 C, 1112 91,22... 22,93 
Municipal Committee of Moradabad v. Chatri ee I. i. R.1 i 

A, 269 TS eee 14 
Munster v. Lamb, 11 Q B. D, 607 ' 95 ... 96 


Mussamut Kollany Kooer v. Luchmee Pershad; 24 W. R , 895 206 ... 
Mussamut Lateefoonissa Bibee v. Syud Rajaoor Ruhman, 


8 W. R., 84 15... 16 
Mussummat Durga Choudhrain v. Jawahir Singh Ohoudhri, : 

L. R, 17 I.A 122 ' 156 ... 
Muthanna v. Alibeg, I. L. R. 6 M, 174 ' 54,55, ... 55,56 
Muttammal v. Vengalakshmiammal, I, L, R, 5 M, 82 86... '88 
Mylapore Iyasawmy Viyapoory Moodliar v. Yeo Kay, I. L. R, = 

14 0, 801 48,192 .. 14,19 

N 


Nallappa v. Ibram, I. L. R,5 M, 8, 54, l 
öö, 59,60,61,62,63,¢4,70,78,78,79 ...52,60,62,65 
66,71,74,79,81 


Nani Bibee v. Hafizullah, I. L. R, 10 c. 1078 56,61,69 ... 57,63,70, 
Narain Chunder Chuckerbutty v. Dataram' Roy, I L. R, . — 
8 C. 597 . 69, 72,77 ... 70,74,79, 
Naraina Tantri v, Ukkama, 6 M. H. O. R, 267 192 ... 
Narasimha v. Ramasami, I. L. R, 14 M, 45 209,219 ... 
Narasimula v. Somanna, I. L. R, 8 M, y 55,60,61,64,70,74 .. 56,61,62, 
65,72,76. 
` Narayan Undir Patil v. Motilal Ramdas, I. L. R, 1B, 15 J1, 12 ... 12 
Narayanan v. Narayanan, I. L. R, 15 M, 69 a7 ... 48 
Narayanasami v, Kuppusami, I. b R, 11 M, 48 8T a. . 88 
Natesayyan v. Narasimmayyar, I. L. R, 18 M, 480 266 ... i 
Nathuji Muleshvar v. Lalbhai Ravidat, I. L. R, 14 Bs 97 96 .. 
Nilakandan v. Padmanabha, I. L. R, 14 M, 158 214 ... 
Nimba Harishet v. Sitaram Paraji, I. L. R, 9 B, 458 280 ... 
Norton v. Ellam, 2M. & W, 461 200 .., 
Nyamutoollah Ostagur v Gobind Churn Dutt, 6 W. R, 40 
(Rulings under Act X of 1859) 187 ... 
0 td 


Ownes v. Denton, 5 Tyr, 359 274 .,. 


A 


vill TABLE OF CASES CITED. 
M.L. J. Reprint. 


Page. Page. 
P Ey 
Pachaunthee v. Chinnappan, I. L. R, 10 M, 218 100 ...° 
Pachayappan v. Narayana, I. L. R, 11 M, 269 186 ... 


Padmanabhan Nambudri v. Kunhi Kolendan, 5 M.H.0.R, 820 192 ... 
Palanivelappa Kundan v. Mannaru Naikan, 2 M. H. C. R, 416 173 ... 


Paran Singh v. Jawahir Singh, I. L. R, 6 A., 366 297 ... | 
Pathukutti v. 4vathala Kutti, I. L. R, 5 A, 65 , 18 s, 19 
Patloji v. Ganu, I. L. R, 15 B, 870 90 . 91 
Peary Mohun Chowdhry v. Remesh Chunder Nundy, I. L. R, l i 

15 C, 871 2187... 

Perry v. Jackson, 4 T. R, 519. ` 219 ... 
Pitamber Ratansi v. Jagjivan Hansraj, 1. I. R, 13 B, 181 134 ... 
Ponnnappa Pillai v. Pappuvayyangar, I. D. R4 M, 1 ete, 
President of the Taluk Board, Sivaganga v. Narayanan, 

I. L R, 16 M, 817 126,295 ... : 
Price v. Khilat Chandra Ghose, 5 B. L. R, App., 50 14... 18 
Printing and Numerical Registering Company v. Sampson, 

L. R, 19 Hq, 469 278 
Puddomonee Dossee: v. Roy Muthocranath Chowdhry, 19 

B. L. R, 411; s. c., 20 W. R, 188 219 awi 
Pullen Chetty v. Ramalinga Chetty, 5 M. H. 0. R, 868 199 ... 
Punchnun Bundopadhya v. Rabia Bibi, I. L. R, 17 6, 711 930 ... 

R 
Radhabai & Ramchandra’ Konher v. Anantrav Bhagvant Deshpande 

I. L. R. 9 B, 228 ; 258 ... 

Baghubar Dyal Sahu v. Bhikya Lal Misser, I. L. R, 12 C,69 159 .... 
Ram Autar v. Dhanauri, I L. R, 8 A, 540 : 62,69 ... 63,71 
Ram Chand Sen v. Audaito Sen, I. L. R, 10 O, 1054 184 ... 

Ram Das v. Birijnundun Das, I... R, 9 C, 616 48 .., 44 
Ram Ghulam v. Chotey Lal, I.L R, 2 A, 46 170 ... 

Rama v. lirtasami, I. L. R, 7 M, 61 264 ... 
Ramachandra v. Krishna, I. L. R, 9 M, 495 ` 56, 64 ... 57,66 
Ramachandra v. Pitchaikanni,. I. L. R, 7T M, 484 48 ... 50 
Ramakrishna v. Namasivaya, I. L. R, 7 M, 296 7 ae dares 3,8 
Ramalakshmi Ammal v. Sivanatha Perumal Sethurayar, 

14 M. I. A. 585 106 ... 
Ramanadan v. Rajagopala, I. L. R, 12 M, 309 D gus 
Ramarsja v. Arunachala, I. L,R, 7 M, 248 . 56.64 ... 57,66 
Ramesam,v. Bhanappa, I. L. R, 7 M, 182° 209, 248 ... 
Ramsebuk v. Riwlall Koodoo, I. L. R, 6 C. 815 178 ... 
Rangasami v. Krishnayyan, 1. I R, 14 M, 408 178 ... 

Ranee Khujooroonissa v. Mussamut Roushan Jehan, L. R, 8 , 
‘T. A, 291 WG 3 16 
Rathnasabapathi v. Vythilinga Pandara Sannidhi, S. A, 
No. 975 of 1889 225... 


Ravunni Menon ù. Kunju Wayar, I. L. R. 10 M. 117 380 


TABLE OF GASES CITED. ix 


tee M. L. J. Reprint. 
i Page Page. 


Regina v. Edwards, 9 Exch., 32 50 ... 51 
Regina v. Skinner, Lofit., 55 ` 95 ... 96 
Rewa Mahton ù. Ram Kishen Singh, 1. L R, 14,0.18 - Q13 2... | 
Rithcurn Lallah v. Soojun Mull Lallak, 9 Madras Jurist, 91 -119 ... 
8. l 

Sanjivi v. Errappa, I. L. R, 6 M. 290 200 ... 
Sankarappa v. Kamayya, 8 M. H. C. R. 231 199 ... 
Sashachellum Chetty v. Govindappa, 5 M. H. C. R. 451 11,12’... 12 
Sayad Valimia Alimia v. Gulam Kadar Mohidin ; 6 B. H.-C. . 

R. A. 0. 25 7 15-58 16 
Scott v. Stansfield, L. R, 8 Ex, 220 ... 95,96 ... 98,97 
Secretary of State v. Vira Rayan, I L. R. 9 M, 175 232 ... 

Secretary of State for India v. Bombay Landing and: 

Shipping Co.,5 B. H.C. R. 28° 50 ... 51 
Seshan v. Rajagopala, I. L. R. 13 M, 236 l 316,219 ... i 
Seth Chand Mal v. Durga Dei, I. L. R. 12 A, 318 280 ... ` 
Shah-Wajed Hossein v. Baboo Nanku Singh, 25 W. B. 811 Dros 
Shaik Ibhram v. Shaik Suleman, I. L. R. 9 B, 146 21... 7 cQ 
Sheikh Muhammad Mumtaz Ahmad v. Zubaida Jan, L. R. 

16 I. A, 205 f f 22... 

Sheo Singh Rai v. Mussumat Dakho, 6 N.W.P.H.C.R, 892 111,112 ... l 
Shivram v. Genu, I. L.-R.6 B, 615 . -62,69 ... 63,70 
Sivagiri case, I. L. R. 7 M. 828 667 

Soobul Chunder Law v. Russick Lall Mitter, I. L., R, 

15 C, 202 49,50 ... 50,51 
Soper v* Arnold, 87 Ch. D, 96 196 255. 

Sorabji Nassarvanji Dundas v. The Justice of the Peace for the 

City of Bombay, 12 B. H. C. R, 250 l4 15 
Sreenath Buttacharjee v. Ramcomul Gungopadaya, 10 -i ; 

M. I. A. 220 TAB 
Srinivasa v. Gurumurthi, 8. A. No. 44 of 1888 478 no O’ i 
Subba v, Nagappa I, L. R, 12 M, 354 ` 228,288 o.o 7 
Subbaluvammal v. Ammakutti Ammal, 2 M. H.C. R, 130 87 ... 88 
Subramanya v. Rajaram, I. L R.8 M, 578 49,50,51 ... 50,51,52 
Sullivan v Norton, I. L. R, 10 M. 28 ` 95,96 ... 96,67 
Suput Singh v. Imrit Tewari, I, L. R, 5 C, 720 278,275 ... 0 | i 
Surai Bunsi Koer v. Sheo Proshad Singh, L. R, 6 i 

I. A, 88 49,50,140,178 .:. ” 61 
Suresh Chunder Wum Chowdhry v Jugut Chunder Deb, 

I. L. R. 14 C, 204 (F. B.), 266 ... 

Surju Prasad Singh v. Khwahish Ali, I.L. R, 4 A, 512 219 ... 
Syed Ameer Sahib v. Venkatarama, I. L. R, 16 M, 296 225... 
Stansfield v. Hobson, 16 Beav, 286 198 2... 

T. 
Taylor v. The Collector of Purnea, I. L. R, 14 O, 428 _ 188,189 ... 
Thangammal v, Thyyamuthu, I.L. R, 10 M, 518 a78 ... 
Thomas v. Churton, 2 B. & 8, 477 95... 96 
Thomas v. Sorrell, Vaughan, 351 “98... 


Tiru Krishnama Chariar v. Krishnasami Tata Chariar, L. 
R, 61. A. 190 163 ,., 


X TABLE OF CASES CITED. 


M. L. J. Reprint. 


ü Page. 
Umrithnath Chowdhry v.'Goureenath Chowdhry, 18 M. I.A. 542,106 .... 
Unni v. Kunchi Amma, I. L. R, 14 M, 26 148,149 ,.. 
g . Y. 
Vasudev Bhat v. Venkatesh Sanbhav, 10 B. H. C. R, 160 "498... 
Vasudevan v. The Secretary of State for India I. L. R, 

11 M, 174 . 916 ... 
Venkat Shrinivas v. J. F. Armstrong, 8 B. H. C. R, 47 l 95 ... 
Venkata v. Chengadu, I. L. R, 12 M, 168 -255,257 ... 
Venkata Narasimha v. Kotayya, I. L. R, 12 M. 374 96 ... 
Venkatachella Pillay v. Chinnaiya Mudaliar, 5 M. H. 

O. R, 166 o’ 178 eee 
Venkatagopal v. Rangappa, I. L. R, 7 M, 865 | 211,248 249,964 ... 
Venkatapathi v. Subramanya, I. L, R, 9 M, 457 955,256,267 ... 
Venkatarayalu v. Narasimha, I. L. R, 2 M, 174 297 ... 
Vijayasamiv Periasami, I. L. R, 7 M. 242 261,252,268 ... - 
Vinayak Divakar v. Pai Itcha, 3B, E. C. R, 86 95 .. 
Viraraghava v. Venkata, I. L. R, 5 M. 217. 25,256,128 ... 
Virasvami Gramini v. Ayyasvami Gramini, I M. H. O. R, 471 178... 
Visvanathan v, Saminathan, I. L. R, 13 M, 88 182,188,184 ... 
Vitla Rutten v. Yamenamma, 8 M. H.C. R, 6 | - 140,178 ... 
Vivian v. Moat, L. R, 16 Ch. D, 730 287,288,289 ... 
Vydinatha v. Subramanya, I. L. R, 8 M, 385 © 47... 

W. 
Wazir Jan v. Saiyyid Altaf Ali, I: L. R, 9 A, 357 15,16 ... 
Wise v. Oharlton, 4 Ad. & E, 790 ET 996°. 


Wyatt v. Barwell, 19 Ves, 188 57,68,78 ... 


Page. 


95 


96 


95 
26 


48 


"15 


58,69,80 


THE 
Madras Law Journal Reports. 








Vol. III Se 1898, 





SS — — M- ~ — 


IN THE HIGH “COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice and 
Mr. Justice Handley. 





Natasayyan and another ... Appellants (Defendants) .* 
v. 
Ponnusami Nadan ... Respondent (Plaintiff). 


IS. C. 16 M. 99] 

Hindu law—Son's lability to pay father’s debt—Judgment against father— 
Suit against son after father’s death—Linutation Act XV of 1657, Sch. IL, Arts. 
62, 120—Son's defence, what open—TIllegal and immoral debt. 

Where a judgment had been obtained with costs against a Hindu father for 
monies received by him, (which were due to the plaintiff), in accordance with 
a fraudulent assignment by the plaintiff’s brother, eld, first, that the period of 
limitation for an action against the son after the father’s death, for the judgment 
debt, on the ground of his pious obligation, began to run from the date of~ the 
father’s death, and was six years under Art. 120, secondly that it was not open to 
the son to plead the defences which were open to the father in the former action, 
and thirdly that the monies due by the father and the costs decreed against him 
were not illegal and immoral debts which the son was not bound to discharge. 

[Ss. 58 & £7. C, P. Code of 1908, do away with suits against sons in a case 
like this. 

Limitation:--Diss, 22 M. 49=8 M. L. J. 812 (F. B.) ; 23 A. 206 ; Ref. 17 M. 

2 ; 23 M. 292 ; 27 M. 2138 =>14 M. L. J. 84 (F. B.) ; 28 A. 508. 

Hindu Law Son's Liability:-—Foll : 81 M. 161=17 M. L.J. 618 ; 31 M. 472 ; 
23 M. L. J. 61: Ref. 5.C L.J. 80; Dist. 27 M. 71.] 

Appeal against the decree of the Subordinate Judge of Kum- 
bakonam in Original suit No. 56 of 1888. 

The plaintiff and Savarimuthu Nadan were brothers and 
Roman Catholic Christians. They had inherited property from 


their father. Savarimuthu fraudulently alienated the family 


lands to the defendants’ father Dorasami Aiyar and also decree 


debts due to the family which stood in his name. The defend- 
ants’ father realized some money under the decrees, The plain- 
_ tiff sued the defendants’ father in O. S. No. 20 of 1879 on the 
fle of the Subordinate Court of Negapatam and in appeal there 
from, Appeal Suit No 152 of 1882 on the file of the High Court, 
re se 


*A.S. No. 101'of 1891, Tth October 1892. 
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finally obtained a decree for his share of lands, mesne profits 
and decrce amounts realized. After the appeal decree, the 


defendants’ father died on the 29th October 1884. The plain-. 


tiffs attempt to realize the mesne profits and money decreed 
from the defendants’ ancestral properiy, in execution of the 
decreè against the father, failed. The present suit was therefore 
instituted, to ascertain the amount of mesne profits and 
to recover them along with the monies and costs decreed against 


. the defendants’ father, from the defendants’ family property. 


The Subordinate Judge found that the defendants’ father did not 
[2] realize any mesne profits, as Savarimuthu was really in 
possession of the lands, and gave a decree merely for the monies 
and costs decreed against the father. 

The defendants appealed to the High Court. 

S. Subramaniem, C. Mahadeva Aryar and V. Krishuaswami 
Aiyar for appellants. 

V. Bhashyam Atyangar and S. Tyagaraja Aiyar foe res- 
pondent. | 

Subramaniem :—I contend, first, that the suit is barred by 
limitation. Whatever Article was applicable to the suit against 
the father is applicable to thesuit against the sons. Art. 62 
therefore applies. The starting point of limitation is the same. 
The son’s pious duty to pay the father’s debt arises from the 
moment that the father is liable to pay if the son is alive at that 


date; if subsequently born, from that date. The father has the ~ 


right to alienate the son’s share also by mortgage or sale for an 
antecedent debt. If the court has, sold during the father’s life 
the son’s share also in execition of a mortgage decree or money 
decree against the father, the son cannot question the sale except 
on the ground that the debt was an illegal or immoral one. And 


further more, if the son’s share is attached during the father’s life - 


in execution of a money decree against him, the son cannot object 
to the attachment and sale except on the ground of immorality 
of the debt, Ramanadan v. Rajagopala 1, All this clearly 
shews that theson’s liability arises during the father’s lifetime, 
see also Ponnappa Pillai v. Pappuvayyangar 2 and Kunhali 


' Beari v. Keshava Shanbhaga 3. Thedictum to the „contrary in 


Ramakrishna v. Namasivaya £ is I submit, not correct. The 


1, (1889) I. L. R. 12 M. 309. 2. (1881) I L. R. 4M. 1. 
3. . (1887) I. L. Ri 11 M. 64. 4. (1884) I.L. B. 7M. 295. 
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creditor might have sued both father and son together, or the 
son after the father during the latter’s lifetime Ramakrishna v. 
Namasivaya 1. The date of the father’s death is perfectly im- 
material. The starting point of limitation cannot be any other 
than that for the suit against the father. In Beck v. Pierce 2 
the- husband’s liability for the wife’s debt arising on the ‘mar- 
riage, limitation was held to run in his favor from the date on 
which it began to run in favor of the wife. The same principal 
applies although the son is liable to pay the father’s debt by 
reason of his birth alone, the period runs from the date the debt 
became due against the father. 
Chief Justice :—That English case is peculiar to the iy of 
` married woman’s property. E 
[3] Subramaniem:—I submit the principle applies. If the 
. obligation of the son arises during the father’s lifetime, what 
right has the creditor to wait until his death. If the. decree is 
barred against the father and he dies subsequently, surely a suit 
cannot be brought against the son within six years from the 
death. Suppose eleven years have elapsed after decree and the 
father then dies, have’ you six years again against the son, 
although one year more would bar the decree? The cause of 
- action against the son may be different, namely, the pious obli- 
gation, but the time runs concurrently against botb father and 
son. Time does not begin from the former judgment, For the 
judgment against the father is no cause of action. There is no 
suit upon a judgment in this country except perhaps upon small 
cause suits in the High Court or upon Razinamah decrees, not- 
withstanding Art. 122 of the Limitation Act. S. 244, Civil 
Procedure Code does away with actions on judgments. Further, 
the son’s obligation does not arise on the judgment. Whether 
it is during the father’s lifetime or after his death, the judgment 
does not create the son’s obligation. Suits upon judgment were 
not brought in England against strangers. 
2ndly. J submit, I am entitled to show that the debts 
decreed were not really due by the father. The judgment 
against the father is: not evidence against me, except as to the 
factum of a judgment against him. Ifthe son was sued with the 
‘father, it would be open to him to shew that the debts -were not 
really due. Why should he be prejudiced if sued separately? I 


i E E A 
1. (1884) I. L. R.T M. 296. , 2. - (1889) 23 Q. B. D. 316., 
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admit, that the son cannot contend that the debt was a debt of 
the father merely and not his own. That defence is not open. 
But all other defences are open. Su ppose a decree, is obtained 


fraudulently ù. e., with a view to defraud the son, surely the son 


can avoid the debt. Why can’t he raise other defences as well, 
which the father could? The son is not the representative: he 
is proceeded against upon an independent liability, and a person 
not a party cannot be bound by the decree, 

Srdly. The debt due by the father was an illegal or im- 
moral debt. The alienation in his favor was with: a view to 
defraud the plaintiff. His receipt of the monies was fraudulent. 
There is nothing to show that that money has come to my hands, 
Suppose the father committed a theft, I would not be liable for 
the money stolen. The son is not liable for a fine. See the 
texts cited in Mayne’s Hindu Law, S. 279, and Mahabir Prasad 
v. Basdeo Singh 1, [4] Lastly the costs, Item 4, are a fine. They 
are not payable by the son. 


Bhashyam Atyangar :—-As to the first point, I submit Art, 

120 applies. Art. 62 has no application. The sons did not re- 
ceive the money to the plaintiffs use. Ifthe son’s liability 
arises on his birth how can time begin to run in his favor from 
the date of the father’s liability and not from his birth? Urnlèšs, 
the action is brought against father and son together, it would in 
many cases happen that the son could not be sued at all on that 
view. - It would-often happen that final judgment is not given in 
the action against the father for many years. If the son is after- 
wards sued, he may plead limitation successfully. Whenever a 
money decree is obtained against the father and he dies, you 
cannot execute the decree against family property in the son’s 
hands and you cannot sue him either, according to my learned 
friend, if more than 3 years, in the case of a debt, has elapsed 
from the date it became due. Again if the father is alive, you 
can execute the decree against the father, upon the son’s share 
also, or sue the son separately. But while you may execute it 
against the son’s share until it is barred against the father i. e., 

for 12 years after decree, you cannot adopt the alternative remedy 
of a suit against the son, if the other side is correct, after 3 years 
from the date of the cause of action against father. These 


1, (1884) I. L. R.6 A, 284. 
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-anomalies show the error of that view. During the father’s life- 
time, the court really enforces his right to alienate the son’s 
share. : But it is ‘after the death of the father that the pious 
obligation accrues. 

As to the 2nd point, it must be anie on the other side 
that while a decree against the father is executed in his lifetime, 
against the son’s share also, the son cannot object to the decree 
on any other ground than that of illegality or immorality of the 
debt. How can the son have larger rights if instead of executing 
the decree, the creditor brings a separate action against the son ? 
There is no precedent for the son being permitted to plead any 
other defence. The father’s liability after decree cannot be 
questioned. The pious obligation of the son is to pay what the 
father is bound to pay, whether rightly or wrongly. The case of 


a decree submitted to, by the father to defraud the son stands on | 


a different footing. 


As to the 3rd contention, | submit the debt is not immoral, 
The obligation to pay is even stronger in this case. The defendant’s 
[6] father received money due to the plaintiff. If he has 
dishonestly received it, or dishonestly withheld it, why should 
the son not to be liable to pay this debt ? I submit’ the immora- 
lity must be in the purpose for’ which the debt is incurred. 
Not to pay a debt is no doubt immoral. But that is not the 
sort of immorality referred to in the texts. Sée Budree Lall v. 
Kantee Lall, 1 Shah Wajed Hossein v. Baboo Nanku Singh. 2 
Lastly as to item 4, the costs of the former action, they are 
payable on the principle of recouping the maù for his expenses 
and not on the theory of punishment. 

The Court delivered the following 

JUDGMENT :-—-Defendants appeal against so much of 
the decree as makes them liable to pay to plaintiff- out of their 
family property the sum of Rupees 4,002-15-1 together with 
further interest and proportionate costs. This sum represents 
items 1, 2, 3 and 4 in the plaint schedule. Of these items 1,2 
and 3 are sums awarded to plaintiff against defendants’ father 
Dorasami Atyar by the decree in O. S. No. 20 of 1879 on the 
file of the Subordinate Court of Negapatam as modified by the 
decree of the High Court in appeal No. 152 of 1882. Item ‘4 
is the costs awarded to plaintiff against defendants’ father by 


a gee ee 
1. (41875) 23 W. R 260. 3. (1876) 95 W. R. 811. 
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. fhe same decree. Defendants’ father died after the decree and 


plaintiff sought to execute the decree against the present defend- 


‘ants but was referred to a regular suit on the ground that 


defendants took the family property on the death of their father 
by survivorship and not as his representatives, and therefore 
the decree could not be executed against them as his represen- 
tatives. Hence this suit in which plaintiff claimed the items 


-which have been decreed to him and also certain sums on 


account of mesne profits of lands and a bungalow belonging to 
his family which were alleged to have been for some time in the 
possession of defendants’ father. This latter part of his claim 
was disallowed. . 

The first question to be decided in this appeal is limitation.. 
The Subordinate Judge holds that the suit is governed by Article 
120 of Schedule II of the Limitation Act which prescribes 6 
years as the period of limitation for suits for which no period of 
limitation is prescribed elsewhere in the Schedule. He holds 


` that the cause of action arose on the death of defendants’ father 


which he finds to. have taken place on 29th October 1884 ‘and 
therefore the suit brought in 1888 is not barred. For appellants 
it is argued that [6] limitation runs as to items 1, 2 and 3 from 
the time defendants’ father became accountable for these sums, 


' which according to plaintiff's case was in 1876, and that the 


period of limitation is 3 years under Art. 62 of the Schedule and 


` the suit is therefore barred. We think the Subordinate Judge 


was right in holding that the case was governed by Art. 120 of 
the-Schedule. «Article 62 clearly cannot apply, for the money 
sued for, was not received by defendants’ father. We can see 
no other Article of the Schedule that applies to the case. The 
suit is one of a special nature founded on the pious duty imposed 
on sons by the Hindu law of discharging the debts of their father, 
other than those contracted for illegal or immoral purposes, and 
the necessity for the suit arises from the fact that the decree 
against the father, which might have been executed in his life time 


“against the family property, can no longer be so executed after 


his death, the property having passed to his sons by survivor- 


‘ship. We hold therefore that 6 years is the period of limitation 


for this suit under Article 120 of the Schedule. But this decision 
is not enough to settle the question, for if the cause of action 
arose at the date contended for by defendant's Vakil the suit 
would be barred as to items 1, 2 and 3 evenif 6 years be the 
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time prescribed. Article 120 gives as the time from -which 


limitation begins to run “ when the right to sue accrues.” It is © 


argued for appellants that the pious duty of sons to pay their 
father’s debt begins as soon as the debt is contracted, or if the 
sons are born after the debt is contracted, with their birth, and 
therefore limitation begins to run from the date of the debt or 
the date of the son’s birth according to circumstances. In sup- 
port of the position that the son’s pious obligation to pay the 
debt of the father arises at the date of the debt or of the birth 
of the son, the case reported in Kunhali Beari v. Keshava 


Shanbaga 1, is relied on, and the point certainly does seem to, 


have been expressly decided in that case, in favour of appellant's 
contention. It is true that a dictum to tbe contrary at page 
335 of the Siragirt case 2, was not noticed in the case 
in Kunhali Beari v. Keshava Shanbaga 1 but the judgment 
in this latter case is an exhaustive discussion of all the authori- 
ties as to the position of the son by Hindu law with regard to his 
father’s debts: and it expressly’ negatives the contention there 
“raised that the pious obligation of the son to pay his father’s debt 
arises only. [7] on the father’s death, (see page 67). The autho- 
rity of this case has not been questioned in latter decisions and it is 


conclusive upon the question. But we think it does not follow. 


that, assuming that the pious obligation arises at the date when 
the debt was contracted or the son was born, limitation in the 
present case therefore runs from these same dates. The question 
under Art. 120 of the 2nd schedule to the Limitation Act is 
when did the right to sue accrue, and in our opinion the right to 
sue accrued only on the death ‘of the father. It must be 
remembered that suits like the present are of a peculiar nature 
arising out of the fact that the family property, which might be 


made available for discharge of the father’s debts in the father’s | 


lifetime by proceedings in execution of a decree against him, can 
no longer be made so available after his death, because the sons 
are not the father’s representatives qua the family property. 
It is argued for appellants that plaintiff could have sued 
in the father’s lifetime to have it declared that the shares of the 
sons were also liable to be taken in execution of a decree against 
the father and therefore plaintiff’s right to sue accrued in the 





1. (1887) I, L. R. 11M, 64. 2. (1888) I. L. R. 7 M. 328. 
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lifetime of the father. No doubt Ramakrishna v. Namasivaya, 
and other cases are authorities that a judgment-creditor, who has 
sought to attach the son’s shares in execution proceedings under 
a decree against the father and been defeated on a claim by the 
son, can bring a suit to establish his right to proceed against the 
sons’ shares in execution. But though plaintiff could bring such 
a suit he need not do so if he can obtain his remedy against the 
sons’ shares in. execution, and moreover such a suit isa very 
different one from the present suit. In such a suit the question 
would be, whether, the liability of the father’s share being 
admitted, the sons’ shares were also liable. In this suit, the 
father’s share having passed to his sons by survivorship, the 
liability of the whole property has to be established. In short, 
it is a suit sut generis and in our opinion the right to bring snch 
a suit accrues only on the’ death of the father and limitation 
under Art. 120 of Schedule II of the Limitation Act runs only 
from that date and the suit is therefore not barred. 

The next point taken on behalf of the appellants is that they 
are not bound by the decree against their father but it is open to 
them to question it not merely on the ground that the debts which 
were the subject of it were contracted for immoral or illegal 
[8] purposes but generally on every,ground on which the father 
could have contested the suit. It appears to us that this view 
overlooks the nature and object of suits like the present. It is 
nota question whether the judgment against the father is a 
judgment inter parties and therefore not binding on the sons. 
It is settled law that in the father’s lifetime the decree against 
the father could be enforced in execution against the sons’ shares 
and that they could only avoid liability to that decree by 
establishing the immoral or illegal nature of the debt. By the 
death of the father the creditor can no longer proceed against the 
sons’ shares in execution but must have recourse to a suit, but 
the object of that suit is the same as that of the proceedings in 
execution in the father’s lifetime and the defence allowed to the 
sons can only be the sams. Both to the suit and the preceed- 
ings in execution the sons might set up the defence of fraud or 
collusion between the father and the crieditor, but apart from 
that, equally in the suit as in the execution proceedings the sons 
can only resist the lability of their shares to satisfy the decree 

1. (1884) 1. L. R. T M. 295 


» 
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against their father on the ground of the immoral or illegal nature 
of the debt. We think the Subordinate Judge was right in hold- 
ing, as we understand he did hold, that defendants could not go 
behind the decree in this case, except for the purpose of showing 
that the debt was immoral or illegal in its origin. 


It is further contended for appellants that the claims 1, 2 and 
3 against defendants’ father, a share of which has been allowed to 
plaintiff in this suit against defendants, were in their origin im- 
moral and illegal. Our attention is not directed to any particular 
portion of the evidence upon this part of the case, but it is argued 
that the Subordinate Judge’s own findings show that the debts 
were tainted with immorality and illegality. What the Subordinate 
Judge’s findings come to is this, that the three items 1, 2 and 3 
in the plaint schedule were sums collected by defendants’ father on 
account of plaintiff's family but never paid, or accounted for, to 
the family. No doubt this was a dishonest transaction on defend- 
ants’ father’s part but the dishonesty is not of such a nature as 


‘absolves defendants from their pious obligation to discharge’ 


their father’s debts. Much has been said in the course of the 
argument as to the peculiar notions of Hindus as to what would 
amount to immorality or illegality .in the origin of a debt, and 
allusion has been made to the exceptions to the rule of the 
pious obligation recognized by the’ commentators in the case 


of such liabilities as a toll ora tine. Without discussing the ` 


origin of these exceptions or the exact meaning that the words 
“immoral” [9] and “‘illegal’’ bore to the minds of commentators on 


the Hindu law, it seems to us that there can be no question that. 


debts of the nature of those found by the decree against defend- 
ants’ father to be justly due by him to plaintiff are not of’an 
immoral or illegal nature, upon any reasonable view of the mean- 
ing of those words as used in the rule of Hindu law under 
consideration. That rule, as we understand it, is that sons are 
' under a pious obligation to discharge the just debts of their father, 
otherwise he would be liable to be punished in a future state for 
non-discharge of these debts. Upon any intelligible principles 
of morality a debt due by the father by reason of his having re- 
tained for himself money which he was bound to pay to another, 
would be a debt of the most sacred obligation, for the non-dis- 
charge of which punishment in a future state might be expected 
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to be inflicted, if any. The son is not bound to do anything to 

relieve his father from the consequences of his own vicious indul- 

gences, but he is surely bound to do that which his father him- 

self would do were it possible, viz., to restore to those lawfully 

entitled, money he has unlawfully retained. In our opinion the 
contention of the appellants on’ this point is opposed to all the 

principles upon which the rule of Hindu law rests, and we agree 

with the Lower Court that no such immorality or illegality in the 
nature of the original debts has been shown as would absolve 
defendants from their obligation to pay them out of the family 
property. Lastly, it is argued that at least item 4, the costs of 
the suit, is not binding on defendants. It follows from the view 
we have taken that defendants’ liability in this suit is the same 
as it would have been in execution proceedings, viz., to pay the 
decree-amount, that they are also liable for the costs awarded by 
the decree. 

-On the whole the appeal fails and is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. aang Muthusami Aiyar and Mr. Justice 


Wilkinson. j j 
Sultan Bibi... nek ... Appellant (7s¢ Defendant).* 





v. 


' Telukula Magata Savu and others... Respondents (Plaintiffs). 


Bond—Stipulation for endorsement on bond of payments— Evidence of pay- 
ment— Receipt—Contract Act IX of 1872, 8. 28. 


A bond contained a stipulation that the obligors should endorse on the bond 
such payments of money due under it as were made within the period fixed for 
repayment of the principal and should not claim remission of such payments as 
were [10] not so endorsed. Held that proof of such a payment by a receipt signed 
by the obligee, and not endorsed on the bond, was not exaluded by that stipulation. 


Second Appeal against the decree of the, District Judge of 
Ganjam in Appeal Suit No. 285 of 1890, modifying the decree of 
the District Munsif of Sompet in Original Suit No. 267 of 1890. - 

The suit was brought to recover from the two defendants 
personally and by sale of the hypothecated property Rs. 1,125-12-0, 
claimed to be due as principal and interest under a registered 
hypothecation bond executed by the defendants in favor of the | 
plaintiffs deceased father on 20th February 1882. 

*8, A, No. 1986 of 1891, 18th October 1892, 
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The defendants admitted the bond, but pleaded payment of 
Rs. 400 on the 13th November 1884, and produced a receipt 
bearing that date and for that sum and purporting to be signed 
by the plaintiffs father. 

The last portion of the bond was in the following words: 
“ We bind ourselves to pay at the end of the period the said prin- 
cipal together with interest at Rs. 1-4-0 per cent. per month and 
take back our bond. We shall enter on the back of the bond such 
payments as are made within the period. We shall not claim 
remission of such payments as are not written so.” 


One issue only was framed, vizs., “Is the receipt marked I 


a genuine one ?” The District Munsif found that the recéipt was 
genuine, and accordingly passed a decree in favor of the plaintifts 


for Rs, 574-0-0, as the amount due to them on the bond after mak-' 


ing allowance for Rs. 400 paid by the defendants. Against this 
decree the plaintiffs appealed to the District Court. The District 
Judge found the receipt not proved, and accordingly varied the 
District Munsif’s decree and awarded the plaintiffs the full amount 
claimed by them. In the latter portion of his judgment he said: 
“The Munsif found that the receipt was genuine and it certainly 


bears the appearance of age everywhere except the stamp, which | 


- certainly does not bear any appearance of being 11 years old. I 
should have hesitated however to interfere with the finding of the 
Lower Court on such a ground as this, had it not been that it has 
been brought to my notice that the document itself expressly pro- 
vides that, ‘Any payment shall be endorsed on the bond. We 
(executants), shall not take credit for any payment not so endors- 
ed.’ This at first sight looks as if it must have been expressly 
put in to meet this case which has now occurred, for itis not, I 
[14] believe, as argued for respondent; a common incident in 
such documents. In the face of it I cannot, in default of better 
proof than is offered here, accept any other evidence of payment 
than that prescribed in the document itself.” 

The lst defendant appealed to the Migh Court. 

R. B. Michell for appellant. ; 

C. R. Pattabhiramier for respondent, : 

Michell :—The ‘stipulation inthe bond that: payments of 
money due under it shall be endorsed on it and the obligors shall 
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not claim remission of payments not so endorsed does not pre- 
clude them from proving by other evidence a payment made. 
Sashachellum Chetty v. Govindappa, 1, Narayan Undir Patil v. 
Motilal Ramdas, 2, Kalee Doss Mittra.v. Tara Chand Roy, 8, 
Girdharee Singh v. Lalloo Koonwur, 4. By giving a receipt in 
writing not endorsed on the bond, the obligee waived the condi- 
tion in the bond: see Narayan Undir Patil v. Motilal Ramdas ?, 
in which case it was also held that such a stipulation as that now 
in question was in itself too objectionable to be enforced, being 
against good conscience. “ 


Pattabhiramier :—The District Judge’s remarks in para. 8 of 
bis Judgment in reference to the stipulation in the bond as to 
endorsement of payments, do not mean that he considered that 


‘stipulation as excluding other evidence of payment. So far from 


considering himself precluded by that stipulation from going into 
the evidence adduced, his whole judgment except that paragraph 
is occupied with the consideration of the evidence, adduced by 
the defendants in. support of the alleged payment. 


Michell (in reply) :—It is clear from the last sentence‘of para. 
8 of his judgment that the District Judge did decline to accept 


any other evidence of payment than that prescribed in the bond. | 


ORDER :—It is argued that the District Judge erred in hold- 
ing that the stipulation in the bond sued on excluded proof of the 
alleged payment by other evidence. Even if the judge, as is con- 
tended on the other side, did vot refuse to consider the evidence 
of payment, there can be no doubt that his finding was influenced 
by his opinion that evidence aliunde was inadmissible, for he 
himself says that he cannot “in default of better proof than is 
offered accept any other evidence of payment than is prescribed 
in the document [42] itself. ” It is clear law that notwithstanding 
such a stipulation in the document evidence of payment is ad- 
missible. 


The law is expounded in the following cases: Sashachellum 


Chetty v.Govindappa,! Narayan Undir Patil y.Motilal Ramdas 2, 


and Kalee Doss Mittra v. Tara Chand Roy 8. The District Judge 


1. (1870) 5M. H. ©. R 451. Q. (1875)I.L R. 1B. 46. 
3, (1867) 8 W. R. 816. 4. (1865) 3 W. R. Mis. O. 28, 
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does not, we observe, dismiss all the reasons given by the District 
Munsif for holding exhibit I genuine. We set aside his’ finding 
and with reference to the above remarks direct him to submit a 
revised finding on the issue after considering the evidence on the 


record. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Arthur J. H. Collins, Kt. Chief Justice and 
Mr. Justice Parker. 


Mr. Ayling, President of the Talug 
Board, Sivagunga and Rama: Applts. (Ist & 2nd 


sami Aiyar, Union Chairman of | Defendants.) * 
Karakudi. 
Vv. 
Narayana Chetti ... ... Respondent (Plaintiff). 


[S. C. 16 M 317.] 
Local Board's Act (Madras) V of 1884, S. 156—Limitation—Suit to establish 
itle to land. 


Held that the special period of limitation prvoided in S. 156 of Act V of 1884 
applies only to suits for compensation or damages and not toa suit for declaration 
of title to, and for injunction for interference with immovable property. 

[Ref.16 M.474;3M. L. J. 228; 22 B. 289 ; 636; 25 B. 142; 85 B. SAG 
B. L R. 278 82 M. 3T1=19 M. L. J. 833-F, B. Dist. 28 M. 551). 


_ Second Appeal against the decree of the District Judge of 
Madura in Appeal Suit No. 63 of 1891 confirming the decree of 
the District Munsif of Sivagunga in Original Suit No. 455 of 1890, 

The suit was fora permanent injunction to restrain the Siva- 
gunga Taluq Board and the Karakudi Union from interfering 
with the wall which was raised on spot A which was alleged to 
be in the enjoyment of plaintiff. Defendants pleaded that it was 
a public path, that it was so used and that the claim was barred 
by limitation. The District Munsif found that the spot A belonged 
to plaintiff and that the suit was not barred by limitation and 
decreed the permanent injunction prayed for. The defendants 
thereupon appealed to the District Court of Madura. The judge 
concurring in the findings arrived at by the Munsif confirmed his 


decree. 


[13] The defendants then preferred this second appeal to 
the High Court on the grounds of want of, notice before ‘action 


and limitation, and also on the ground that the plaintiffs suit 


* S. A. No. 819 of 1892. ` th November 1892. 
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„President | Should have been ‘dismissed as it was not brought against “ The 

aluk Board À 

Sivagunge Taluq Board, Sivagunga” as provided by S. 27 of Act V of 1884. 
Natavana and not against Messrs. W. B. Agling and Ramasami Aiyar. 
Ohetti. V. C. Desikachariar for appellants. 

C. Ramachandra Row Sahib for respondent, 

‘Destkachariar :—Plaintiffs suit must fail because he has not . 
complied with the provisions of Act V of 1884. The proper 
party defendant to this suit is the Taluq Board, S. 27. The suit 
is bad for want of notice as required by S; 156. It is on the 
plaintiff to show that noticé has been given. “‘ Unless such notice 
be proved, the court shall find for the defendant.” 

The suit is also barred by limitation. A special period of 
six months is provided by S. 156. The suit has been instituted’ 
clearly more than six months from the cause of action. In S. A. 
No. 975 of 1889, a case under the Madras District Municipalities 
T IV of 1884, a question was raised whether the provisions of 

S. 261 (similar to S. 156 of Act V of 1884) applied to suits ia 
' ejectment. It was held that they did. _The present case also is 
governed by S. 156 of Act V of 1884, 

Ramachandra Row Sahib:—The objections as to wrong 
parties and want of notice were not taken in the lower courts. 
They cannot be taken-for the first time in second appeal. 

The provisions of S. 156 apply only to suits for com- 
pensation. The section speaks of tender of sufficient amends 
which can be only in suits for compensation. Under similar 
provisions in other acts, it has- been held likewise, The 
Municipal Committee of Moradabad v. Chatri Singh 1, (N. W.P. 
and Oudh Municipalities Act XV of 1873); Chunder Stkhur 
Bundhopadhya v. Obhoy Churn Bagchi 2, (Bengal Act III of 
1864) ; Joharmal v. Municipality of Ahmednagar? (Bombay Act 
VI of 1873). In S. A. No. 1476 of 1891 a case under this very 
Act this court expressed an opinion to the same effect, though 
that question did not arise in the case. 

JUDGMENT :—Both courts have found that the land in 
dispute is the private property of the plaintiff. We do not think 

‘ that [44] S. 156 of the Madras Act V of 1884 applies. The cases 
contemplated in that section are suits for compensation or for 
damages ; and the principle is to allow public bodies time for 


tender of amends to ue parties so as = avoid litigation. See 


(1876) I. L. R. 1 A. 2 (1880) LL. R. 6 0. 8. 
i 8. A &. 580. 
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Chunder Sikhur Bundopadhya v. Obhoy Churn Bagchi, 
followed in S. A. No. 1476 of 1891, and Price v. Khilat Chandra 
Ghose 2 , Sorabji Nassarvanji Dundas v. The Justices of the 
Peace for the City of Bombay 3; and Joharmal v. The 
Municipality of Ahmednagar +. 

This principle cannot apply where the object of the suit is to 
obtain a declaration of title to immovable property and for an 
injunction to restrain interference with immovable property. 

No questions as to misdescription or defect of parties are 
taken in the courts below and the point does not affect the merits 
of the case.: 

The second appeal is dismissed with costs. 


o 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 
Wilkinson. 


Sharifa Bibi alias Beeju Bibi ... Appellant (Plaintiff).* 
v. 


Gulam Mahomed Dastagir Khan } 

Sahih and other B f Respondents (Defendants.) 
[S.0. 16 M. 48.] 

Mahomedan law—Death-bed gifis—Oonsent of heirs—Transfer of possession 


—Mushaa. 

Held: (1) In the case of a death-bed gift the consent of the heirs during the 
donor’s life, not‘annulled after his death, is sufficient to validate it under.the 
Meahomedan law. (2) Although a death-bed gift is invalid without a transfer of 
possession to the donee, the attornment of tenants and the payment of rent to him 
is sufficient possession. (8) A gift made in favour of sons jointly is not invalid on 
account of Mushaa or confusion. (4) Nor is a gift of land in sep wate possession of 
the donor but for which he holds a joint patta with others, invalid. (5) The in- 
validity of the gift of one of several items does not validate the gift of the rest 


jointly made. 
[Ref. 29 B. 468 141 P.L.R. 1901 ; 23 M. L. J. 784.) 


Appeal against the decree of the District Judge of Salem in 
Original Suit No. 7 of 1888. 

[45] The facts of this case are sufficiently stated in the 
following judgment of Muthusami Aiyar J: 

H. G. Wedderburn for appellant. 

V. Bhashyam Aiyangar and V. C. Sashachariyar for 
respondents Nos. 1 to 3. 

* A. S. No, 116 of 1891. 30th August 1892. 


1. (1880) I. L. R. 60. 8. 2. (1870)5 B. L.R. App. 50. 
3. ( )12B.H,C. R. 250. 4. (1878) I. L. R. 6 B. 680, 


President 
Taluk Board 
Sivagunga 
D. 


Narayana 
Chetti. 


Sharifa Bibi 


v. 
Gulam Maho. 
med Dastag 

Khan. 


16 THE MADRAS LAW JOURNAL REPORTS. VOL. TII. 


Sharifa Bibi Wedderburn :—The appeal relates to immovables and the 
Gulam Maho. gift as to them is invalid on various grounds. First, the deeds 
me of gift were executed under undue influence. There are facts 
a which raise a presumption of undue influence. The burden of 
proving absence of undue influence lies on the other side, see 
Khajooroonissa v. Rowshan Jehan. 1 Secondly, according to the 
Mahomedan law a death-bed gift is treated as a legacy ; such a 
gift toan heir is void in the absence of the consent of all the 
rest. See Macnaughten’s Mahomedan law, Rule 11, p. 51; 
Bailie’s Digest, p..542; Wazir Jan v. Saiyyid Altaf Ali 2, .Kutti 
Umah v. Bathu Umah3, lays down that a testamentary disposition 
of more than 4rd of the property is valid only if the consent of the 
heirs is given after the death of the testator and not if before that 
event.. A consent given by the heirs previous to the establish- 
mentoftheir rights is no consent at all, nor does consent previously 
given continue after death. In this case the plaintiff repudiated 
her consent after the testator’s death. “‘ Renunciation implies the 
yielding up a right already vested,” Macnaughten, p. 89. 
Thirdly the instruments are also bad inasmuch as the property 
given is joint property and the shares of the donees are not 
distinct, i. e., there is Mushaa both as regards the donor and 
the donees, Macnaughten, pp. 211, 214 and Rules 6 & 7, p. 50 ; 
Sayad Valimia Alimia v. Gulam Kadar Mohidin.* Fourthly, 
a gift to be valid must be accompanied by delivery of possession. 
In Mussamut Luteefoonissa Bibee v. Syud Rajaoor Ruhman, č 
possession was given only the next day after death. See also 
Macnaughten, Rule 4, p. 50, and Ranee Khujooroonissa v. 
Mussamut Roushun Jehan, ê Lastly certain Waqf properties are 
also included in the gift and it is therefore wholly invalid, Bailie’s 

Digest, p. 609. l 
Bhashyam Aiyangar :—As to the 1st objection the facts are 
against the. suggestion of undue influence. As to the 2nd objec- 
tion the instruments are pure deeds of gift and not death-bed 
[16] gifts. Merely because the person was sick at the time he 
made the gift, that alone does not render the -gift invalid, 
Muhammad Gulshere Khan v. Mariam Begam 7, Wasir Jan v. 
| Sayyed Altaf Ali? Even if the gifts should be treated as death-bed 


-€ 4, (1876) I. L. R. 2 0. 196. Q. (1887) T.. L. R. 9 A. 357. 
3. (1865) 2 M. H. C. R. 350. 4. (1869) 6-B. H. C. R. A. C- 25. 
5. (1867) 8 W. R. 84. . (1876) L. R. 3 I. A. 291 at p. 807, 


T. (1881) I. S RA. 731, 
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gifts, there has been in this case the consent which is requisite 
to validate it. Assent after death is irrevocable and assent before 
death is also equally good if it is ratified subsequent to death or 
is not retracted or repudiated. The onus will be upon the party 
who assented within the lifetime to,show that it was revoked 
after death. The authority for Ameer Ali's proposition that “the 
voluntary assent given by the heirs during the last illness of the 
testator is irrevocable, because the-heir is supposed to have then 
acquired a right is to be found in Macnaughten, p. 226. There 
it is said that the heirs have an inchoate right in the property 
during the last sickness of the deposer. 

Muthusamt Aiyar, J.:—How do you reconcile this theory of 
inchoate right with the Kutti Umah v. Bathu Umah 1? 

Bhashyam Atyangar :—The assent was not given at the time 
when the person was in expectation of death. The word ‘inchoate’ 
denotes a vested right. The inchoate right there referred to is 
not the expectant right of all the heirs, but a right which has 
sprung up and whicb will develop into a-full right as soon as 
the person in last illness dies. 

Again it was contended on the other side that this being a 
death-bed gift can operate only-as a legacy and that it must 
satisfy the conditions of a gift and a will. This is not a death- 
bed gift but a pure gift, in which case no doubt the question 
of Mushaa and possession are material. On the contention of the 
other side these questions become material even if they are to 
be viewed aś a legacy. They are two gifts. Even if the other 
gift is invalid defendants 1 to 3 are ey entitled to what 
they got under their gift. 

As regards Mushaa, it is of three classes :— 

(1.) Mushaa as between donor and donees, as, where a person 
having or owning a thing gives an undivided half to another. 
Here, then, there is confusion both as regards the donor and the 
donee and the gift is unlawful without any difference of opinion. 
This is not suggested in the present case. 

[17] (2.) The second is Mushaa as to donor alone, as, 
where the donor’s share is undefined and mixed a with property 
of another. 

Among the objections to validity enumerated by the judge 
this is not stated, though the patta as regards a portion is joint 
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Sharifa Biti the enjoyment is séparate, and even if a particular item is bad 
Gulam Maho. the rest is valid. Confusion on the part of donor alone does not 
Bs a a invalidate a gift, (Baillie’s Digest: p. 525, Note). Besides “ what 

| is usually called possession in this country is not actual or khas 
possession, but the receipt of rents and profits,” Mullick Abdool 
Guffoor v. Muleka 1. Again possession taken under a gift 
cures Mushaa, The rule of Mahomedan law relating to the 
invalidity of a gift by Mushaa ought to be confined within the 
strictest limits and possession taken under a gift transfers effec- 
tively the. property given, Muhammad Mumtaz Ahmad v. 
Zubaida Jinx 2. 
` The third kind of Mushaa affects only the donees, that is, 
where a whoie thing is given to two or more undividedly. It is 
now undisputed law that Mushaa as to donees does not invali- ` 
date. Both the disciples are agreed ‘on this matter and they are 
of paramount authority. The rule as to interpretation is laid 
down in Abdul Kadir v. Salima 38, T.L. L. Amir Ali, p. 81; 
T. L. L. Shamachurn, p. 6. 


Lastly as regards the question of possession the judge finds 
there was possession. Again where there is on the part of the 
father of a minor a bona fide intention to make.a gift to tlte 
minor, the Mahomedan law is satisfied without actual change 
of possession, Hussain v. Shark Mira 4. Moreover, physical 
possession is.not necessary when the intention of the donor 
is unequivocally manifested, Shaik Ibhram v., Suleman 5. 
With regard to the Zast objection it has been found by the 
judge that property included is not Waqt. Even granting that 
the gift as to part is invalid, that does not go to make the whole 
void. See Macnaughten, p. 244; Batlie’s Digest, p. 609; and 6 
Sudder Dewani Decisions, p. 129. 

Wedderburn (in reply) : Apprehension of death has nothing 
to do with the mind of the donor. In the definition of death ill- 
ness there is nothing about the apprehension of death, Baillie’s 
Digest, p. 543. The assent, if any, given in this case cannot 
avail as it was previous to death, and even if it will, it has 
been expressly revoked. 


=i nss) I.D. R 106.1112, 1124. 
9, (1889) I. L. R. 11 A. 460, 474, 475: s. c. L. R. 16 I. A. 205. 
8, (1886) I. L. R. 8 A. 149, 162. , 4. (1889) I. L. R. 18 M. 46, 47. 
5. (1884)'I. L. R. 9 B. 146. 
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[18] Muthusami Aiyar, J :—It looks like a family arrange- 
ment consented to by all of them. 

Wedderburn : —They have to prove ratification. No ratifica- 
tion will hold good, as that of an infant, until there is proof on 
the other side that the matter was explained to her in an intelli- 
gent form. She is a Gosha lady. 

“Muthusami Aiyar, J :—The husband was always by her. 

Wedderburn :—The heirs of a Mahomedan have no legal inte- 
rest or share so long as he is alive, Puthukutti v. Avathala Kutti 1. 

Muthusami Aiyar, J :—A right of pre-emption is a vested 
right and therefore it is no authority. Baillie says the heirs have 
an inchoate right, Baillie’s Digest, p. 542. They have a right to 
object to a consent after death. 

Wedderburn :—They must show affirnatively that she gave 
an intelligent consent. 

Muthusami Aryar, J :—Suppose for a year there was no dis- 
pute. Ifthe consent is to be proved by an independent fact, 
silence cannot be consent. 

Wedderburn :—It may be inferred from conduct. Macnaugh- 
ten says it is wholly illegal. He says that no regard is to be 
had to an assent during lifetime. 

Bhashyam Avyangar:—*“ So that they may afterwards 
retract.” 

` Muthusami Atyar, J :—Consent given during lifetime is not 
revoked after death. 

W edderburn :—There is evidence that it was annulled with- 


in a reasonable time. See also 4 Beng. S. D. A. p. 210. As to - 


Mushaa, the Privy Council say that they can’t carry the doctrine 
beyond what is necessary. In Kuvarbai v. Mir Alem Khan 2, 
and Hussain v. Shaik Mira 3 the subject of gift was a house 
and the case in Muhammad Mumtaz Ahmad v. Zubaida Jan 4 
was inam. They can’t be divided. 

Wilkinson, J:—The Privy Council don’t simply say that if 
a thing is not susceptible,of partition, Mushaa is cured by 
possession. See the last Allahabad case Muhammad Mumtaz 
Ahmad v. Zubaida Jan £$, l 


W edderburn :— With regard to possession, I submit it is . 


necessary, Macnaughten, p. 233. 


1. (1882) I. L. R. 5 A. 65. "2, (1888) I. L. R. T B. 170. 
3. (1889) I. L. R. 18 M. 46. > i4. (1889) I. L. R. 11 A. 460. 
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[19] Muthusami Aiyar, J :—The Privy Council say that all 
that is necessary for possession is some overt act. 

‘The Court delivered the following 

Judgments :—Wuthusami Arvyar, J:—This appeal relates to 
the immoveable property left by appellant’s father, named Sheriff 
Mahomed Khan Sahib alias Syed Miyan Sahib, a Mittadar at 
Dharmapuri in the District of Salem. He died on the 6th March 
1886, leaving him surviving a widow, three sons and three daugh- 
ters including the appellant. Under the Mahomedan law which 
governs the parties, her distributive share is 7/72th part, but on 
the 27th February 1886, her father prepared two schedules of his 
immoveable properties valued at-Rs. 20,000 and 7,000 respectively 
and gave the one to his three sons and the other to his three 
daughters by documents I and II. Document I which was execut- 


‘ed in favour of the sons is attested by all the daughters and 


document II executed in favor of the daughters is attested by all 
the sons. They purport to have been executéd in order to pre- 
vent disputes among the sons and daughters after the death of 
the Mittadar who was at the time of their execution between 60 


. and 70 years of age. The widow to whom no share is given does 


not appear to have taken exception to the gifts, and the appel- 
lant’s two sisters sold what was given them under document II to 
their brothers for Rs, 4,000 each on the 29th April 1887 and the 
29th June 1887 respectively. For several years previous to his 
death the late Mittadar had been suffering from chronic asthma, 
and about the end of February, pneumonia supervened and proved 
fatal in the course of a week, The appellant’s case is that the 
distribution made by her father is illegal and does not bind her. 
She impugns documents I and II on four grounds, viz., (i) that 
consent given thereto was procured by undue influence and mis- 
representation, (ii) that her consent during her father’s life-time 
has no legal effect, (iii) that the gifts made by him were made 
during his last illness and they could take effect only as death- 
bed gifts and (iv) that as such, they are repugnant to the rules of 
Mabomedan law. As regards undue influence and fraud, the 
judge found that they were not proved. He found, however, that 
the gifts were made during the late Mittadar’s death-illness. He 


‘was also of opinion that although under the Mahomedan law 


consent given by an heir toa death-bed gift was liable to be 
annulled after the donor’s death, yet appellant did not revoke her 


whe 


VOL. III. THE MADRAS LAW JOURNAL REPORTS. ' O1 


consent within a reasonable [20] time. He considered further that 
objections taken on appellant’s behalf onthe ground of Mushaa 
or confusion of the subject of gift and for alleged want of seizin 
were not tenable and in the result he disallowed appellant’s claim 
so far as it related to immoveable property. Hence this appeal. 

[The learned judge found that there was no undue influence 
and that the gifts were made in apprehension of death, during the 
donor’s death-illness and proceeded as follows :—] 


The next question which is raised for our decision is whether 
the gifts are valid under Mahomedan law. It is first urged that 
the consent necessary to validate death bed gifts is consent given 
by the heirs after the donor’s death, and that the consent given 
during his life has no legal effect. It is no doubt true that the 
consent of the heirs is intended to operate as a renunciation and 
that the right renounced must be a vested right, but it does not 
follow that the consent given during the donor’s life and not 
annulled after his death and before possession is taken is not 
equally efficacious. The opinion of the judge is in accordance 
with the Hedaya in which it is stated, “Their (heirs) consent 
during the life-time of the testator is not regarded, for this is an 
assent previous to the establishment of their right ; they are, 
therefore, at liberty to annul it on the death of the testator. It is 

otherwise where the consent is given after the event, for as this 
"ig an assent subsequent to the establishment of their right they 
are not at liberty to annul it.” The principle seems to be this, 
that the consent given during the donor's life is imperfect because 
the right of the heirs is then inchoate and it becomes perfect 
when it is not revoked after the inchoate right becomes’ a 
vested interest. In Kutti Umah v. Biathu Umah 1, there was no 
assent to the bequest after the testator’s death, and there was a 
positive ‘assertion that the assent was refused. In the case before 
us, it is clear from Exh. VIII which is a statement relating to 
the road-cess due on the Nurhalli Mitta given to the daughters, 
that appellant and her sisters signed it on the 15th March. This 
conduct is inconsistent with an intention on their part to repudiate 
the gift, Again, the evidence does not disclose any repudiation 
during the forty days for which the ceremonies of the deceased 
Mittadar appear tc have continued. Again, in the letters D to G 
[24] written between May and November 1886, the appellant 


1. (1856) 2 M. H. C. R. 850. 
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applied for pecuniary aid from 1st respondent in connection with 
the: marriage of some of her children, She also alluded to 
promises made to give her Rs. 5,000 in cash, a house and some 
cattle and to provide funds for the marriages of her children. 


But there is no evidence in support of such promises: nor is: 


there anything to show that she revoked her assent to the 


arrangement made by her father and intimated her intention to/ 


Insist upon her legal share. 


' The next objection is that the gifts are bad because there l 


was no- transfer of possession. 1 agree with the learned Counsel 
for appellant that as observed in Baillie’s Mahomedan Law, page 
542, that a gift by a sick person is- not a legacy.for the purpose 
of regarding it as complete without transfer of possession but 
that it is a gift of contract necessarily subject to all the conditions 
of gift. I may, however,-add that when land is occupied by ten- 
ants or ryots as in a Zamindari or Mitta, a request to them to 
attorn to the donee is a sufficient delivery to complete the gift 
and a formal entry on the land is not indispensable, the principle 
being that the intention to transfer possession and to divest him- 
self of all control over the subject of the gift must be unequi- 
vocally manifested by some overt act done towards the execution 
of such intention. See Shaik Ibhram v. Shaik Suleman 1, and 
Mullick Abdool Gufoor, v. Muleka 2, In the case before 


‘us the sons have been in -possession of the properties men- 


tioned in document I from the date of its execution. Docu- 
ment WII proves a direction by the late Mittadar to all 


_ the ryots in the Mitta to accept the donees as their landlords 


and to act thenceforward under their orders. ‘There is also the 
evidence of the 1st respondent that appellant collected rents from 
the Nurhalli Mitta at least for some time, and Exh. VIII lends 
some support to his evidence. The muchilkas executed by several 
ryots to the sons indicate a transfer of possession during the late 
Mittadar’s life-time. I am therefore unable to attach weight to the 
objection that there was no transfer of possession. 


The next objection taken on appeal is that of Mushaa or con- 


fusion. as regards the subject of gift. It is true that there were 
two joint gifts in this case, one to the three sons and the other to 
the three daughters without descrimination of their shares. It is 


stated however by Baillie that a Mushaa in this form 
1. (1884) L L. R. 9 B, 146. (1882) I. L. R. 10 ©. 1112. 


ne ™ 


— an 
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[22] renders a gift invalid according to Abboo Huneefa, yet ac- 
cording to both his disciples the gift is valid and that the opinion 
of the latter prevails against that of the former intemporal mat- 
ters. The doctrine of Mushaa has also been considered by the 
Privy Council in Sheikh Muhammad Mumtaz Ahmad v. Zubaida 
Jan t, and their lordships observe that “the doctrine of Mushaa 
is wholly unadapted to a progressive state of society and ought 
to be confined within the strictest rules ;” see also Mullick 
Abdool Guffoor v. Muleka 2, The objection, therefore, that there 
was a joint gift to three persons must be disallowed. 


Another objection is that the donor held some of his lands 
under joint pattas with others, and that there is Mushaa regard- 
“ing them. But the evidence shows that the late Mittadar had 
separate possession of those lands, The next objection is that 
a house set apart for travellers is included in the properties given 


to the sons. But, as observed by the judge, there is no evidence . 


of dedication. Nor do I think that the objection vitiates the 
gift of the other properties. | l 

I am, therefore, of opinion that the appeal cannot be sup- 
ported and must be dismissed with costs. As regards the menio- 
randum of objections, I also think that'costs ought to have been 
assessed in proportion to so much of the appellant’s claim as 
was allowed and disallowed. I would allow the memorandum of 
objections with costs and modify the decree as stated above. - 


ale 


Wilkinson, J :—* * * * * * The main contention is that 


the deeds are repugnant to Mahomedan law, and the following 


objections are taken to their validity. 

First, it is argued the gift being a death-bed gift must be 
viewed inthe light of a legacy and cannot take effect for more 
than a third of the property. 

The judge has found that the donor was labouring under a 
fata] disease at the time he made the disposition in question and 
that he made the disposition in apprehension of a fatal issue to 
his sickness, He therefore held that’ the disposition was in- 
‘valid as a gift but that, as the heirs gave their consent to it, it 
operated as a will and was valid and binding on plaintiff. 

[23] It was contended by the respondents that the finding 
of the judge as to the nature of the gift could not be susiained 

1. (1890) L. R. 16 T+ A. 206 at 215. 2, (1884) I. L. R. 10 C. 1119 at 1125, 
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and that the deceased was'not at the time when he executed 
Exhibits I and II suffering from the disease of which he died. 

There is evidence to show that the deceased who had long 
suffered from asthma died of pneumonia brought on by a chill 
caught on the 28th February. The judge conceded that the cause 
of death was pneumonia but discredited the evidence as to the 
cause of the attack and I think rightly. If the accident which 
brought on the chill had really happened on the 28th February, 
better evidence than that adduced would have been forthcoming. 
The deceased was an influential Mittadar with many friends 
who could not but have been aware of an accident, if any had 
happened to him, which caused his death within a week ; yet 
not one has come forward as a witness. 

I was at first inclined to doubt whether there was sufficient 
evidence to make out the requisites of a death-bed gift, in other 
words, whether at the time when he executed the deeds of gift 
the donor was under an immediate apprehension of death. But 
on further consideration I think the judge was right. The docu- 
ments themselves show that the executant was under the appre- 
hension of death and the despatch of the Takid and proclamation 
the same day is evidence that the donor was anxious that the 
disposition should be carried out at once. His anxiety was no 
doubt prompted by the state of his health which, according to the 
evidence, was such that he must have known that it was highly. 
probable that death would be result of his illness. 

The gift then being a death-bed gift is not valid unless the 
heirs gave their assent and possession was taken. I haye no 
doubt that possession was transferred to the donees. A procla- 
mation [Exh. VII] announcing the transfer of ownership was 
sent on the 27th February to the Mitta karnam with an order 
[Exh. X4] to make the same known to the ryots of Reddihalli 
and Nurhalli and the karnam .deposes that proclamation, was 
duly made by beat of tom-tom. On the following day certain 
ryots executed muchilkas [Exh. IX] in favour of defendants 1 
to 3, the daughters collected rent from their tenants, and sub- 
mitted the road-cess statement for Fasli 1295 to the Tahsildar 
(VIII) on the 15th Match. | 

[24] [After discussing the evidence as to undue influence 
as regards consent of plaintiff the learned judge proceeds :— |] 
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I think therefore that the Lower Court was right in hold- 
ing that plaintiff never repudiated her consent. The consent 
necessary to validate a legacy may be express or implied (Macna- 
ughten, page 245). In this case the plaintiff gave her express 
consent prior to the death of the testator, and her subsequent 
assent may fairly be implied from her acquiescence in the arran- 
gement tor over two years. There can be very little doubt that 
if the 1st defendant had not delayed the settlement of her claims 
to her father’s movable property this suit would never have been 
heard of. 

It is then contended that the gift or legacy is void inasmuch 
as the particular share of each donee is not specified. This point 
is concluded by the decision of the Privy Council, (Muhammad 
Mumtaz Ahmad v. Zubaida Jan 1, that possession taken under 
an invalid gift of Musha transfers the property. I have already 
found that possession was given. The donor divested himself 
of all right in the property and the gift was complete. 

With reference to the contention that property was included 
in Exh. I in which the donor’s share was not specified it is only 
necessary to refer to Exh. I itself and to the evidence of the 
defendant’s 4th witness, the karnam, who deposes that though 
the patta of the land was joint, Syed Mujan had S SEPTA enjoy- 
ment of his share. 


[25] IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 
Present :—Sir Arthur J. H. Collins, Kt. Chief D and 
Mr. Justice Wilkinson. 
Veeraraghava Aiyangar ... Applits. (1st and 3rd Defts).* 
and another. 





v. 
Venkata Chariar ... Respondent (Plaintiff). — 
_ [S. C. 16 M. 287]. 
Civil Procedure Code, Ss. 244, 294, 588, Cl. (16)—Purchase by deorce- holder 


without leave—Re-delivery in execution proceedings—Separate suit barred. 
Where a sale of property, in execution of a decree, which is purchased by, and 


put in possession of, the decree-holder, is set aside at the instance of the judgment- E 


debtor on the ground that he had not obtained leave to bid : 
Held, that the judgment-debtor is entitled to re-delivery in the execution-pro- 
ceedings, and cannot maintain a separate suit. 


* S. A. No, 1687 of 1891. ` Ist August, 1892, 
1, (1889) I. L.R. 11 A. 460 
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[Foll. 23 A. 478 ; Dist. 18 M. 18; 19 M. 29 ; 13 M.L J. 354 ; Ref : 21 O. 789]. 
Second Appeal against the decree of the District Judge of 
Tanjore in Appeal Suit No. 85 of 1891, reversing the decree of 
the Subordinate Judge of Kumbakonam in Original Suit No. 31 


of 1890. 
The facts are sufficiently set out in the following judgment 


of the High Court :— 

V. Bhashyam Aiyangar and S. Gopalaswami Atyangar 
tor Appellants. 

C. R. Pattabhi ramier for Respondent. 

Judgment:—The suit is one to recover possession of 
land with mesne profits. Veeraraghava Aiyangar, the 1st defen- 
dant, obtained a decree for money against the plaintiff Venkata- 
chari, in Original Suit No. 104 of 1876. In execution of that 
decree he attached and brought to sale the plaint and other lands. 
In July 1878, at the court auction, 1st defendant himself pur- 
chased the plaint land and was put in possession. Plaintiff there- 
upon fled a suit to set aside the sale on the ground that 1st 
defendant had purchased without the permission of the court. 
It was held in second appeal, Veeraraghava v. Venkata 1, that a 
suit would not lie and that plaintiff's remedy, if any, was in 
execution. Plaintiff then applied to the Subordinate Court 
which passed orders [26] cancelling the sale. Plaintiff now 
brings a suit for possession. The Subordinate Judge was of 
opinion that as the matter-is one which arises in the execution 


` of the decree, the suit is barred by the provisions of S. 244 of 


the Civil Procedure Code. On appeal, the District Judge held 
that the order cancelling the sale was not a decree, and was 
therefore not capable of execution, and that as S. 294 contained 


no provision for giving possession, plaintiff's only remedy was 


by suit. 
On second appeal it is urged that no suit would lie, plain- 


tiffs remedy, if any, being in execution. 

In Veeraraghava v. Venkata 1, the learned judges 
held that the question whether the sale could bé impug- 
ned on any ground was a question relating to the execu- 
tion of the decree and therefore a question which the parties 
were prohibited from raising by separate suit. If, they went 
on to say, the decree-holder purchased, without having obtained 


1. (1882) I.L R. 5 M. 217. 


am 
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leave to bid, the court executing the decree would, on that 
ground, be bound to declare the sale void. Application was 
then made to the Subordinate Court to declare the sale in exe- 
cution void, and in September 1882 the Subordinate Court can- 
celled the sale. Instead .of applying for possession, the plaintiff 
has filed this suit. But the same objection appears to us to be 
valid against this suit as was held to be valid against the former 
suit. In execution of the decree in a suit to which both plain- 
tiff and 1st defendant were parties, ist defendant obtained pos- 
session of the land. The question as to 1st defendant’s right to 
hold the land appears to us to be a question relating to the exe- 
cution of the decree. The court executing the decree has already 
declared the sale void and it is that court which must replace 
plaintiff in possession. The decree in Original Suit No. 104 was 
satisfied by the amount of the lst defendant’s bid, having been 
set off againt the amount due by the plaintiff. That satisfaction 
having now been cancelled by the order of the court executing 
the decree, the question as to defendant’s possession is one ari- 
sing between the parties to the suit, relating to the execution 
and satisfaction cf the decree, and therefore one which must be 
disposed of under S. 244 and not by separate suit. 


On behalf of the plaintiff (respondent) it is argued that as an 
order under S. 294 is appeable under S. 588, Cl, (16), the provi- 
sions of S, 244 do not apply to this case. This is the argument 
[27] adopted by the District Judge. He says that the question 
is how, when the sale has been set aside, is the person in whose 
favour the order is made to get re-delivery ? The answer appears 
to us to be clear, The court which did the erroneous act, that 
is, which put the 1st defendant in possession must undo it and 
that is the court executing the decree. The fact that an appeal 
is provided against an order passed under S. 294 in no way ‘bars 
the applicability of the general principle laid down in S. 244, 
According to what appears to us to be the proper construction 
of that section, the only court, which can grant the relief which 
the plaintiff seeks, is the court executing the decree, anda suit 
for possession will not lie. i 

The decree of the District Judge must be reversed and that 
of the Subordinate Judge restored with costs in this and the 
Lower Appellate Court, l 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Parker and Mr. Justice Best. 


Chandayil Madathil Ramkrishna Patter ... Appellant 
v.. (Plaintiff).* 
Thandupurakal Unni Check - ... Respondent 


, (Defendant). ` 
. [S. C. 16 M. 280]. l : 

License—Easements Act V of 1882, S. 52—Right to trap elephants. 

The grant of the right to trap elephants upon the grantor's lands and carry 
them away does not amount to an easement or interest in the land, but ia only a 
license in so far as the right to trap is concerned : the grantee is not entitled to 
transfer such right. . 

Doe v. Wood (1) followed. - 

[Ref. 28 B. 397,] 

Second Appeal against the decree of the District Judge of 
South Malabar in Appeal Suit No. 51 of 1891 confirming the 
decree of the Subordinate Judge of South Malabar at Calicut in 
Original Suit No. 38 of 1889. ) 

The plaintiff in 1885 obtained a karar from the Eliya Tiru- . 
malpad, the Manager of the Amarambalam family in South 
Malabar, authorizing him to dig pits over certain hill tracts’ and 
other lands named in the karar to trap elephants and to appro- 
priate to himself any elephants that might fall into such pits on 
condition of paying [28] a proportion of the value of the elephants 
captured to the grantor. The karar authorized the plaintiff also 
to appropriate all elephants that might be captured illegally by 
any person over the said tracts. One Damodara Nambudri had 
obtained a prior karar in 1883 from the Tirumalpad empowering 
him to dig 50 pits for trapping elephants in the same tract. The 
Nambudri in 1884 transfered the right to dig 10 pits to the de- 
fendant who in 1886 trapped two elephants. The plaintiff sued 
to recover the said elephants or their value from the defendant 
on the ground that the Nambudri’s right under-his karar was a 
mere license and not transferable to the defendant, and that the 
defendant had therefore no valid title to the elephants, and the 
plaintiff under his karar was entitled to recover them. The `)’ 
defendant pleaded, inter alia, that the transfer to him by the- 
Nambudri was valid, that the Nambudri’s right under his karar 


*§. A. No. 1689 of 1891. 8th September 1892, 
1. (1819) 2B. & A. 724 s.c. 106 E. R. 529, ae 


VOL. III. THE MADRAS LAW JOURNAL REPORTS. 29 


was more than a license, that even if it was only a license, the 
transfer was made with the knowledge and consent of the 
Tirumalpad and that such consent cured any defect which might 
otherwise exist. The Subordinate Judge upheld both pleas of 
the defendant and dismissed the plaintiff's suit. On appeal the 
District Judge agreed with the Subordinate Judge that the karar 
to the Nambudri was more than a license and the right under it 
was therefore not untransferable. The important portion of his 
judgment was as follows :— 

“The sole ground of appeal that has been urged is that 
Exh. UI is a license, and that such being the case the licensee 
had no power to transfer it, S. 56 of the Easements Act. The 
Subordinate Judge has, as it appears to me, rightly held that 
Exh. III is not a license. The following is the definition of a 
license as given in S. 52 of the Easements Act :—‘Where one 
person grants to another, or to a definite number of other 
persons, a right to do, or continue to do, in or upon the immovable 
property of the grantor, something which would, in the absence 
of such right, be unlawful, and such right does not amount to an 
easement or an interest in the property the right is called 
a license.’ As was laid down in Thomas v. Sorrell 1, ʻa 
dispensation or license properly passeth no interest nor alters 
or transfers property in anything but only makes an action 
unlawful, which without it had been unlawful, and it is also 
pointed out in the same jndgment that a license to hunt in a 
man’s park and carry away the deer killed to his own use is a 
[29] license as to the hunting, but as to the carrying away of the 
deer isa grant’. In Exh. III the grantee is allowed to carry 
away and convert to his own use elephants captured by him sub- 
ject to the conditions that he pays one-sixth of the value to the 
grantor. As Mr. Pollock points out, a license is only a personal 
right or rather a waiver of the licensor’s rights and if therefore a 
so-called licenses does operate to confer an exclusive right capa- 
ble of being protected against a strongest, it must be that there 
is more than a license, namely, the grant of an interest or ease- 
ment, Pollock on Torts, second edition, pp. 326,327. Here it is 
evident that the grantee under Exh. III is given exclusive right 

1. (1657) Vaughan 351, s. c, 124 E. R. 1098. 
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over the 50 elephant pits that he is authorized to dig, capable of 
being protected against a stranger and such being the case that 
document must, as it appears to me, be held to be more than a 
license.” 


The plaintiff appealed to the High Court. 
P., R. Sundara Aiyar for Appellant. 


T. Rama Row for C. Sankaran Nair and K. C. Achyuta 
Menon for Respondent. 


The Court delivered the following __ 

JUDGMENT :—We are of opinion that the courts below 
are in error in holding that Exh. III is more than a license. The 
ground of decision apparently is that whereas the grant of the 
right to trap elephants upon the plaintiff’s land is a mere license, 
the right to carry away the elephants and reduce them to posses- 
sion is something more. In coming to this conclusion the courts 
have, we think, overlooked the definition of “license” contained 
in S, 52 of the Indian Easements Act. The right granted is not 
more than license unless it amounts to an easement or an inte- 
rest in “the” property, i.e., in the immovable property. The 
right to carry away the elephants and reduce them to possession 
is not an interest in immovable property nor does it amount to 
an “easement” as defined by S. 4 since it is not attached to the 
ownership of any immoveable propery for the better enjoyment 
of that property. 

In Doe v. Wood 1, it was held in a case of grant of mining 
rights that the grant of a power to search for, and get and carry 
away, tin within a certain term was a mere license, no more than 
the grant of a right to a personal chattel, and that it [30] did 
not amount to a grant of an estate or property in the land itself, 
or any part of the ore, or metals ungot therein. 


The licensee may have a right under S. 56 of the Easements 
Act to employ his servant to dig the pits and aid in capturing the 
elephants but this will not carry with it the right to transfer his 
license or any part of the rights contained therein. 


It was found by the Subordinate Judge that the sub-karar 


VII had been executed by the licensee with the knowledge and 


1, (i819)2 B. & A, 724. 
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consent of the plaintiff. The District Judge gives no finding up- » 


on this poiat but observes that Exh. IV shows that the Tirumal- 
pad made no objection to the transfer of his right by the licensee, 
to the defendant. In this observation we ‘dre not able to concur 
Exh. IV makes no mention of the sub-karar, butis a receipt 
given to the Nambudri. It is true that it mentions the elephants 
were in possession of Unni. Check and were caught in pits dug 
by him, but this’ is consistent with the deféndant having acted as 
an employee under the Nambudri. Theréis no finding on the 
evidence that the plaintiff either consentéd to or subsequently 
ratified the sub-karar VII. 

We must therefore reverse the decree of the Lower Appellate 
Court and remand the appeal for rehearing. The appellant is 
entitled to the costs of this-second appeal and fhe costs in the 
courts below will abide and: -follow the result. = 


e =- - æ * 


a ai 
Lag 


- ~*~ ee > 


N 


IN THE HIGH COURT: OF  FUDICATDRE AT MADRAS. 


Present':—Mr. Justice Muthusami: Aiyar and Mr, Justice 
W ilkinson : 
` N. Subbaraya Pillai ------ ... Appellant (Plaintiff).* 
v. 
Coo. Vihinen Padayachi and oe 
another ... Respondents (13t & 2nd Defts). 
[S. C. 16 M, 85] 


Bankruptey—Adj udication of —Foreign Court—Lesx loci ret sitae—Composition- 
déed vesting in trustees—Resulting trust. 

After an adjudication of bankruptcy bya foreign court, a composition-deed 
was entared into by the bankrupt, the creditors and the trastee in bankruptcy, with 
the sanction of the court, whereby the creditors agreed to receive a composition of 
50 cents in the Rupee and the properties of the bankrupt were vested in trustees 
upon their giving security, to pay the composition to tliè creditors. The adjudica- 
tion was cancelled by the court : 

[31] Held, in an action in British India by the came for the recovery of 
immovable property in British India, (1) that the transfer of immovable property 
being governed by the lew loci rei sitae, the judgment of the foreign court cannot 
vest the property in the plaintiff, (2) that the composition deed being exempted 
from registration, vested the properties in the trustees, who could therefore recover 
them, (8) ,that this deed having been for the benefit of creditors, there was a 
presumption that it was intended to pay their debts and nothing more and a result- 
ing trust of the surplus after payment of the composition, in favor of the debtor, 
and (4) that the plaintiffs were entitled to recover only in case the properties 
already realized were in sufficient to pay the composition. 
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[Ref. 20 M. 91; 28 B. 3864; 8 M. L. T. 120.] 

Appeal against the decree of the Subordinate Judge of 
Kumbakonam in Original Suit No. 22 of 1888. 

The facts of this case are sufficiently set out in the following 
Order of the High Court :— 

W. Grant for Appellant. 

M. O. Parthasaiadhi Aiyangar for R. F. Grant for Res- 
pondents. 7 2 

ORDER :—On. the 25th “of April 1887 the firm of Coo. 
Vythilingam & Co, and Coo. Vythilingam (Ist defendant) 
personally, were adjudicated bankrupts by the Bankruptcy Court 
of Mauritius, and a Mr. Newton-was appointed by the court 
manager and receiver of the bankrupt’s property. 

On the 23rd May 1887 Rangasami and three others, 
members of the firm of Coo. Vythilingam & Co., were adjudicated 
bankrupts, and Mr. Newton was appointed receiver. 

On the 22nd July 1887 a meeting of creditors-was called by 
Mr. Newton under the presidency of the judge in Bankruptcy 
and the creditors by a majority in number and three-fourths in 
value passed the folloWing resolutions: (1) that a composition 
of .50 cents in the Rupee be accepted in full satisfaction of 
the debts in principal and costs, due to the creditors of the 
bankrupts, exclusive of all privileged costs and preferential 
claims which are to be paid in full, and on condition that the 
two orders of adjudication of 25th April and 23rd May last be 
annulled by the court; (2) that such composition be paid 
in eight equal monthly instalments; (3) that the security of 
V. Subbarayan & Co., (plaintiffs firm) be accepted for the 
payment of the above composition, and that, in considera- 
tion of such security, all the joint and separate estate, effects 
and property, both real and personal, of the firm of Coo. 
[32] Vythilingam & Co., and of the individual members thereof, 
situated in Mauritius and in India, be assigned to Subba- 
rayan & Co., and (4) that N. Subbarayan (plaintiff), the mana- 
ging member of the firm, be appointed trustee to recover and 
realize all the estate, effects and property, assigned as aforesaid, 
and to carry out the above arrangement. 

Mr. Newton, as trustee of the property of the bankrupts, 
accepted the above composition, subject to the approval of the 
court, 


á.. 


Tah. 
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The same day a deed (Exh. T) was drawn up and executed 
by Mr. Newton on the one part, Subbarayan & Co., on the other 
part, and the bankrupts on the third part, giving effect to the 
above resolutions. This deed of composition’ was approved by 


the court, the orders of adjudication of bankruptcy were annulled’ 


and it was ordered that all the estate and property of the bank- 
rupts both in Mauritius andin India be vested in N. Subbarayan 


who was appointed trustee to carry out the said composition’ 


with full power to recover and realize an the said estate and 
property. ` 


The plaintiff has instituted the present suit to obtain posses- 
sion of (1) nunja and punja lands, houses and gardens, (2) jewels, 


cattle, vessels &c., (3) Rs. 10,000, outstandings, (4) value of pro- 


duce of lands and (5) debts. 


The Subordinate Judge of Kumbakonam gave the plaintiff a 


decree for the movables and a declaration of title to items Nos. 195 
and 200, but dismissed his claim in other respects. Plaintiff 
appeals. 


i 

It is first urged on behalf of the appellants that the Subordi- 
nate Judge is in errorin holding that ‘plaintiff cannot rest his 
claim onthe order of the Bankruptcy Court of Mauritius set 
forth above. The respondents support the Judgment of the 
Lower Court on the ground that after annulling the adjudica- 
tion, the Bankruptcy Court was functus officio, and had no 
jurisdiction to pass any further order vesting the property of the 


bankrupts in plaintiff, as the consequence of the order was to remit: 


the bankrupts to their former status. -We observe that the 
direction was part of the final order passed by the Court of 
Bankruptcy in the matter of the bankruptcy of Coo. Vythi- 
lingam & Co., andthe partners of that firm and that it was 
competent to that court to give directions for the due execution 
of the composition-deed when annulling the adjudication of bank- 
ruptcy. Section 23 (2) of the English Bankruptcy Act of 1883 is 
[38] as follows :—“If the court approves the composition, it may 
make an order annulling the bankruptcy and vesting the property 
of the bankrupt in him or in such other person as the court may 
appoint.” We agree however with the Subordinate Judge that 
for the purpose of deciding this question, the Court of Bankruptcy 
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at Mauritius must be taken to be a foreign court, and that no 
order passed by it could operate to transfer the ownership of im- 


movable property in British India. The settied rule of law is’ 


that such transfer is governed by the lex loci rei sitae, and until 
a deed of transfer i is effected in accordance with such law, the im- 
movable property remains vested in the bankrupt. We are not 
however to be understood as deciding that the Court of Bankrupt- 
cy cannot compel the bankrupt when within its jurisdiction to 
execute in favor of the trustee such a deed as will in accordance 


with the formalities of tbe local law render the order of the court 
effectual. : 


As regards the plaintiff’s claim so far as it rests on the com- 
position-deed (Exh. T) which has been admitted in evidence in 


this court by our order on C. M. P. No. 399 of 1890, the question 


raised for our decision is, whether it is a composition-deed or a 
conveyance in the sense in which the word is used by the Sub- | 
ordinate Judge. If it is a conveyance, the document would 
require registration, and the suit must fail for want of it. We 
are however unable to agree in the opinion of the Subordinate 
Judge that the document is a conveyance and not a compsition- 
deed. His remark that the bankrupts were not parties to it is 
clearly inaccurate for they signed the deed. The creditors were 
duly respresented not only by Mr. Newton, but also by the 
plaintiff who guaranteed the payment of 50 per cent. which the l 
creditors had agreed to accept in full liquidation of their claims. 
Mr. Newton’ was a necessary party to the deed, as it was exe- 
cuted during the pendency of the bankruptcy proceedings, and 
without his concurrence and the sanction of the court the property 
could not have been transferred by the bankrupts. We consider 
that in order to decide the above question, we should have regard 
more to the substance of the transaction than to its form. The 
transaction substantially amounts to a transfer of theit property by 
the debtors for the benefit of their creditors and the intervention 
of Mr. Newton does not in our judgment alter the real nature of 
the transaction. As a composition-deed the document has been 
duly [84] stamped -as provided by S. 31, Act I of 1879, and a 
composition-deed is by S, 17 (e) of the Registration Act (III of 
1877) exempted from registration. We are therefore of opinion 


' that Exh, T is valid as a composition-deed, 


- 
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Another question urged upon us by the respondents’ counsel 
is that the Subordinate Judge should have recorded a finding on 
the 4th issue, whether the value of the property already entrusted 
to plaintiff was more than sufficient for the discharge of the debts 
of the bankrupts. It is contended on the other side that no such 
finding is necessary inasmuch as the decision of the Subordinate 
Judge is supported by that of the Bankruptcy Court in Mauri- 
tius, which adopted the principle laid down in Ex parte 
Wilcocks v. Willocks. 1 Our attention has been drawn by the 
other side to the case of Bolton v. Ferro, 2 and Cooke v. Smith 8 
and it is argued that the assignment of the estate to plaintiff 
was not absolute but conditional, that it was made not for the 
benefit of plaintiff but as security for the payment of creditors 
and that a resulting trust in favour of the debtors must be 
implied. The case of Bolton v Ferro? is not really in point 
because that was a case of composition prior to bankruptcy, and 
the question was whether a creditor who had entered into a con- 
tract whereby in consideration of the present payment of a com- 
position on the rest of his debt wasentitled subsequent to the 
receipt of the amount of composition to the full benefit of his 
security. The court (Bacon V. C.) decided in the negative and 
held that the surplus belonged to the estate of the debtor. In the 
course of his judgment, however, he remarked :—“ If this had 
been a bankruptcy the trustee would have been entitled to the full 
benefit of the pledge.” The same learned judge decided Ex parte 
Wilcocks v. Willocks 1. In that case the debtor alleging that he 
had no means of paying his debts submitted his schedule to his cre- 
ditors who accepted a composition of two shillings in the pound, 
One Davies then took upon himself the burden and liability of 
paying the composition and as consideration for that the creditors, 
who were entitled to the whole of the debtor’s property, and the 
debtor agreed that all the assests of the debtor should be held by 
him. Bacon V. C. held that no resulting trust appeared in the 
deed and that it would be inconsistent with the transaction. But 
this decision was virtually overruled by the decision of the Court 
of [35] appeal Cooke v. Smith (supra) 8, in which it was held 
that although a deed, whereby debtors assigned the business and 
property of the firm to trustees upon trust, contained no ultimate 





1. 44 L.J. Bk. 18 2. (1880) 14 Ch. D. 171. 
3. (1890) 45 Ch. D. 38, 
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declaration of trust for the assignors in case the property was 


-more than enough for the payment of the debts, still, the object 


being the payment of debts, the transaction did not amount to a 
sale, but there was a resulting trust of any surplus in favor of 


the assignors. The remarks of Fry, L.J. are expressly appli- 


cable to this case. Referring to the deed executed in that case he 
said:—“ Is it a deed by which a firm and their creditors agreed 


.upon a certain mode of settling the debts and nothing more—in 


which case there would plainly be a resulting trust for the benefit 
of the assignors—or is it a deed by which the firm sold their 
business to their creditors, or a deed by which they agreed to give 
up their business by way of satisfaction and accord to their 
creditors, in either of which two cases it is of course plain that 
the creditors, and they alone, are the owners?” What was the 
object of the deed in this case? It was a deed for the benefit 
of creditors and the presumption is that it was intended to pay 
their debts and nothing more. No doubt asurplus was not 
contemplated but it cannot have been intended that should the 
debts be paid in full and a surplus remain that should pass to 
the guarantors. As soon as the debts are not paid in full, the 
intention of the parties is fulfilled and there is a trust for the 
assignors. In this view. we consider it necessary to ask the 


Subordinate Judge to return a finding on the 4th issue. 
* + %* * * 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Muthusami Aiyar and Mr, Justice 
Wilkinson. ? : 
Mutharaju Venkata Row ... Appellant (1st Deft).* 

v. 


Kunnathoor Parthasaradhi Aiyangar ... Respondent (Plaintiff). 
[S. C. 16 M. 220.] ' 
Limitation Act XV of 1887, §. 19—Acknowledgment, what amounts to— 


Deposition, i 
Where a debtor, in a deposition given by him as a witness and signed, admitted 


' execution of the bond but did not refer to it as evidencing a debt due to the creditor 


and as a subsisting liability: keld by the court that the deposition contained no 
sufficient acknowledgment within the meaning of S. 19 of the Limitation Act. 

[86] Per Muthusami Aiyar J: A deposition given and signed by a party as a 
witness and containing an admission of liability is sufficient acknowledgment so as 
to bar the statute. 


# A, S. No. 172 of 1891 25th October 1892. 
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Per Wilkinson. J :—A deposition digned by the person making it is not the 
acknowledgment in writing contemplated by the Limitation Act, as the knowledge 
is absent from the deponent that he is admitting his liability in respect of an exist- 
ing right and as there can be no such acknowledgment without such knowledge. 

EFoll. 20 M. 289=6 M. L. J. 266. 80 O. 699: Ref. 10 I. O. 142.] 


Appeal against the decree of the District Judge of Nellore 
in Original Suit No. J6 of 1890. 

The facts of this case are sufficiently set out in the following 
judgment of Muthusami Aiyar J :—_ 

T. V. Seshagiri Aiyar for Appellanti 

T. Rama Row and M. Krishnamachariar for Respondent. 

The Court delivered the following 

JUDGMENTS:—Muthusami Aiyar, J:—The main question 
arising for decision in this appeal is as to limitation. The suit 
is one brought to recover a debt alleged to be due upon a bond 
dated the Ist September 1879. The document provided for 
repayment of the debt within six months from the date of its 
execution, and on the 24th July 1882 the appellant paid Rs, 50 
in part and endorsed the payment on the bond. The suit was, 
however, not brought ' till the 2nd April 1890, and it would 
clearly be barred unless the debt was acknowledged to be a 
subsisting debt within intervals of three years between the 24th 
July 1882 and the 2nd April 1890. The respondent’s case was 
that Exhibits C, D and E contained together 3. such acknow- 
ledgments, but for the appellant it was contended that they were 
not sufficient to satisfy the requirements of S. 19 of Act XV of 
1877. The judge overruled the appellant’s contention and 
decreed the claim but it is urged before us that the decision of 
the judge is bad in law. 

Section 19 of Act XV of 1877 is in these terms:—‘‘ If, before 
the expiration of the period prescribed for a suit in respect of any 
property or right, an acknowledgment of liability in respect of 
‘such property or right has been made in writing signed by the 
party against whom such property or right is claimed, or by 
some person through whom he derives title or liability, a new 
period of limitation, according to the nature of the original 
liability, shall be computed from the time when the acknowledg- 
ment was so signed.” Explanation (1) states that for the 
purpose of ‘this section an acknowledgment may be sufficient 
though it omits to specify the [87] exact nature of the right or 
avers that the time for payment has not arrived or is accompanied 
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by a refusal to pay orcoupled with a claimto a set-off or is 


‘, addressed to a person other than the person entitled to the debt. © 


Exhibit C is copy of a deposition given by the appellant in O. 
S. No. 937 of 1884 on the file of the District Munsif of Nellore 
and Exhibits D and E are copies of his written statement and 


deposition-in O. S. No. 121 of 1887 on the file of the same court. ` 


In connection with thé language of S. 19, two points arise for 
consideration, viz., (1) whether the expression “writing signed by 
the party” includes a deposition signed by him, and (2) whether 
the debt now sued for was acknowledged in those Exhibits as a 
subsisting debt which it was the appellant’s intention to pay, 
adjust or satisfy. On the lst point, I am of opinion that a 
deposition given and signed by a party as a witness in a suit is 
as much a writing contemplated by S. 19 as is his written state- 
ment or a letter addressed by him to a third party. The form 
ofthe instrament appears to me immaterial provided that it is 
signed by the party concerned. The intention is merely to 
exclude oral evidence of the contents of the acknowledgment 


© and to declare that an oral admission of a debt without a new 


contract or consideration is not sufficient to prevent the operation 
ofthe Act of Limitation. It is true that a deposition contains a 
statement made under compulsion of law and recorded by a Court 
of Justice, but it is not on that ground, theless a record of his volun- 
tary acknowledgment provided it is signed by him an contains a de- 
finite:admission that the debt in question is a subsisting debt 
which it is his intention to satisfy. As in 9 Geo. 4, Ch. 14, S. 1, the 
object was to render an acknowledgment by mere words only, in- 
effectual for the purpose of saving the statute but not to prescribe a 
special form of writing. In the case, Daia Chand v. Sarfraz, ! the 
record of rights prepared at a settlement and signed by a mort- 
gagee was considered to contain a sufficient acknowledgment. 


As regards the 2nd point, the acknowledgment must be such 


as will lead the court to infer an intention on the part of the 
writer to pay or satisfy the debt. “The rule in England,” says 
Lord Justice Cotton in Green v. Humphreys,2 “ seems to be this, 
that if there is an absolute unconditional acknowledgment, not 
controlled by any other language in the letter, then the court 
comes to the conclusion that by that ackdowledgnient the party 


1. (1875) I. L. R. 1 A. 117 (F. B.) 2, (1884) 26 Oh. D. 478, 
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intends a [38] promise to pay that which he acknowledges to be 
due, * * * What I think we must find from the writing is not 
merely an acknowledgment of such a state of circumstances as 
will throw a duty upon the writer to pay, but words of such a 
character that you may reasonably infer from the words a pro- 
mise to pay. It may be put in this way, that on a fair construc- 
tion of the language there must be an acknowledgment of the 
claim as one which is to be paid by the writer,” Though under 
Explanation (1) appended to S. 19, the acknowledgment may be 
accompanied by a refusal to pay or. coupled with a claim of set- 
off, yet it must be an acknowledgment of debt gua debt. Advert- 
ing to S 4 of Act XIV of 1859, this court observed in Regular 
Appeal No. 24 of 1864 that the section requires the greater 
certainty of a written acknowledgment but no particular form 
of words. It does not render it necessary, that the writing 
should in express terms contain a direct admission that the 
debt or part thereof is due and itis left for the court to decide 
in each case whether the writing, reasonably construed, 
contains a sufficient admission that the debt or part of it is due, 
Kristna Row v. Hachapa Sugappa 1. Again in John Young v. 
Mangalapilly Ramaiya,? this court pointing out a distinction bet- 
ween the result of the decisions in England and thelanguage of Act 
XIV of 1859 observed as follows :—“ The admission will not be 
inoperative because accompanied with expressions which prevent 
the inference of a promise to pay on request. The Act does not 
give a new action upon the new promise, but by virtue of the 
admission extends the period of limitation upon the old promise, 
and to have this effect, however, there must be a distinct admission 
of a debt.” It is therefore necessary that upon a reasonable 
construction of the language used by the debtor in writing the 
relation of debtor and creditor must appear to be distinctly admit- 
ted, that it must be admitted also to bea subsisting jural relation, 
and that an intention to continue it until it is lawfully determined 
must also be evident. 

Before proceeding to examine whether Exhibits C, DandE 
contain an acknowledgment clear and unambiguous in the sense 
indicated above, I shall refer to the cicumstances in which those 
Exhibits were given or filed. The bond sued upon was executed in 
favor of respondent’s brother Raghavachari who died on the 11th 


1. (1865) 2 M. H. C. R. 810. l 2, (1867) 3 M. B. ©. R. 308, 
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January 1884 leaving him surviving a widow named Amirthammal 
[39] and a brother named Parthasaradhi Aiyangar who is res- 
pondent (plaintiff) in this case. On the obligee’s death, a 
disagreement arose between the survivors as to the right of 
succession to Raghavachari’s property and Amirthammal had 
then a brother named Narayanasami and a paternal uncle named 
Bhashikacharlu who was at that time Sheristadar in the District 
of Nellore. These two gentlemen took the side of Amirthammal 
and resorted to two devices for the purpose of frustrating’ the 
brother’s claim so far as it related to the debt sued for. The 
first consisted in taking a fresh document from the appellant on 
the 22nd February 1884 in the name of Narayanasami for 
Rs..2000 describing the debt falsely as one due upon a bond exe- 
cuted in favour of Bhashikacharlu. The intention was to represent 
the debt due to Raghavacharlu as a debt due to Bhashikacharlu 
and thereby to enable the widow to exclude it from the list of 
debts due to her husband for the collection of which she applied 
for a certificate on the following day under Act XXVII of 1860, 
The-second device consisted in obtaining an agreement on the 
3rd August 1884 whereby one Pattabhirama Reddi and his sons 
undertook to pay on account of the appellant Rs. 2,000 to 
Bhashikacharlu i in satisfaction of the debt sued for. Neither 
of those documentgis now produced but each was made the 
basis of a civil suit and failed. Amirthammal instituted . 
O. S. No, 937 of 1884 against Pattabhirama Reddi and 
sons upon the agreement taken by her uncle Bhashikacharlu 
on her behalf in August 1884 and Pattabhirama Reddi 
contended that that agreement was not completed. The’appel- 
lant was not made a party to that suit but was examined 
as a witness, and Exh. C is copy of the deposition given and 
signed by him on the 14th July 1885. The defence set up by 
Pattabhirama Reddi was upheld and the suit was dismissed. 
In 1887 Amirthammal’s brother Narayanasami brought O. S. 
No. 121 of 1887 upon the bond éxecuted in his name on the 
28th February 1884 against the appellant; his defence, inter 
alia, was that the plaintiff was not entitled to recover and the 
suit was dismissed on the ground that Narayanasami was a mere 


“name-lender. In this suit, however, the appellant filed a written 


statement on the 4th April 1887. and gave a deposition asa 


witness on the 21st February 1883, (Exhibits D and E.) 
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The Ist passage in Exh. C, to which’ respondents’s’ pleader Voukata Row 
draws our attention, is this, “ I owed a female named Thirumala . Partha- 
Pitchamma. That lady had been indebted very much to others. saradhi 
She desired that [40] for the debt due by ime an assignment Myang 
bond should be written in the name of Raghavacharlu and given 
to her. I accordingly wrote a document for Rs. 1,600 and 
handed it over to Pitchamma. She said Raghavacharlu did not 
speak to me in regard to this matter. I did not atall see Raghava- 
charlu.”” This passage discloses no distinct admission that any 
debt was due to Raghavacharlu even when the document now 
sued for was executed but ignores on the other hand its delivery 
to Raghavacharlu or his connection therewith. The appellant 
next referred in Exh. C to two sums of Rs. 440 and Rs, 400 
being due to him by Pitchamma and this is not consistent with 
an intention to acknowledge any debt as due to Raghavacharlu 
but implies on the contrary a desire to dispute the competency 
of Pitchamma to make over the document to Raghavacharlu. 
The next passage relied upon on respondent’s behalf is as 
follows :—“After Raghavacharlu’s death, his junior paternal 
uncle’s son gave me notice for his debt thinking that I owed. 
him. At 9o’clock on the night of the 28th February of that 
year Bhashikacharlu got a document for Rs. 2,000 executed by me 
for the said document for Rs. 1,600 in the name of Narayana- 
sami, in the house opposite to that in which Bhashikacharlu 
resided. Pitchamma was not present that day. Bhashika- 
charlu agreed that after that lady came-he would settle the 
dispute: existing between me and her and return to me the 
document for Rs. 1,600. * * * * When the said docu: 
ment was executed it was said that Raghavacharlu’s wife had to 
put in an, application next day fora certificate to collect thé 
debts due to him, that if a separate document was executed for 
the said debt of Rs. 1,500 there would be no necessity for 
including it in the list of debts to be filed with her application, 
and that if it was included in that list her claim might be ques- 
tioned by others. ' Narayanasami caused it to be written that 
the document for Rs. 2,000 was due in respect of dealings with 
Bhashikacharlu. Certain lands were mortgaged by the instrument. 
It was not registered. The dealings between me and Pitchamma 
were not settled.. I and that lady are not on speaking terms. 
Though Bhashikacharlu said he would settle he did :not do so.” 
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* 


Neither does this passage show that the appellant acknowledged 
that any debt was due by him to Raghavacharlu. He distinctly 
states that he executed the document for Rs. 2,000 in favor of 
Narayanasami to aid Bhashikacharlu in thwarting her rival clai- 
mant and misdescribed the debt [44] as one due to Bhashika- 
charlu and adds that it was executed on the assurance by Bhashtka- 
charlu that he would settle the account between him and Pitch- 
amma, that the dispute between them was not settled, and that the 
document which was compulsorily registrable was not registered, 


The last passage in Exh. C on which reliance is placed 
relates to the alleged undertaking by Pattabhirama Reddi and 
sons to pay Rs. 2,000 on account of this debt. In this, ‘again, the 
appellant stated that Pattabhirama Reddi’s undertaking was 
contingent on the appellant and his brothers executing hima 
document, that they were willing to give such document only 
on a certain share ina salt factory being conveyed. to them in 
writing and that no such share was conveyed. In the whole of 
Exh. C, there is no unqualified and unequivocal admission that 
the debt was due to Raghavacharlu’s widow. On the other 
hand it discloses an attempt to repeal the inference that the 
appellant owed money to him and to explain away the apparent 
effect of the bond being in the name of’ Raghavacharlu, of the 
endorsement of part payment by appellant and of the execution 
of fresh documents by which it was intended to be superseded 
and satisfied. If the explanation i is rejected as falsé and worthless, 
a state of circumstances might no doubt be disclosed which 
would throw a duty on the-appellant to pay the debt but the 
acknowledgment must be a matter of inference from the debtor’s 
statements which must be taken as they appear, whatever may 
be our impression ‘as to their truth. Adverting to a similar 
state of facts Justice Blackburn said in Morgan v. Rowlands 1, 
that “the promise to pay must be inferred in fact and not 
merely implied by law.” Jt was also pointed out in John Young | 
v. Mangala Pillai Ramayya 2, that an assertion that a sum of 
money will be payable on the accomplishment of:a condition, 
that is, on the happening of an event future and uncertain, is 
not an acknowledgment of a debt but the allegation of incidents 
out of which a debt may sometime arise, whilst an admission of 





1, (1872) L. R. 7 Q. B. 498 at 498. 9, (1867) 3 M. H. C. R. 308, 
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a debt coupled with the averments that itis not yet payable in 
point of time may be an acknowledgment ‘of a debt. 


Passing un to Exhibits D & E, the appellant admitted in 
the former that he executed the document then- sued on in 
favor of Narayanasami in renewal of the one now sued upon, 
that the latter [42] instrument was not then cancelled and that 
Raghavacharlu’s widow having died, the present respondent 
was the heir to his property. In Exh, E also the appellant 
said, “ It is only for this bond (the bond now in suit) I executed 
this document (then in suit). and that I myself wrote the 
endorsement regarding the part-payment.” These statements 
disclose an admission that the bond in favor of Narayanasami 
was given in lieu of the bond now sued upon and that he 
endorsed the part-payment upon. it, The natural inference is 
that the original document was superseded and that the new 
document was the only one alleged to be in force. Assuming 
that the new repudiatio:r of Narayanasami’s right to recover 
upon. the new document as a mere name-lender affords ground 
for the inference that the debt~due to Raghavacharlu was 
intended to be treated by the appellant ‘as a subsisting debt due 
to his heir, still the suit would be barred ‘unless: Exh. C also 

‘contained a sufficient a Oca which I think it does 
not. i 

The result is that the appeal must be allowed, that the 
decree of the judge reversed and that the suit must be dismissed 
with costs’ throughout on the ground that Exh. C contains no 
sufficient acknowledginent of the debt sued for and that it is 
barred by the Act of Limitations. . 

Wilkinson, J:—The plaintiff sues to recover money due ona 
bond executed on 1st September 1879 by the 1st defendant to 
Raghavacharlu. . 

The defendant admitted the execution of the bond sued on, 


but pleaded that the bond was executed collusively, and, that the. 


suit is barred. 

The District Judge found that the bond. had been executed 
for good consideration and that as the Ist defendant had on three 
occasions admitted his liability the suit was not barred. He ac- 
cordingly decreed for plaintiff and 1st defendant appeals. 
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s; The only question for determination is whether there has been 
any such acknowledgment of liability on the part of -the lst de- 
fendant as creates a new period of limitation. g 


- The Ist of such acknowledgments is said to be contained in 
a deposition made by the Ist defendant on the 14th July 1885, 
(Exh, C). | 
[43] In one sense no doubt a deposition is a writing signed 
by the person making the deposition, but I am not prepared ta 
hold that it is such a writing as was in the contemplation of the 
legislature when framing S. 19 of the Limitation Act XV of 1877, ' 
As remarked by Mr. Justice West in Dharma Vithal v. Govind 
Sadvalkar 1, the intention of the lawis to make an admission 
in writing of an existing jural relation equivalent for the purpose 
of limitation to a new contract, and for. this purpose the cons-' 
ciousness.and intention must be as clear as they would be in a 
contract itself. -But such consciousness and intention seem to 
me to be altogether wanting when a witness is under examination 
and cross-examination in the course of a suit, and though the 


‘statement is made on solemn affirmation and is read over and 


signed by the witness. Ido not think it can be said that in’ 
affixing his signature to the deposition the witness does so with 
the knowledge that he is admitting his liability in respect of an 
existing right and without such knowledge there can be no 
acknowledgment. | | 

I am also of opinion that there is not in Exh. Ca single 
expréssion which can rightly be interpreted as containing an 
express or implied acknowledgment of an existing liability to dis- 
charge the bond of 1st September 1879. The 1st defendant admit- 
ted the execution of the bond in favor of Raghavacharlu but 
alleged the subsequent execution of another deed which practically 
superseded Exh. A, as well as other transactions between himself 
and the widow of Raghavacharlu, which materially altered the 
relation of the parties. It has been held in Ram Das v. Birj- 
nundun. Das 2, that an acknowledgment of this nature'is nota 
sufficient acknowledgment to create a new period of limitation. 
In another case Mylapore Iyasamy Vyapoory Moodahar v. Yeo 
Kay 8, the Privy Council remark that by the word liability is 

1. (1883) I. L. R.8 B. 99. 2, (1888) I. L. R..9 C. 616, 
| -8, (1887) I. L. R. 14.0. 801. 
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‘meant liability to the person who is seeking to recover or to Venkata 

some person through whom he claims. I do not find i in Exh. C Row 

any admission of liability to Raghavacharlu or to Raghava- Partha 
sar. 1 


charlu’s widow, who had instituted O. S. No. 937 of 1884 against Aiyangar. 
one Pattabhirama Reddi in the course of. which the deposition 
marked Exh. C was given. Ist defendant stated that it was at 
the request of his creditor Pitchamma that Exh. A was executed’ 
and that he had nothing to do with Raghavachiarlu, [44] and 
that when after the death of Raghavacharlu, he, at the request 
of Bhashikacharlu, executed a fresh bond for Rs. 2,000 in favor 
of one Narayanasami, he did so on .the understanding that 
Bhashikacharlu would settle the dispute between him and Pit- 
chamma and return the bond for Rs. 1,600. Inthe suit brought 
against him by Narayanasami, (O. S. No. 12] of 1887) on that 
second bond Ist defendant denied all liability to Raghavacharlu; 
On the ground therefore that Exh. C is not-such a writing as is 
contemplated by S. 19 of the Limitation Act and that it contains 
no. acknowledgment that any debt was due to Raghavacharlu 
or his heirs under the bond executed on the 1st September 1879,: 
I hold the suit barred and would allow this appeal and reversing. 
the decree .of the District Judge dismiss the suit with costs 
throughout. . 





IN THE HIGH COURT OF JUDICATURE AT MADRAS,” 
l Present :—Mr. Justice Muthusami Ayan and Mr. Justice 


Parker. 
Vatta Thevan Petitioner (Complainant). * 
Y. ` | 
Vandal Alagapudayan 
and others, Counter-Petrs. (A ccused), 
Cr amin Procedure Code, S. 195—Sanction—Fixing period. 
The court giving sanction under S. 195 of the Criminal Procedure Code has no noe 
power to fix the period for which it should be in force, v, 


Petitions under Ss. 437 and 439 of the Criminal Procedure Alaga- 
a Code, praying the High Court to revise the orders of the Deputy eo 
Magistrate of Madura on C. M. P, Nos. 447 and 448 of 1892, 
,  \dated 18th June 1892. | 
o 


* Crl, Rev. Gases Nos. 472 and £73 of 1892. 80th November 1892, 
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Sanction having been given by a District Munsif to prose- 
cute the parties and witnesses in certain suits tried before him 
for offences specified in S. 195 of the Criminal Procedure 
Code, the parties affected appealed to the Sessions Judge 
to cancel the sanction. The Sessions Judge confirmed. the 
sanction but ordered that it should remain in -force for only 


two ‘months -from the. date of his order. In pursuance of 


the sanction, complaints were preferred within six months of 
the order of the Sessions Judge, but after the expiry of [48] 
the two months fixed by him, The Deputy Magistrate re- 
fused to entertain the complaints on the ground that they were . 


presented beyond the time fixed in the order of the Sessions 


revision of the order of the Deputy Magistrate, 
P. S. Sivaswami Aiyar for the petitioner. 
V. C. Desikachariar for the counter-petitioners. 
Siraswami Aiyar :--The order of the District Sessions Judge 


„in curtailing the six months allowed by S. 195 was ultra vires and 


the Deputy Magistrate was therefore bound ‘to ignore it. 
= The provision in S, 195 does not leave any discretion to the 


í 


Court. The complainant then applied to the High Court ! 


judge. All that it does is to impose a check after the lapse of | 
six months upon the right which a party would otherwise have | 


-of instituting.a prosecution at any time. It is a declaration by | 


the legislature of the time beyond which a sanction cannot be 
acted upon and does not imply that the court giving. the sanction 
can reduce the period asit likes. It would be absurd, for instance, 
if the court could:fix one day as the period. 

Desikachariar :—The words “ no such sanction shall remain 


in force for more than six months from the date of the order” fix; 


a maximum period and only mean that the period during which ; 


‘ the sanction is to be.in force cannot exceed six months. They; 


contemplate also the possibility of its being in force for less than ! 
six months. s -| 


-Muthusami Aryar, J: AWE, the legislature wants to give 
a deea to the court to fix a time it does so in express terms. 
Compare the language of S. 107. How is that worded ? 
'  Desikachariar :—The words are “ for keeping the peace for 
such period not exceeding ` one e-year” as the~Magistrate~ thinks 


fit to’ fx.” 
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ORDER :—S 195, Criminal Procedure Code, does nat 
empower a Magistrate to fix a time during which a sanction may 
be in force. The legislature has expressly provided that the 
sanction shall not remain in force for more than six months, but 
‘has conferred no power on the authority granting the sanction to 
limit it to a shorter period. The orders must be set aside and 
the Deputy Magistrate must receive the complaints and dispose 
of them according to law. : 





Me” ; 
[46] IN THE HIGH COURT OF JUDICATURE 

| AT MADRAS. | 
Present :— Mr. Justice Muthusami Alyar and Mr. Justice 
Wilkinson. 


`a 


Emani Subbiah, alias; Suryanarayana, ... | Apol (PUff).* . 
minor by his mother, Kallery Bapu- | i. 
somadevamma. | a 

. v. re I 

Emani Jogayya pi | Respt. (Deft). 


Declaratory suit against father to establish adoption—Jurisdiction— Valus of 


` 


` the subject-matter. ' : CN 
In a suit brought by an adopted son agaihst his adoptive father to establish 

e adoption, the value of the whole and not of the moiety. of the - family , property 
determines the jurisdiction of the court that ought to try the suit. 


Second Appeal against the-order of the Sabaia Judge 
of Ellore in Appeal Suit' No. 90 of.1891, reversing the decree:ot 
the District Munsif of Tanuku in Original Suit No. 300 of 1888, 


and returning the plaint to be presented to the proper court. 


Plaintiff, a minor, by his next friend,'sued the defendant, 
the alleged adoptive father of the minor, for a declaration of the 
adoption, and recovery of Rs. 40, the -Upanayanam ‘expenses of: 
the plaintiff. One of the. pleas of the defendant was that the 
whole family property being worth more than Rs. 2,500, the 
District Munsif had no jurisdiction to try the suit. The District 
Munsif held that the . property was worthless than Rs. 2,500, 
and that even if it was more than Rs. 2,500, the minor’s share 
being only one-half, which was admittedly less than: Rs. 2,500 
he had jurisdiction. On appeal, the Subordinate Judge -held 
that the value was more than Rs. 2,500, and that the whole, and 


* §. A. No. 288 of 1899. 9th January 1898. 
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hot the half, should be taken as a test for purposes of jurisdic- 
tion. ` He therefore ordered the plaint to be returned to oe 
‘proper court. 
The plaintiff preferred this second appeal to the High Court. 
S. Gopalaswami Aiyangar for appellant. 
R. B. Michell for respondent. | 
Gopalaswami Aiyangar:—The amount sued for determines 
the jurisdiction. If it is the..property, then the minor’s shére 
alone should be the test. The highest right of a member of a joint 
[47] family is the right to partition. The minor could not bring 
a partition suit, except on the ground of malversation &c. in a 
partition suit, his share determines the jurisdiction ; so also in a. 
declaratory suit. - 
. Muthusami Aiyar, J :—See Vydinatha v. Subramanya, 1 
Gopalaswami Aiyangar :—There is a conflict of decisions. 
In Narayanan v. Narayanan ?, the share was held to determine 
the jurisdiction. 
"Wilkinson, J :—This is a declaratory suit. 
~ Gopalaswami A:yangar :—The principle ought to be the 
same. The minor has a present right only toa share, 
Muthusami Atyar, J:—-In Narayanan v, Narayanan 4, 
the parties were not co-parceners of a joint Hindu family. 
Further the parties-here are father and son, the latter being also: 
their'to the father. You want your ‘right to be declared to the 
property of the family. $o 
* . Michell:—Suppose the property was the father’s sélf-acquisi- 
tion, that must determine the jurisdiction. [He was stopped by 
the court.| 
The Court delivered the iioi 
JUDGMENT :—We think the Subordinate Judge is ahi 
in holding that the value of the whole property determined the 
jurisdiction and not the value of the moiety. An adopted son is an 
heir as well. as co-parcener of his adoptive father and the right 
which the plaintiff sought to establish was a right to the whole 
property. This second appeal fails and is dismissed with 


y ‘costs s 


1. (1884) I. L. R. 8 M. 285. ' 2: (1891)1. L. R. 15 M. 69. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J.- A. Collins, Kt. Chief Justice and 
Mr. Justice- Parker. 


Sarangapani Aiyangar and others .... Appellants (Defts).* 

a Ve | 

The Secretary of State for Indiain Respondent (Plf.) 
Council. 


Abkari Act (Madras) I of 1886, S. E PER arrears of Abkari revenue 
— Subsequent attachment and sale by Civil Couri—Effect of first attachment. 

Property attached by the Collector for arrears of Abkari Revenue, but sold 
under a subsequent attachment of a Civil Court for a money decree, passes to the 
purchaser only subject to the liability imposed by the first attachment. 

[48] Second appeal against the decree of the Subordinate 
Judge of Tanjore in Appeal Suit No. 377 of 1891 confirming the 
decree of the District Munsif of Kumbakonam in Original Suit 
No. 81 of 1890, 


One Rangachari bid at a sale of Abkari farms in 1888 and 


was declared the successful bidder in respect of 13 toddy shops. 
Owing to his default in completing his deposit, the right to draw 
toddy in the said shops was resold and the Government suffered 
a loss. To recover this, Rangachari’s lands were attached by the 
Collector on 17th November 1888. The 1st defendant had obtain- 
ed a decree against Rangachari for a simple loan in O, S. No. 422 
of 1888, and in execution, he attached the same lands on 21st 
November 1888. The Collector’s claim under S. 278, .Civil 
Procedure Code, was rejected and the properties sold in execution. 
They were` purchased, some by the Ist defendant and some by 
the and defendant. The present suit was to set aside the ‘court 
sale in execution of the Ist defendant: s decree and to declare the 
right of Government to sell the attached properties. The Dis- 
trict Munsif decreed the suit. This decision was confirmed on 
appeal by the Subordinate Judge. 

The defendants pretetred this second appeal to the High 
- Court. 
T. Rama Row for appellants. 


S. Subramaniem (Ag. Government Pleader) for respondent, 
Rama Row :—The attachment by Government is under the 
Abkari Act. Abkari revenue is not a prior charge upon a default- 
er’s properties. S. 28 says that it may be recovered in the 
RS eee ee A SE, ee CR eee 


*5, A. No. 659 of 1892.. a. 4 11th January 1893, 
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same ‘manner as land revenue, i.e., by attachment and-sale-by the 
Collector. as under Act II of -1864. - wee «4 ot 


wren! 
— 


Chief Justice :—Why is not the Abkari revenue . a prior 
gharge, : ? The Act says it should be recovered like land revenue. 
© ‘Rama ‘Row :—The’’ Act extends the procedure for recovery 
of land revenue, to the recovery of Abkari revenue, but confers no 
substantive right conferred by Madras Act II of 1864. See Rama- 
chandra v. Pitchatkannt, 1, a decision under the old Abkari Act 


which uses language aali to that in S. 28 of Act I of 1886. 


[49] I submit the prior attachment confers no right on . 
Government. It creates no charge or lien. If the prior attach- 
ment was also under the Code of Civil Procedure, then there 
would be rateable distribution under S. 295 which is a special 
provision. Here there being only a revenue attachment; ‘the 
priority ‘is of no avail. S. 276, Civil Procedure Code, shews ‘the 
general effect of an attachment. It prohibits a private alienation. 
But a ‘subsequent involuntary alienation, as 4 court sale, is 
unaffected. See Soobul Chunder Law v. Russick Lall Mitter 2, 
Na Parker, J. :—You contend that Government is in a worse 
position than ‘a private creditor. 

: ‘Rama Row :—Yes, if the Government attaches under the 
Abkari Act. Subramanya Ve Rajaram 3, It was held that in pur- 
suance a later attachment under the Rent Recovery. ‘Act the 
defaulter’s alienable interést could alone be sold, The prior 
attachment y would of course prevent alienation. The saleable 
interest was what was left after the attachment. was satisfied. 
But here the. subsequent attachment is an attachment of court 
and stands on a better footing. e 
i Government Pleader :—What is an attachment ? Webster 
says, ‘to attach’ is “ to bind” “ to fasten ” 3 see ‘also Wharton’s 
Law Lexicon Dezi: The early conception of an ‘attachment is 
actual seizure. And once the property was ‘seized under legal 
process, the owner could not dispose of it. The progress of law 
has enabled this seizure to be effected without. actual transfer 
of possession. But the legal effect remains, The attachment 
fastens the debt to the property. ‘And it is only after that is 
satisfied that ‘the’ balance can be made available. A ‘subsequent 
attachment is an anomaly, but as a debtor could claim the 


'y, (1984) I-L. B.7 M. 484. 2. (1889) I. L. R. 15 C. 202. 
8, (1885) I. L. R. 8 M. 573. 
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balance, the law allows a second'attachment-whėn the first-is' in 
forée. ` 5. --295; “Civil Procedure’ Code, is” exceptional’ legisla» 
tion: It puts all pending. attachments-.on the` same footing. 
Büt. Madras < Act VHI- of 1859, S. 280,° directs the . first 
attaching 'crèditor to be paid first. In: Suraj: Bunsi. Koer-v, 
Sheo Proshad Singh 1, the Privy Council. -held that, an. attach- 
ment created a charge: - The father’s.interest-had been attached 
under a. money, decree. On his death, they, held; that’ the 
son took the property subject to. the charge, -created, by the 
attachment. See also Krishna Rau, v: Lakskmana. Shanbhogue, 2, 
[60] I submit Subramanya v. Rajaram is on all fours. There 
the prior attachment was held to prevail.. ©. .- EN 

I further contend, that. the Government's claim has priority 
as a Crown debt. The rule of priority in England i is based upon 
principles common to all enlightened systems ,of jurisprudence, 
See Secretary of State for India v. Bombay Landing E Shipping 
Co. 4. There isa dictum to the contrary in Secretary of; State 
Vv. Bombay Landing and Shipping Co. £ but that I’ submit i is not 
correct The Privy Council have laid dowa the ‘tule of’ priority. in 
a colonial case in Li quidators of the Maritime’ “Bank of Canada ` v. 
Receiver-General of New Brunswick 5, They. sayit is a prero: 
pative: ofthe British ‘Crown. It is theréfore in force in India 
also. I do not say that the Crown has a charge frée of prior 
encumbrances bona fide created ` -éxcept by ‘special legislation, 
In an administration or distribution of the debtor's estate, it 
stands first of all simple creditors. ` See Regina v.: Edwards, & 
Edwards v. * Regina T, T, Grove v. Aldridge 8. I therefore submit 
that in any view, whether as prior attaching creditor; or” as 
entitled to a Crown debt, the Government has priority, $ arid’ the 
uC is subject to their claim. ` > > 

” Rama Row (in reply) + —An- attachment does hot creata 
charge. «There: is no-law which says ` that’ it’ ‘does: Thè Privy 
Council i in Suraj Bunsi Koer-v: Shed: Prasad? say there was ‘also 
añ order for sale’ and therefore'a ‘charge was created: I'submït 
Sosbul’ Chunder Laly: Russick~ Lall: Mitter 10 days; dawn the 
right” principle. ° "This case’ is nót “governed by the Civil Proce: 
dure “Code. $.-280 of Act VIII of 1859 has no’ appliédtion; and 


1. (1878) L. R. 6 I. A. 88.. poo - 2, (1881) I. D.R 4 Ma 8022k 
3. (1885) I. L. R. 8 M. 573. 4, (1868) ö B. H. O. an 28, 

5. (1892) A. O. 487. ' ` 6. 9Exeh. 32, : sh 

7. 9 Exch. 628. 8. 9 Bing. 428. a eo 


9. (1889) I. L. R.15 O. 209 ` 
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it has been repealed, The priority of Crown debts is a novel 


_ doctrine in this country. It was based on the English Common 


Law. The Bombay case is an Original Side case. The Privy 
Council case, 1892, A. C. 437 is a colonial case. Subramanya v. 
Rajaram} which is authority: here denies priority to Crown debts. 

The Court delivered the following 

JUDGMENT:- In this case the Collector made the prior 
attachment under the provisions of the Madras Abkari Act (I of 
1886), S. 28. The lands’ were subsequently attached by a private 
creditor and sold in execution. The question is whether the 
property passed to the purchaser subject to the liability to be sold 
under the attachment previously made by the Collector. The 
learned pleader contends that the terms of S. 28 of the Abkari 


_ [54] Act.do not extend the provision of S. 42, Madras Act II 
of 1864, to sales for arrears of Abkari revenue, and that since 


the Revenue Recovery Act does not prohibit alienations after 
attachment, the attachment made by the Collector is absolutely 
void either against a private alienation or against a subsequent 
attachment in execution of a court decree. If this contention be 
valid, it would follow that the Crown would be in a worse position 
than any private creditor, even though making the first attach- 
ment, since it could not even claim rateable distribution under 
S. 295 of the Civil Procedure Code, because the attachment made 
by it, though made, under the provisions of the law, was not 
made in execution of a decree for monev. We cannot accede to 
this contention. The attachment made by the Collector did 
undoubtedly render the property subject to be sold under *S, 28 
of the Akbari Act, and the creditor who subsequently attached 
in execution of a court decree could not attach a larger interest 
than then belonged to his judgment-debtor, That interest was 
subject to the liability which had been legally imposed in due 
course of law, and the purchaser could take no more. The prin- 
ciple of the decision in Subramanya v. Rajaram, 1 applies. This 
is not a case of competition between different decree-holders 
under the Civil Procedure Code. In this viewit is net necessary 
to consider the wider question as to whether as a Crown debt the 
Collector’s claim would have precedence. 


The second appeal is dismissed with costs. 
1. (1885) I. L. R. 8 M. 578. 
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. FULL BENCH. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present:—Sir Arthur. J. H. Collins, Kt. Chief Justice, Mr. 

Justice Muthusami Aiyar, Mr. Justice Parker, and Mr, Justice 
Wilkinson. 

Kerala Varmah Valia Rajah Avergal Appellants Plain- 

of Cherakkal Kovilagam and others, tiffs 1 to 3&5 

V. to 17) * 


Ondan Ramunni, Karnavan and Mana- Respondents (De- 
ger of his tarwad affairs and others. fendants 7 to 15). 
Malabar Tenant's Improvements Act (Madras) I of 2887, S. E rate 

— Special contract. 

[52] A kanom document of the year 1846 provided that the can (kanomdar) 
should receive compensation at the ‘customary rate.’ Thelandlord sued to redeem 
the kanom in 1889. Held that the provision in the instrument does not disentitle 
the kanomdar to compensation for improvements at the rate provided in the Tenants 
Improvements Act I of 1887. The provision amounts only to a contract to pay for 
the improvements according to the law of the land and i is not a special contract 
under the terms of 8. 7 of the Act. 

Ref. 18 M. L. J. 98=82 M. 1 ; 8 M. D. T. 218. 


Appeal against the decree of the Subordinate Judge of North 
Malabar in Original Suit No. 26 of 1889. ) 

The facts appear sufficiently from the following onder and 
judgment:— 

C. Sankaran Nair and V. Ryru Nambiar for appellants. 

K. P, Govinda Menon for respondent No. 1. 

This appeal came on for hearing before Collins C.. J. and 
Muthusami Aiyar J., who made the ODE order of reference 
to the Full Bench. 

ORDER:—A question has been raised in this appeal as to 
applicability of the Malabar Improvements Act. By the terms 
of the lease under which the defendants hold, it is provided that 
“ when the fruit trees begin to bear fruit we shall receive their 
kuyikanom which you will cause to be paid at the ordinary rate 
and surrender the paramba.” t ; 

It is contended that having regard to the terms of ihe lease 
the Subordinate Judge was wrong in giving the defendants com- 
pensation calculated in accordance with the provisions of the Act; 
and our attention is called to similar cases in which it has been 
held by the court that the operation of the Act is effectually 
excluded by the agreement of the parties. 


*A.8. No. 47 of 1890. 46th September 1892. 
t The kanom dooument was dated 1846, and the suit was instituted i in 1887, 


Kerala Var- 
mah Valia 
Rajah 
v. 
Ondan 
Remunni. 


b 


Kerala Var- 
mah Valia 
Rajah 


v. 
Ondan 


Ramunni. 


- fA 


54 THE MADRAS LAW JOURNAL REPORTS. VOL, IIF. 


The argument in the principal: case.(S. A. No. 334 of 1890) 


iStats. 7 is by its: terms distinctly-prospective, and: it-must-be iné 


fetred-that-it was fmnterided:thatspécial contractsimade befofe the 
date: mientjoned -should-stand-unaffected. by the Act. [n ithe casd | 
cf a contract, imposing obligations on the parties different:from 
those under ‘which they would have come by virtue. of the custom- 
arye-law,theréican be no doubt that it was‘intekded to’ save such 
[53] contracts relating to improvements from the operation of 
the’ Act: | “But in the present case, by. the terms of the lease, no 
other obligation. is imposed on the landlord than’ that which 
would have arisen in the absence of a contract. He merely binds 
himself.to do what the customary law, now replaced by the Act,’ 
required him to do. There was no intention to limit the tenant's 
right, tò compensation. In our opinion there is rdom for serious 
doubt as to whether. the decisions aboye quoted are right, and 
theréfore- ds the point is one of importance and likely to- recur. 
frequently, we resolve to refer. to a Full: , Bench the following 
question, vig: — 

“ Whether in the case of a , lease eiteining a clause such as 
is found.in the present one, the tenant is entitled to compensation 
in accordance with the provisions of the Act ?” 

-This appeal next-came on, for hearing ọn the 2th. of August 
1892 before the Full Bench. a eer nnn ME. eee 


- t —+ 


` Va Rygru Nambiar for ‘appellants. 
_ K; P: Govinda. Menon for respondent No. 1.. s 
` JUDGM ENT :—Exhibit A provides for the planting j fone 
kinds of fruit trees for which compensation at the ordinary rate 
is. to be paid on the surrender of the paramba.. Tiere is no 
special contract such as is‘contemplated in S. 7, Madras Act Į of 


_ 1887, which. would exempt the agreement from the operation of 


the. Act.... The stipulation is. apparently forthe. benefit_of.. the 
landlord. Nothing is said about other:improvements,. but the 
right -of:the tenant. to.make RESAN ATONEN is not 
exçladed.. - _.. EPE ; w g et 


haal 


< /Phé -landlord-is heretore? Tod to pay -compensation -fòr 
improvements at the -ordinary-rate;; and the onlt- question--is 
whether--that rate is to-be the rate prevailing at the time -com- 
pensation has to be paid or that’ prevailing at some: former date. 

We have no doubt that the landlord is bound to pay the 
rate prevailing at the date the compensation is paid. 


.of. reference to the Ful! Bench :— - 
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That. rate is now governed by Madras Act I of 1887:and we 
answer the question referred to the Full Bench:in the affirmative, 
The ‘compensation must- ọf -course be Tuite! .to improvements 
recognized -as such in S.-3 of tha Act: s.r reg ge ITEL Ge 


7 
- ` 
es 
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[ea] FULL BENCH. se @ eee 
IN THE HIGH COURT OF JUDICATURE -AT MADRAS 
Present :—Sir Arthur J. H. Collins, Kt. -Chief- Justice, 
Mr. Justice Muthusami Alyar, Mr. Justice Parker, M a 
Wilkinson, and Mr. Justice Handley. -105 
Simanapalli Krishnamma ... Appellant Grd Deft) * 

ai i 


Rongali Surana and others cae Respdts. (Piffs. 1 to 3 
l and Defts. 1 and 2). 


[S. C. 16 M. 148.] 

Registration Act III of 1877, 8. 50—Priority of registered over tiregistered 
wustruments—N olice. 

Where a subsequent incumbrancer under a registered instrumeut tikes with 
notice of a.valid prior unregistered cncumbrance with or without possession, keld by 
the Full Bench that the prior instrument must prevail, notwithstanding S. 50 of 
Act III of 1877. i _ 

Nallappa v. Ibram, (1) Kondayya v. Guruvappa, (2) Madar - v. “Subbara- 
yal, (3) Muthauna v. Alibeg, (4) overruled. 

Per Muthuswamt Aiyar, Wilkinson and Handley dd: Obiter: Aftèr -the 
Transfer of Property Act a sale of immovable property can be effected -ọnly by :a 
registered instrument or by delivery. : 

Ref. 90. W.N. 14; 27 B. 452; Foll. 19 A: 145; 25 A. 366 ; 29 M: 362; 31 


-M. 54—17 M. L. J, 587 ; 201. C. 195. 


. Second Appeal against the decree of the District: Ja of 
Vizagapatam .in Appeal Suit No..211 of 1889, reversing | the 
decrée of the District Munsif of Bimilipatam in SARIDAN Suit 
No. 21 of 1889. 


The facts of this case are e fully set out inthe following ae 


2- =- 


-a w _ 


This second appeal came on iar neste before Collins C. J. 


and Wilkinson, J., who made the following order of. ee to 
the Full Bench. i 


Order :—On the 3rd OEE TA 1877 the.1st ind and (defen. 
dants, respondents, borrowed Rupees 99 from Adivi Naidu, the 
father of the plaintiffs, on the security of a usufructuary mortgage 


* §.-A. No. 80 of 189i. 5th February 1892, 29th September 1892. 
-1. (1882) I. L. R. 5 M. 78. 2. (1882) 1. L. R. 5 M. 189. ` 
8. (1882) I. L. R. 6 M. 88. 4. (1882) I, L. R. 6 M. ITt' 
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bond (Exhibit B) and possession of the property mortgaged was — 


given to the mortgagee. 

The mortgage bond ‘was not registered. On the 25th Febru- 

ary 1883 the same defendants, respondents, mortgaged the same 
[55] property to 3rd defendant, and the deed-of simple mortgage 
was duly registered. 3rd defendant brought a suit in 1886 and 
obtained a decree for sale. Plaintiffs opposed the order for sale 
but unsuccessfully, and then instituted the present suit to 
establish their mortgage tight, the 3rd defendant having denied 
the existence of their mortgage, and to recover the mortgage 
money from defendants 1 and 2. 
-* The District Munsif dismissed the suit holding, inter alia, 
that 3rd defendant’s registered deed took effect as against plain- 
tiffs’ unregistered deed, and that plaintiffs were not entitled to 
succeed. ` On appeal the District Judge found that 3rd defen- 
dant’s mortgage was tainted with fraud, and that plaintiffs were 
entitled to a declaratory decree. 

In second appeal it is argued that even if 3rd defendant 
had notice of the prior mortgage and knowledge of the plaintiffs’ 
possession as mortgagees, such notice and knowledge will not, 
according to the current of the decisions in this court, deprive 
. his registered deed of the priority conferred on it by.S. 50 of the 
Registration Act. 


It has been found that the 3rd defendant at the time when 
he took Exhibit 1 was informed by 2nd defendant of the exis- 
tence of the subsisting mortgage. The judge relies on the case 
of Narasifivulu v. Somanna,1 as an authority for presuming 
fraud. But the case is not in point. because there it was found 
that the registered instrument had been executed collusively, and 
‘that there were other grounds besides notice and knowledge of 
possession, for holding it to be fraudulent. There do not appear 


„to be any such grounds in the present case, nor was fraud 


pleaded. The present case is on all fours with that of Nallappa 
v. Jbram,? which has been followed in many subsequent cases; 
(see Kondaya v. Guruvappa® Madar v. Subbarayalu,s Muthan- 
nav. Alibeg,5). In that case it was held that transactions 
evidenced by unregistered documents which it is optional, as 


1. _(1884) I. L. R. 8 M. 167. 9. (1882) I. L. R. 5 M. 78. 
3. (1882) I. L. R. 5 M. 187. | 4. (1882) I. L. R. 6 M. 88, 
5; (1882) I. L. R. 6 M. 174. . 
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well as those which it is compulsory, to register, are rendered 
of no effect by the subsequent execution and registration of a 
document relating to the same property, that Act XIX of 1843 
did away with the doctrine of notice which has never since been 
expressly revived, and that therefore notice did [56] not bar the 
operation of S. 50, Registration Act. It had already been held, 
(Bimaraz v. Papaya, 1) that in the case of two documents the 
registration of which was optional the registered sale-deed took 
effect against the unregistered deed though accompanied by 
possession. But in subsequent cases, (Ramaraja v. Arunachala, 2) 
and Ramachandra y. Krishna,’ it was recognized that an 
unregistered mortgage is not in itself invalid and that a person, 
who has bought subject to it, cannot afterwards take advantage 
of the Registration Act to avoid it. We are disposed to go 
further than this and to “hold that where a mortgagee, under a 
registered instrument had notice that his mortgagor had pre- 
viously mortgaged the property to some third person by an 
unregistered conveyance, it is contrary to equity and good con- 
science that his title, though under a registered deed, should be 
allowed to prevail: As remarked by Garth, C. J. (Nani Bibee v. 
Hafizullah,) 4. ‘Every man when he buys property, or takes 
property as security for an advance, is. prima facie supposed to 
make some enquiries about it, and if he finds that somebody else 
is in possession under a conveyance from the owner though the 
conveyance is unregistered, he is not justified in equity and good 
conscience in buying the property himself’, and we would add, 
if he takes it as security for money advanced by. him, he does so 
subject to any equities arising out of the prior charge created by 
the owner.’ 

The principles applicable +6 cases of this sort dppear to -us 
to be those laid down in the case of the Agra Bank Limited v. 
Barry, 5.` Lord Cairns there said, “Your lordships have been 
referred to the Act of Anne, which established a registry. of deeds 
in Ireland, Any person reading over that. Act of Parliament 
would perhaps in the first instance conclude that it was an Act 
absolutely decisive of priority under all circumstances, ..and 


enacting that under every circumstance ‘that could ` be supposed, 


1. (1881) I. L. R. 8 M. 46. 2. (1883) I. L. R. 7 M. 248. 
3. (1886) I'L. R.9 M. 495- _ 4. (1884) I. L. R. 10 O. 1078,1075. ` 
5. L.R. 7H. L. 185,147. 
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Simanapalli the deed first registered was to take precedence of a deed which, 
eo although it might have been executed before, was not registered 
aoe till afterwards. But, by decisions which have now well establish- 
ed the law, it has been settled that, notwithstanding the 
‘apparent stringency of the words contained in the Act, still 
ifa person registers a deed, and if, at the time he registers 
a deed, either he himself, or an agent, whose knowledge 
[57] isthe knowledge of his principal, has notice of an earlier deed 
which, though executed, is not registered, the registration which 
he actually effected will not give him priority over that earlier 
deed, I take the explanation of those decisions to be that inas- 
much as the object of the Statute is to take care that, by the 
fact of deeds being placed upon a register, those who come to 
register a subsequent deed shall be informed of the earlier title, 
the end and object of the Statute is accomplished if the person 
coming to register the deed has, aliunde, and not by means of the 
register, notice of a deed affecting the property executed before 
his own. In that case the notoriety, which it was the object of 
the Statute to secure, is effected in a different manner, but 
effected as absolutely in respect to the person who thus comes to 
register, as if he had found upon the register notice of the earlier 
deed.” In Wyatt v. Barwell! , the Master of the Rolls said, 
‘It has been much doubted whether the courts ought ever to 
have suffered the question of notice to be agitated as against a 
party, who has duly registered his conveyance ; but the courts 
have replied, ‘ We:cannot permit fraud to prevail; and it shall 
only be in cases, where the notice is so clearly proved as to 
make it fraudulent in the purchaser to take and register a convey- 
ance in prejudice to the known title of another, that we will 
suffer the registered deed-to be affected’.” 

_It appears to us that where, as in the present case, the | 
holder of the registered’ document had, at the time of taking 
the document, notice that another person already had a valid lien. 
on the property, as well as knowledge that possession was in 

\ that third person, the courts are not bound to interpret S. 50 
strictly and so enable the holder of the registered document to. 
perpetrate a fraud against the prior encumbrancer who has a 
perfectly valid title. But.as‘such a ruling would be contrary to . 


many decided cases in this court, though in accordance with the 
fe ee ee 
1. 19 Ves. 488. 
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decisions of the other High Courts, we refer the mater to a Full 
Bench, * * k, 

C. Mahadeva Aiyar for appellant. 

C. R. Pattabhirama Aiyar for respondents. 

The Court delivered the following 

JUDGMENTS :—Chief Justice :—The question referred to 
the Full Bench is whether when it is proved that a subsequent 
incumbrancer under a registered conveyance had notice of a [58] 
valid prior unregistered incumbrance and a possession by such 
incumbrancer or of such conveyance without possession, the 
courts are bound to interpret S. 50 of the present Registration 
Act so as to defeat the title of the prior incumbrancer, 


The first attempt to compel the registation of deeds &c, in 
India was by Regulation XVII of 1802, a regulation for establish- 
ing a Registry for Wills and Deeds for the transfer or mortgage 
of real property and it was enacted by S. 6, Cl. 3, that, “ it 
being the object, however, of the rules in the’ two preceding 
clauses, to prevent persons being defrauded by purchasing or 
receiving in gift, or taking in mortgage, real property which may 
have been before sold, given, or mortgaged, subsequent to the 
period fixed for the operation of this regulation ; and as persons 
can never suffer such imposition when they are apprized of the 
previous transfer or mortgage of the property, it is to be under- 
stood, that if any person shall purchase, receive in gift, or take 
in mortgage any real property, knowing such property to have 
been previously sold, given, or mortgaged to any other person sub- 
sequent to the above period; and that the deed of sale, gift, or 
mortgage has not been registered, and shall register his own deed, 
in such case the deed of sale, gift, or mortgage, of such subsequent 
purchaser, donee, or mortgagee, which may have been registered, 
shall not from the registry of it, invalidate or be discharged in 
preference to the unregistered deed of sale, gift, or mortgage first 


executed, provided the authenticity of the latter be established 


to the satisfaction of the court.” 

= Act I of 1843 repeals all provisions in any ‘regulation touch- 
‘ing knowledge or notice of unregistered conveyances and enacts 
that unregistered titles shall be void as against any person claim- 
ing under a subsequent registered title, notwithstanding notice 
of the prior unregistered title.} 
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Act XIX of 1843 repeals Act I of 1843 except so far as it 
repeals provisions touching-knowlege or notice of the existence of 
unregistered instruments and enacts that deeds of sale or gift of 
real property, if registered, shall invalidate other deeds of sale or 
gift which have not been registered, and registered deeds of 
mortgage, and certificates of discharge of incumbrance, shall be 
satisfied in preference to any other, and that no conveyance, SECs, 
[59] affecting title to land other than such deed or certificate as 
aforesaid, shall be void for want of registration. 

Act XVI of 1864 repeals Regulation XVII of 1802 and Acts 
I and XIX of 1843 and enacts by S. 68 that registered instru- 
ments described in Clauses 1 and 2 of S. 16 of the Act shall 
have priority over unregistered instruments. 

Act XX of 1866, a Consolidation Act, recites the expediency 
of consolidating the law relating to the registration of assurances 
and by S. 50 enacts that instruments of the kind mentioned in 
Clauses 1, 2 and 3 of S. 18 shall, if registered, take effect against 
every unregistered instrument relating to the same property. 

Act VIIL of 1871 repeals Act.XX of 1866 and is repealed 
by Act III of 1877 the Registration Act now in force, but S. 50 
of Act VIII of 1871 is re-enacted and is as follows :—"every 
document of the kinds mentioned in Clauses (1) and (2) of S. 18, 
shall, if duly registered, take eftect as regards the property com- 
prised therein, against every unregistered document relating to 
the same property, and not being a decree or order, whether such 
unregistered document be of. the-same nature as the registered 
document or not.” 

The first reported case under Act III of 1877, (Nellappa v. 
Ibram 1, was decided in 1881 by Turner C. J. and Innes J. who ` 
held that, “ S. 50 affects alike documents which it is optional, 
as well as those which it is compulsory, to register, and its effect 
is not modified by the fact that the subsequent registered pur- 
chaser buys with full notice of a prior unregistered incumbrance, 


‘that transactions evidenced by documents of either description are 


rendered of no effect by the subsequent execution and registration 
of a document relating to the same property, that Act XIX of 
1843 ‘did away’ with the doctrine of notice which has never 
since been expressly revived. There is nothing about notice to 


1. (1882) I, L, R.5 M, 73. > 
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be found in the Acts of 1864, 1866, 1871 or 1873.” “ Have we 
any right,’ say the learned judges, “to import this doctrine ? 
Were we to do so, notice would, it cannot be doubted, be set up 
In every case and the Act would be rendered to a great extent 
inoperative. The plain words of the Act are—‘ shall if duly 
registered take effect as regards the property comprised therein, 
against every unregistered document relating to the same pro- 
perty.’ The words [60] are used without any qualification, and, 
we think, we should not be giving effect to the Act if we treated 
the circumstance of defendants having notice of plaintiff's 
unregistered instruments as one which bars the operation of S. 
50 of the Registration Act,” 

This decision appears to have been accepted by the judges 
of the High Court of Madras as decisive, for, in Kondayya v. 
Guruvappa 1, Innes and Muthusami Aiyar JJ., treated it as 
conclusive and held that although the plaintiff had entered into 
possession of land under an unregistered agreement executed by 
S and Nin 1872 and remained in possession from 1872 to 
1880, but was ousted in 1880 by one who claimed the land under 
a subsequent registered sale-deed from S and N, yet that plaintiff 
could not recover the land from the subsequent purchaser. 

In Narasimulu v. Somanna 2, Turner C. J., and Muthusami 
Aiyar J. held that fraud in the subsequent registered purchaser 
would defeat his claim, They also held that although where the 
prior instrument is optionally registrable mere notice may not 
deprive a person claiming under an instrument subsequently 
executed and registered of the priority given him by the Act, 
inasmuch as the prior instrument was effectual to create a title, 
they were at liberty to hold that a participation in fraud by the 
person claiming under the subsequent instrument will deprive 
him of the benefit of the provision which was aimed at the preven- 
tion of fraud. 7 

The fraud alleged as appears from the report was that the 
vendor of the land having first sold it to the respondent in the 
appeal afterwards sold it to the appellant, the appellant being 
aware of the prior sale to the respondent. “ They thus,” says 
the report, “colluded”, It is not clear what difference this can 
make if the words used in S, 50 “are without any qualification,” 

1. (1382) E L. R. 5 M, 189, 2. (1884) I. L. R. 8 M. 167, 
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Nellappa v. Ibraim 1. In every case in which a vendor sells to 
a person a property which both he andthe subsequent‘ purchaser 
know that he has sold previously, I should say that the vendor 
and second purchaser “ colluded” to deprive the prior purchaser 
óf his property. 


With the greatest respect to Sir Charles Turner and Mr. 


` Justice Innes, it appears to me that they have placed a wrong 


construction on Act XIX of 1843. It is therein enacted that 
unregistered titles shall be void as against any person claiming, 
under a [61] subsequent registered title “ any alleged notice or 
knowledge of such prior conveyance or instrument notwithstand- 
ing”. Act XVI of 1864 repealed Act XIX of 1843, but the judges 
in Narasimhulu v. Somanna 2 appear to have thought that as the 
Act XIX of 1843 “did away” with the doctrine of notice, it 
would be required, ‘to'be operative, to be expressly revived. 
The words “did away” are somewhat ambiguous. The learned 
judges must have seen the difficulty that existed if the doctrine 
of notice was held to apply and taking the view of S. 50 that 
they did they were constrained to hold that the doctrine of 
notice was abolished by Act XIX of 1843 and not having been 
expressly revived had therefore no operation. It is difficult to 
imagine that if a statute enacts that under certain circums- 
tances “ notice ” shall not -be a defence, the equitable doctrine 
of notice is for ever after extinguished, even after the statute 
itself is repealed; yet apparently that was the opinion of the 
learned judges, and the second reason the same learned judges give 
that if notice was admitted to be a good defence the Act would to 
a great extent be inoperative as that defence would be set up in 
every case does not commend itself to meas any reason at all for 
refusing to recognise the doctrine of notice. It doesnot seem,to 


‘have attracted the attention of the learned judges who decided. 
the case of Nellappa v. Ibraim1 that if the legislature desired - 


that the doctrine of notice should not be a defence. in cases 


“under S. 50 of Act III of. 1877 it would have been easy to 


incorporate in that section the words relating to notice in Act 
XIX of 1843. 

-I have dealt at some er with the cases of Nellappa. v. 
Ibraim 1 and Narasimhulu v. Somanna ? as those cases are 


1, (1882) I. L. R. 5 M. 78, * (1884) LL, BR. 8 M. 167. 
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the leading ones on this subject and have been considered 
to have declared the effect of S. 50 of Act ‘III of 1877 on 
the rights of subsequent purchasers who have notice of prior un- 
registered instruments in this Presidency, The High Court òf 
Calcutta differs from Madras on this subject. In Nani Bibi v. 
Hafizullah 1 Garth C. J. (1884) says, “that where a registered 
purchaser had notice that his vendor had previously conveyed 
away the property to some third person by an unregistered con- 
veyance it was contrary to equity and good conscience that his 
title (though under a registered deed) should be allowed to 
prevail.” 

The High Court of Bombay also differs from Madras in the 
‘construction of S. 50 of the Registration Act of 1877. It was 
[62] held in Skivaram v; Genu, 2 (under Act XX of 1866, S. 50) 
that a subsequent registered purchaser or mortgagee cannot avail 
himself of the registration of his deed: against a prior unregister- 
ed purchase of which he had notice, and in Dundaya v. 
Chenasapa, 8 Sargeant C. J. and Melvill J. held that, although 
Shivaram v. Geni, 2 was decided under Act XX of 1866, as the 
language employed in S. 50 of the Acts of 1871 and 1877 by 
which preference is given to registered documents is the same as 
that used in S. 50 of Act XX of 1866, the principle of those 
decisions is equally applicable and that “if the defendant was in 
possession when the mortgage deed was executed to plaintiff or 
plaintiff had otherwise notice of defendant’s purchase, then the 
plaintiff could derive no advantage from the registration of his 
mortgage.” 

The Allahabad High Court agrees with the decisions of 
the Calcutta and Bombay High Courts on this point, (see Ram 
Autor v. Dhanauri, * and thus the rulings ofthe High Courts 
of the other three Presidencies are in conflict with the Madras 
decisions. The English cases are dealt with very fully in the 
notes on Le Neve v. Le Neve, White and Tudor’s Leading 
cases, Vol. II, p. 28). The judgment of Lord Cairns in the case 


of the Agra Bank, Limited v. Barry, 5 quoted in this reference 
is a decision of the House of Lords to the éffect that notwitH- 


1, (1884) I. L. R. 10 C. 1073. 2. (1882) I. L. R. 6B. 516. 
3. (1883) I. L. R. 9 B. 427, 4. (1886) I. L. R. 8 A. 540. 
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' standing the apparent stringency of the words contained in the 
Act, still if a-person registers a deed and if at the time he regis-. 
_ters a deed, he has. notice of an earlier deed which though execut- 
‘ed is not registered. the registration which he actually effected 
will not give him priority over the earlier deed. In Blades. 


Blades 1 (decided so long ago as 1727 by Lord Chancellor 


King) it was held that a person having notice of a prior pur- 
‘chase (though it was not registered) was bound thereby and 


that getting his own purchase first tegistered was a fraud and 
that the transaction was collusive. It must be borne in mind 
that I am only considering the-cases in which the registration 
of the instruments is optional and the case referred and the 
cases decided by the several High Courts and already cited 


relate only-to cases in which the value is under Rupees 100. 


* I will consider the several Registration Acts passed in this 
country and ‘give my reasons for differing from I. L. R.5 M. 73 
[63] and thus overruling a series of decisions of this High Court 
since 1881. : 

The first Indian Registration Act was the Regulation at 


1802, and the reason for passing such a regulation is declared to 


be to prevent persons being defrauded by purchasing.. .teal pro- 
perty which may have been before sold...and I assume that the 
intention of the other Registration Acts was also to secure sub- 
sequent purchasers against prior secret conveyances and fraudu- 
leat incumbrances. It is clear that from the passing of Act I 
of 1843, until it was repealed by Act XVI of 1864, notice of a 
prior sale unregistered would not affect a subsequent purchaser 
who had registered his instrument of title, but when that Act I ` 
of 1843 was repealed, the doctrine of notice affected all subse- 

uent transactions. By S. 17 of Act III of 1877 it is enacted 
that.any document conveying any right, title, or interest, of the 
value of Rs. 100 in immoveable property shall be registered, and 
‘by S. 18, any document of the same nature as.above of a value ` 
of less than Rs. 100 may be registered. By S. 49 no document, 
required by S. 17 to be registered shall. be received as evidence of. 
any transaction affecting such property if unregistered, but the 
‘section is silent as to instruments under S. 18, `S: 50 has been 
already quoted. - l : 

1. ` (1727) 1 Eg. Cas. Abr. 358 
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The effect therefore of Ss. 17,18, 49 and 50 is that if a man 
purchases immoveable property of the value of Rs. 100 and does 
not register his sale-deed, that document shall not be received as 
evidence of the transaction. If the property purchased is of a 
less value than Rupees 100'the purchaser may register or not as 
he thinks fit, but if the former owner sells the same property 
subsequently to another who registers his sale-deed, the register- 
ed sale-deed shall have priority over the unregistered, subject 
however to any equitable rights the prior purchaser has. Itis 
impossible to believe that the legislature intended that the 
doctrine of notice should not apply to the provisions of an Act 
which is silent on the point. It appears to me that the case of 
Nallappa v, Ibram, 1 cannot be supported. First, the judges 
were wrong when they held that all transactions evidenced by 
documents the registration of which is optional are rendered of 
no effect by the subsequent execution and registration of a docu- 
ment relating to the same property ; and secondly, in holding that 
the doctrine of notice was done away with an required to be 
[64] expressly revived and that the fact that the subsequent 
registered purchaser bought with full notice of a prior unregis- 


tered encumbrance did not modify S. 50 of Act III of 1877. I. 


am of opinion that, if the subsequent purchaser had notice of a 
prior sale and agreed with the former owner to buy that which 
he knows to have been already sold, this is a fraud and dolus 
malus itself. I agree with so much of the decision reported in 
Narasimhalu v. Somanna,*, as says that fraud may be success- 
fully. pleaded against the holder of a subsequent registered ins- 
trufment by the holder of a prior unregistered instrument, but I 
go further and hold that if a subsequent purchaser buys after 
notice of a prior valid-sale, even if possession has not been taken 
by the prior purchaser, such subsequent purchase is evidence of 
fraud and collusion between the former: owner and the subsequent 
purchaser to cheat the prior purchaser, and that the subsequent 
purchaser's title should not be allowed to prevail. With refe- 
rence to these observations I would answer the question referred 
in the negative. 
Muthusami Aiyar, J +—(After Stating the question pro- 
ceeded :—) 
The leading case onthe question in this Predenest is that of 
1. (1882) I. D. R. 5M. 7% . @ (1884) 1. L. R. 8.167, 
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Siemans Nallappa v. Ibram 1 in which it was held that the effect of regis- 
Keltima tration was independant of notice, Kondayya y. Guruvappa ? 
Seer In all.the subsequent decisions, it was either expressly acknow- 
ledged or tacitly assumed that such was the general rule; see 
Madar Saheb v. Subbarayulu Nayudu B Ramaraja v. Aruna- 
chella * and Narasimhulu v. Somanna 5 and Kadar v. Ismail © 
Ramachandra v. Krishna %. | 
Three exceptions were, however, recognized by them, 
viz, (1) that fraud as contradistinguished from mere notice 
defeats the claim to priority under S. 50, (II) that notice is 
material in a suit for specific performance under S. 27 of the 
Specific Relief Act, and (IIT) that when the registered purchase 
or mortgage’ is made or taken subject to the prior unregistered 
mortgage which is optionally registrable, no question of priority 
arises: and there is no real competition | between the two transac- 
tions. 


The‘ question- as to the effect of notice upon the claim to 
priority‘as -based on registration is one of construction. «It was 
never doubted inthis Presidency that the competition contempla- 
fed by S. 50 is between two valid transactions evidenced by the 
documents mentioned therein and not between transactions either 
of which is invalid, either for fraud, coercion, illegality or other. 
[65] good and sufficient cause. The principle that mere registra- 
tion cannot operate to validate a transaction which is not legally 
énforceable has been invariably recognized. Bo 

Another proposition of law mentioned in the jesce case is 
that though the transaction evidenced by the prior unregistered 
document is valid in itself, yet the title or interest created by it 
is liable to be defeated under the rule of priority by a valid later 
sale or mortgage evidenced by a duly registered document. The 
reason is, otherwise, no effeot can be given to the rule which 
implies that a later registered title is intended to prevail against 
an earlier unregistered title. No weight can, therefore, be attached 
to the contention that by a valid unregistered sale for less than 
Rupees 100, the vendor’s title is exhausted, he has, afterwards, 
nothing to sell, and the later registered sale gives nothing to the 





i - (1882) 1. L. R. 6 M. 73. 2. (1882) I. L. R. 5 M. 139. 
. (1882) I. L. R. 6M. 88. 4, (1898) I. L. R. 7 M. 248. 
(1884) I. L. R. 8 M. 167. . 6 (1885})I. L. R. 9 M. 119, 


7, (1886) L L. R. 9 M. 495, 
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purchaser. Suppose that the subsequent purchase’ is made 
without notice of the prior sale; it cannot then be denied that 
the former prevails against the latter. The fallacy in the conten- 
tion lies in ignoring the reason of the rule, viz, that as between 
registered and unregistered transactions, the registered transaction 
creates the dominant right or title. 

The substantial question then is whether the doctrine of 
notice ought to bave been treated as part of S. 50. It is patent 
that nothing is said of notice, in any of the Registration Acts 
commencing with the Act of 1864. It is also clear from Acts I 
and XIX of 1843 that, in order to avert the danger arising to 
registered titles and interests in immovable property from per- 
jury committed in this country during investigations touching the 
fact of notice or knowledge, and to give stability to such titles and 
interests, the legislature declared in 1843 in express terms that 
notice was immaterial. It was then known that according to the 
practice of the Court of Chancery under the Registration Acts in 
England, a registered purchase or mortgage concluded with notice 
of a prior unregistered title or interest wasa species of fraud. It 
is also obvious that the Acts of 1843 were passed to supersede the 
Regulation of 1802 which had expressly recognized the doctrine of 
notice on the ground of fraud, and that this was done with the 
knowledge, of how that doctrine had worked in this country during 
the previous 40 years. (See S. 6, Cl. 3, Regulation XVII of 1802 
and compare with the preamble of Act I of 1843). Again, the 
law that [66] was enacted in 1843 was kept alive till 1843 and this 
raised a presumption that the mischief contemplated by the Acts of 
1843 continued to exist. The course of legislation then in this 
country up.to 1863 was this. It was the Regulation of 1802 
that prescribed the rule of equity and good concience as the law 
to be administered in matters to which the Hindu or Mahomedaa 
law was not declared applicable; Regulation XVII of 1802 intro- 
duced the doctrine of notice as part of that rule in - connection 
with the registration of documents on the ground offraud. Acts 
[and XIX of 1843 declared that the practical application of 
that doctrine in India resulted in much perjury and seriously 
impaired the stability of registered titles and interests and enacted 
on that ground that notice was immaterial. Moreover, it was 
considered in the leading case that the general policy of the ‘latér 
Registration Act was more stringent than that of the Acts: of 
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.{@tihanapalii 1843 and in furtherance of the policy initiated by the ‘earlier 
rai enactments, If the unregistered document was one of which 
Rongali registration ‘was compulsory, notice was immaterial, as it would 

 Surdnna. r : 

_ then amount only to a notice of what was not a legal transaction. 
The policy consisted in constituting registration into a pre- 
requisite of a valid sale or mortgage of immovable property 
unless such sale and mortgage were petty transactions for, or 

of less than Rupees 100 in value, and into a ground of priority | 
even in regard to those transactions. Hence it was considered ` 
by the learned judges who took part in the leading case, that 
they were not at liberty to import into the Registration Act the 
doctrine of notice and thereby to re-open ‘to any extent the door 
for perjury closed by the legislature in 1843. Under Act IV of 
1882 notice was likewise immaterial though a document was 
optionally registrable if it fell under S. 54 of that Act and if 
there was no delivery of the property affected by it. When the 
unregistered document is compulsorily registrable, its registration 
is of the essence of the transaction and when it falls under 
S. 54 of Act IV of 1882, a registered sale-deed or delivery 
of the property sold -is the only recognized mode of 
transfer. Again, Ss. 59, 107 and 127 of Act IV of 1882 
prescribed rules for determining how far registration is a 
. pre-requisite in the case of valid mortgages, leases and 
gifts, while. S. 107 declared gin what cases an oral agree- 
ment is permitted. These sections were declared by Act III 
[67] of 1885 to form part of the Registration Act. The policy 
indicated by them consisted in abolishing optional registration 

in cases falling under S. 54 and declaring that an oral agreement . 
is no evidence of a valid transaction except as specified in S. 
107. That policy is explained with reference to S. 59 in these 
terms in the third Report of the Select Committee dated 11th 
-March 1881, “ We agree with the Law Commissioners that the 
requirement of registration will not only discourage fraud and 
facilitate investigations of title, but that it will also preclude 

some difficult questions of priority. A majority of us, however, . 
think that where the principal money secured is less than’ 

Rapees 100, the assurance need. not be registered and we have _ 
altered the bill accordingly. Our colleague, Mr. Stokes, dissents 
from this alteration, asin his opinion all incumbrances should 
„appear on the register, those who mortgage their property for small 
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amounts, as a rule, require protection from fraud more than those . 
who motgage for large amounts, and the changes impending on the ` 
working of the law will deprive the requirement of registration 
of all hardship even in the pettiest cases.” On the other 
hand, the equitable doctrine that the taking of a legal estate 
after notice of a prior right is a species | ‘of fraud rests on the 
basis that unregistered conveyances. ure sufficient of them- 
selves to create titles and that they aré invalid as secret 
conveyances only as against those: who are not aware of their 
existence. There is thus this essential difference in the mode in 
which registration is enforced in this country, viz., that notice is 
immaterial, wherever compulsory registration is prescribed, or an 
unregistered document is declared insufficient to create a valid 
transfer. Hence it was also presumed in the later cases that the 
legislature would have expressly revived the doctrine of notice if 
they had intended to revive it or referred to notice as they have 
done in the Specific Relief Act, and the Indian Trusts Act. 

The course of decisions is, however, open to this objection, 
viz., that transactions resting on documents which are optionally 
registrable and which are accompanied with, or followed by 
possession are held liable to be superseded by a registered trans- 
action whilst oral agreements followed by possession are expressly 
saved by S. 48 of the Registration Act. It is also open to the 
remark that by prescribing compulsory registration and thereby 
rendering notice immaterial, the legislature denoted the class of 
[68] transactions in which alone the temptation to the commis- 
sion of forgery and perjury was strong and it was intended that 
the efféct of registration should be independent of notice. This 
view receives corroboration from the distinction made by S. 54 
and S. 59 of Act IV of 1882 in the case of optionally registrable 
instruments and it may well be that as regards small transactions 
creating limited interests in immovable property the temptation 
to perjury was not ‘considered ‘to be strong, and registration was 
left to. be enforced regarding: them in the same way in which it 
is enforced in England. On reconsideration, it seems to me that'the 
principle laid down‘in Wyatt v. Barwell, 1 and approved by the 
House of Lords in the case of the Agra Bank, Limited v. Barry? 
was not intended to be ignored in the case of transactions in 


which the requirement of . compulsory. registration was 
l 19 Ves. 439. 2, L. RB. 7H. L. 135, 148. 
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deemed to be a hardship and it was considered sufficient 
to permit optional registration subject to the rule of 
priority. For, it isnot correct to say in the absence of express 


' provision to the contrary that an Act'of the legislature designed 


to prevent one species of fraud was designed to let in another. 
‘As pointed out in the last mentioned case, the authoritative canon 
of interpretation with reference to the rule of priority is that the 
object of the Registration Act so far as it relates to priority “ 

to take care that, by the fact of deeds being placed r a 
register, those who come to register a subsequent deed shall be 
informed of the earlier title, and the end ànd the object of the Act 


_is accomplished if the person coming to register the deed has, 


aliunde, though not by -medns of the register, notice of a deed 
affecting the . property executed before his own,” This is con- 


sistent with the intention of S, 48 to respect titles completed by 


transfer of possession although such titles might rest on mere 
oral agreements and with the intention to confine the policy 
of the Acts of 1843 to important transactions by repealing those’ 
Acts and substituting therefore a system of compulsory registra- 
tion, In‘ the light thrown by the decisions of the other High 
Courts referred to by Mr. Justice Parker and of the English 
decisions already cited, I think that the sound rule of interpreta- 
tion is that indicated in the Agra Bank, Limited v. Barry 2. 

I am therefore of opinion, that the doctrine of notice is 


| ‘applicable in all those cases in which its operation is not excluded 


[69] by a special provision of the Indian legislature to the effect 
that an-unregistered document shall not generate a right. Here 
I may observe that all the decisions of the other High Courts to 
which our attention has been- drawn are decisions on documents 
which were optionally registrable and sufficient, when they were 


- éxecuted, to create atitleor aright. They were all executed 


prior to 1882 and before S. 54 of Act IV of 1882 virtually 
abolished optional registration in the case of sales of immovable 
property for less.-than Rupees 100. See Dinonath Ghose v. 
Auluck Monee Dabee 3, Narain Chunder Chuckerbutti v. 
Dataram Roy +, Nani Bibee v. Hafizullah, 5 Bhalu Roy v. 


Jàkhu Roy 8, Abool Hossien: V. Raghu Nath Sahu 1, Shivram 


= 19 Ves. 439. 2. L. R. 7 E. and I Ap. 185, 148. 
(1881) 1. L. R.T 0.758. - ~ 4. ‘(1882) I. L. R. 8 O. 597. 
5 (i884) I. Ú. R. 106 , 10738. Fi (1885) I. L. R. 11 O. 667. 


T, ' (1886) I. L. R. 13C. 70. 
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v. Genu !, Dundaya v.. Chenbasapa?, Ram Autar v. Dha- 
nauri. In most of these cases, the title under the unregis- 
tered documents. was also completed by transfer of possession. 
Moreover, the recognition of the doctrine affords a basis for 
reconciling S. 48 with S. 50 for in most cases, possession is .very 
cogent evidence of notice, if not notice of itself. The result 
is that when the prior unregistered. document was sufficient 
at the date of its execution, to create a title to or interest in 
immoveable property or when possession was transferred under 
it, notice would be material as disclosing an intention to defeat a 
pre-existing right, and that when such is not the case, notice 


would not be material, because there was no prior title nor right . 


to defeat. 

I would, therefore, answer the first part of the question 
referred to us in the negative and say that notice saves the prior 
title or interést. 

As regards the second part of the question, it is not clear 
that it arises from the facts of the case as stated in the order of 
reference. Ifit is, however, desirable to answer it, I would 
answer it also in the negative provided, as stated in the question 
that the prior unregistered document was at the date of. its 
execusion valid, that is to say, sufficient to create an interest in 
immovable property. | 

Parker, J :—(After stating the. facts, continued:—). The 
question was referred for the decision of the Full Bench is 
whether when [70] it is proved that a subsequent incumbrancer 
under a registered conveyance had notice of a valid prior unregis- 
tered encumbrance and of possession thereunder, or had notice 
of such conveyance without possession, the courts are bound to 
interpret S. 50 of the Registration Act so as to defeat the title 
of the prior incumbrancer. By the expression “ valid unregis- 
tered encumbrance” I understand the learned judges to mean 
an encumbrance which by law is optionally registrable. 

It is conceded that the course of decisions in the Madras 
Presidency since 1882 has been adverse to the prior unregistered 


incumbrancer. It has been held, in Nellappa v. Ibraim 4 . 


that it was the deliberate intention of the legislature to allow a 
subsequent registered conveyance to defeat a prior unregistered 


1. (1882) LL. R. 6 B. 515. -> 2. (1883) I. L. R. 9 B. 427. 
8, (1886) I. L. R.8 A 540. 4. (1882) I, L. R. 5 M. 73. 
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iervov one,—although such’ prior conveyance was in itselfa prefectly- 
ee valid deed—and that the fact the ‘subsequent incumbrancer. had. 
RaR -notice of the earlier unregistered.deed was immaterial and did not: 
Surana. affect the- question of priority.. It has further been. held that 
even notice and knowledge of possession under the earliér deed 

were not sufficient grounds: for holding the subsequent. deed 


fraudulent, Narasimhulu v. Somanna t. 


Ido not think it necessary to examine in detail the different 
Madras cases in which the above doctrines have been laid down. 
They are set out in the order of reference, and there is no dispute 
as to their general tenor and effect. But these decisions all refer 

‘to and ‘follow the leading case of Nallappa v. Ibram 2, and 
the contention which has led to this reference to the Full 
Bench is that the ratio dectdendt in Nallappa v. Ibram 2, has 
been based upon a misapprehension. Itis therefore necessary 
to examine that dicision to see whether this contention can be 
supported. 


‘The conclusion arrived at in Nallappa v. Ibram 1, was that 
S. 50 of the Registration Act rendered the effect of registration 
altogether independent of notice. The ground of decision was that 
whereas the earliest registration law in this Presidency Regulation 
XVII of 1802) expressly recognized the doctrine of notice (S. 6, 
cl. 3,such doctrine had been expressly abolished by legislation in 
1843, (see Act I and Act XIX of 1843) and had never since been 
expr@psly revived. The doctrine’ ig not referred to in the late? 
[71] Registration Acts XVI of 1864; XX of 1866, VIII of 1871 
and the present Act III of 1877; hence it was held that the 
courts could not import a doctrine.which the legislature had once 
prohibited: and had never revived, and the effect of which might 
be to render the Boney: of the legislature to a great extent 
inoperative. ` 


Against this it is urged that the doctrine of notice is an 
equitable doctrine which exists altogether independently of statu- 
tory sanction, and will continue to exist so long as it is not 
expressly prohibited by law. Acts I and XIX of 1843 which con- 
tained the prohibition were repéaled by Act XVI of 1864; hence 
the doctrine revived of itself being no longer held in abeyance ‘by 
a statutory prohibition, 


Rt 
J, (1884) I. L. R.8 M. 167. 2; (1882) I. L. R. 5M. 73, 


* VOL. III. THE MADRAS LAW JOURNAL REPORTS. 73 


It appears to me there is considerable force in this conten- 
tion. It is true no doubt that the repeal of thé Acts of 1843 will 
not revive S. 6, Cl, 3, of Regulation XVII of 1802, (see S. 3; 
Madras General Clauses Act I of 1887), so that the doctrine of 
notice will no longer rest upon specific enactment,—but the 
doctrine may well be justified upon grounds of justice, equity 
and good conscience according to which the courts are enjoined 
by the legislature to act. : 

If S. 50, Registration Act, were to be construed as a categori- 
cal direction to give prior effect to a registéred document in all 
cases it would follow that a registered document obtained by 
fraud, or coercion. or from a minor or insane person, would 
have to be given effect to. in preference to a perfectly valid prior 
deed though unregistered. The courts can hardly presume that 
the legislature would have enacted a direction so unreasonable, 
and I cannot but believe that in enacting S. 50 it was intended to 
provide for cases of competition between innocent and bona fide 
purchasers, of whom the one had taken the precaution to register 
his conveyance while the other had neglected that precaution. 
The whole object of registration is to give security and to enable 
intending purchasers and mortgagees to ascertain whether pro- 
perty is already encumbered. It is not unfair that a person who 
by omission to register neglects to give warning of his claim 
shall be liable to find that claim defeated in favor of a subsequent 
innocent purchaser who has presumably been induced to give 
valuable consideration through the neglect of the Hest Ine: 
pomes to give public notice of his claim. 


-= [2] That the legislature does not regard the equitable 
doctrine of notice as altogether defunct is apparent from the 
Specific Relief Act I of 1877, S. 27, and the Indian Trusts Act 
II of 1882, S. 91, the former Act having been passed in the same 
year as the present Registration Act. The effect of the doctrine 
in a case arising under S., 50 of the Registration Act was referred 
to in Kadar v. Ismail 1. in which I took part. The legislature 
must be credited with consistency and unity. of design and we 
can hardly suppose that an equitable doctrine was deliberately 
recognized in the Specific Relief Act and the Indian Trusts Act, 
—but treated as defunct in the Registration Act, because not 
expressly mentioned therein. The effect of holding otherwise 

= 1. (1885) I. L, R. 9 M. 119. 
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would lead to ‘the carious result that as against a subsequent 
registered purchaser a person in. possession under an oral agree- 
ment would under S. 48 of the Registration Act be ina better 
position thana person in possession under an unregistered 
conveyance. The policy of Ss. 48 and 50 of the Registration 
Act may however be reconciled by giving effect to the doctrine 
of notice since actual possession—if not itself notice,—is at all 
events cogent evidence of notice. See Narain Chunder Chaker- 
butty v. Dattaram Roy 1, This view is not inconsistent with 5.4 . 
Cl. (c), of the Specific Relief Act which only deals with the oper- 
ation of the Registration Act on documents independently of the 
intention and mind of the person. I am sensible of the gravity of 
overruling a long course of decisions. But in the present case it not. 
only appears that the leading case which those decisions followed 
was based upon amisapprehension, but the case in conflict with 


‘the course of decisions in England)—in the other High Courts 


in India—and also (it appears to me) with that justice and equity . 
which the courts are bound to administer. With the greatest 
respect therefore for the learned judges who decided Nallappa v. 
Ibram 2, I am of opinion that that decision should be overruled 
and that our answer to the questions referred by the Division 
Bench should be in the negative. 

% * * 

Wilkinson J :—(After stating the question and the facts con- 
tinued:—) In second appeal it was argued that such knowledge as 
the second mortgagee had of the prior encumbrance would not 
according to the course of decisions in this court deprive the 
[73] registered deed of the priority conferred upon it by ». 50 
of the Registration Act. 


The leading case upon the point is that of Nallappa v. 
Ibram %. In that case it was held that transactions evidenced 
by unregistered instruments which, it is optional, as well as 
those which it is compulsory, to register, are rendered of no 
effect, by the subsequent execution and registration of a docu- 
ment relating to the same property; tnat Act XIX of 1843 did 
away with the doctrine of notice, which has never since been 
expressly revived, and that therefore knowledge or notice of a 
prior incumbrance did not bar the operation of S. 50 of the 
Registration Act. 


1. (1882) I. L. R. 8 0. 597. ` 9, (1882) I. L. R.5 M. 73. 
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The first legislative enactment on the subject of registration 
in this Presidency was Regulation XVII of 1802 which enacted 
that registered conveyances and other instruments affecting titles 
to land should take precedence of unregistered instruments in all 
cases except those in which the party registering had knowledge 
that the property had been previously sold or mortgaged under 
an unregistered deed. By Act I of 1843 however the Governor- 
General in Council repealed all the provisionsin Regulation XVII 
of 1802 touching knowledge or notice of previous unregistered 
conveyances, and it was enacted that unregistered titles should 
be void as against any person claiming under a subsequent regis- 
tered title notwithstanding notice of the prior unregistered title. 

This Act was repealed by Act XIX of 1843 except so far as 
it repealed the provisions in Regulation XVII of 1802 touching 
‘knowledge or notice of the existence of unregistered instruments, 
and the provision that knowledge or notice of a prior unregistered 
encumbrance by a party to a registered deed should not invali- 
date the priority of the registered deed was re-enacted. 

From that year (1843) down to 1864 the equitable doctrine 
of notice was not available as a ground of defence. But in the 
latter year Act XVI was passed which repealed Regulation 
XVII of 1802, Act I of 1843 and Act XIX of 1843 without 
re-enacting the provisions of the two latter Acts as to the inefh- 
ciency of notice. While therefore it is true, as remarked by the 
learned judges in Nallappa v. Ibram 1! that the doctrine of 
-notice has never been expressly revived, it must not be overlooked 
that the legislature [74] has not, since Act XIX of 1843 was 
repealed, expressly enacted that a registered instrument shall 
take effect against an unregistered instrument, notwithstanding 
that the party to the registered deed had notice or knowledge of 
the prior unregistered conveyance. Ifit had been the intention 
of the legislature that S. 50 should have the effect of conferring 
absolute priority on a registered Instrument, knowledge or notice 
of a prior title notwithstanding, it must be presumed that the 
legislature would have said so; and in the absence of any express 
enactment I cannot see why we should import into the section 
words which are not to be found there. Moreover it was held 
by the Privy Council (Sreenath Bhuttacharjee v, Ramcomul 
Gungopadya 2, that even under Act XIX of 1843 a registered 


deed was liable to be deprived of its priority if tainted with fraud, 


1. (1882) I. L. R. 5 M. 78. 2. (1865) 10 M. I. A. 220. 
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Now as remarked by Story (Equity Jurisprudence) it would 
be gross injustice to allow a person who takes a transfer of 
property with full notice of the legal or equitable title of other 
persons to the same property, to defeat the just rights of others 
by his own iniquitous bargain. He becomes particeps criminis 
with the fraudulent gravtor, and it is a rule of equity us well as 
of law dolus e tfrans nemini patrocinari debent. 

This principle was acted on by this court in the case of 
Narasimulu v. Somanna!. In that case the conflict was 
between two documents the registration of which was optional. 
The court (Turner C. J. and Muthusamt Atyar J.) held that 
plaintiffs instrument which was followed by possession conferred 
a complete title, that defendant’s instrament which was executed 
collusively and fraudulently could not prevail over it, and that 
participation in fraud by the person claiming under the registered 
instrument will deprive him of the benefit of ‘S. 50. It having 
been thus admitted that fraud will deprive a person of the benefit 
of S. 50, I do not see how the decisions that registration protects 
an incumbrancer who takes with notice or knowledge of a prior 
title can be maintained ; for, as remarked by Lord Hardwicke in 
the leading case of Le Neve v. Le Neve, ? fraud or mala fides is 
the true ground on which the court is governed in cases of 
notice. “‘ The’ design of a Registration Act is,” the learned 
judge observed, “ to give parties notice who might otherwise with- 
out such registry be in danger of being imposed on by a prior 
[75] purchase or mortgage which they are in no danger of when’ 
they have notice thereof in any manner though not by the regis- 
try. The taking of a legal estate after notice of a prior right, 
makes a person a mala fide purchaser. It isa species of fraud 
and'dolus malus itself.” The judgment of the House of Lords 
in the case of the Agra Bank (set ' out in the order of reference) 
is to the same effect. | 

The courts of this country are required in cases where no 
specific rule of law exists, to act according to justice, equity and 
good conscience (Act III of 1873, S. 16, [¢]) and so long as the 
principles of equity are not declared by express legislative enact- 
ment (asin the years 1843—-1864) to be of no avail as a defence 
to an action the courts are bound not to decide cases on inequita- 
ble principles. 

4. (1884) I. L. R. 8M. 167. 2 Ambler 486. 
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The principles of equity which apply to cases like those 
under consideration were very clearly stated by V.C. Wood in 
Benham v. Keane 1. He said.—“‘ The whole doctrine of notice 
proceeds on this :—-where a man has created a charge affecting 
his estate, he is not at liberty to enter into any new contract 
in derogation of the interest which he has created. The court 
will not allow him to do the wrong himself, nor will it suffer any 
third person to help him to do it. No one will be permitted to 
enter knowingly into a contract with a person so situated, which 
would redound to his.benefit at the expense of the prior incum- 


brancer. The conscience of a purchaser is affected through 


the conscience of the. person through whom he buys; that person 
is precluded by his previous acts from honestly entering into a 
contract to sell, and therefore any one who purchases with the 
knowledge that his vendor is precluded from selling, is subject to 
the same prohibition as the vendor himself.” 

It cannot be contended that registration can confer validity 
upon an instrument which is uléra vires, or illegal or fraudulent. 
The law of registration was designed to prevent and not to aid 
fraud, but if the true construction of S. 50 is that a person by 
registering his document, whether such document is optionally 
or compulsorily registrable, shall be entitled to oust the title of a 
prior incumbrancer, notwithstanding that he took with knowledge 
of notice of such prior incumbrancer’s title!and possession, then 
thé law. is in my opinion a direct incentive to fraud. | 

[76] I think S. 50 must be interpreted as having been intend- 
ed to apply to the case of twoinnocent purchasers or mortgagees 
and ds giving the preference to the one who took the precaution 
to secure his title by registration, but not as intended to apply 
to the case of a subsequent registered purchaser or mortgagee 
who, at the date of his purchase or mortgage, had notice of a 
prior unregistered purchase or mortgage. The words of Lord 
Redesdale in Latouche v. Lord Dunsany 2; are directly in point, 
He said—“ The intention was to make priority of registration the 
criterion of title to all intents and purposes whatever, but this 
does not exclude anything which affects the conscience of the 
party himself who claims under the registered deed ; it never was 
the intention of the legislature to give priority of right to commit 
a fraud, but its meaning was that, parties dealing fairly, priority 


should be given to him who had the registered instrument,” 
1. (1861) 1 J. and H. 702. 2. 1 Sch. and Lef, 98. 
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That it was not the intention of the legislature in this country 
to do away with the doctrine of notice and to encourage fraud 1s 
apparent from other legislative enactments subsequent to the 
Registration Act. S. 27 of ttre Specific Relief Act which came into 
force in the month following Act III of 1877 provides that specific 
performance of a contract shall not be enforced against a trans- 
feree for value, who has paid his money in good faith and without 
notice of the original contract.. In one of the illustrations to that 
section possession is represented as sufficient to affect the subse- 
quent purchaser with notice of the interest of the person in 


“possession. In S. 91, Act II of 1882, it is enacted that where a 


person acquires property with notice that another person has 
entered into an existing contract affecting the property the former 
shall hold the property for the benefit of the latter, and finally in 
S. 53, Act IV of 1882, itis enacted that every transfer of 
immovable property made with intent to defraud prior transferees 


is voidable at the option of the person defrauded. 
But before answering the questions (there are really two) 


referred to us it is necessary to take into account the provisions of 
S. 49 of the Registration Act as well as of S. 54 of the Transfer of 
Property Act. ‘According to the former no document the registra- 
tion of which is compulsory shall affect any immovable property 
comprised therein, or be received: as evidence of any transaction 
[77] affecting such property unless duly registered. S. 54. of the 
Transfer of Property Act virtually abolishes optional registration 
so far as deeds of sale are concerned, for it enacts that no trans- 
fer can be made by an instrument of sale in writing unless it is 
registered : but it also provides that in the case of tangible im- 
moveable property of a value less than Rs. 100 a valid transfer 
by way of sale may be made by delivery of possession. The 
answer therefore seems to me to be this :— 

(a). In the case of sales of immoveable property no conflict 
can arise under S. 50 of the Registration Act because by an 
unregistered instrument no conveyance is effected. 

(b). Asin the case of mortgages registration -still remains 
optional the title of the registered purchaser or mortgagee pre- 
vails, notwithstanding the priority in time of the unregistered 
instrument, provided there is no notice of the prior title from 
which fraud can be inferred. 

Handley, J:—I would point out that the question referred is 
not of so much importance as would appear at first sight because 


~ 


—— ihe a 


t 
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all transfers of immoveable property by way of sale or mortgage _Simanapali. 
executed since Ist July 1882, the date on which the Transfer of © Fea% 
Property Act came into force, if by writing, must be by a ' aa 
registered instrument whether the value of the property or amount 
of the mortgage be or be not less than Rupees 100. (Ss. 54 
and 59, ‘Transfer of Property Act). In fact the Transfer of 
Property Act has, as observed by Sir Richard Garth in Narain 
Chunder Chuckerbutty v. Dataram Roy 1, virtually abolished 
optional registration. When therefore the prior unregistered 
mortgage was executed since Ist July 1882 the question referred 
cannot arise, for there can be no valid incumbrance created by 
an unregistered deed, and an incumbrance created only by transfer 
of possession is protected by the exception to S. 48 of the Regis- 
tration Act. The question referred must however be answered 
as to cases like the present when the prior unregistered mortgage 
was executed before the lst July 1882. I agree to its being 
answered in the negative on the understanding that it relates 
only to cases when the prior instrument of mortgage Is one the 
registration of which is optional. The question implies this by 
the use of the words “valid prior unregistered encumbrance.” 
[78] But our answer should, I think, make the matter quite clear. 
All the Madras decisions: relate to cases when the registration of 
the first document was optional. When the registration of the 
prior instrument is compulsory no valid incumbrance ts created, 
for by S. 49 of the Registration Act the instrument being un- 
registered does not affect, nor can be received as evidence of, any 
transaction affecting immoveable property comprised in it, 
Subject to the foregoing remarks I agree to the question. 
referred being answered in the negative. It appears to me that 
when once this court admitted, as the later Madras decisions 
have done, that fraud would disentitle the subsequent purchaser 
or mortgagee by registered document to the priority given him 
by the Registration Act, it practically abandoned the principle 
of the decision in Nallappa Ibram ł. For the doctrine of 
notice which that decision declared to be inapplicable to the case 
of a contest between a registered and an unregistered instrument 
is founded, as I understand it, upon the principle that Courts of 
Equity will not allow fraud to be perpetrated under cover of a 
Statute, if they can help it. ‘And it is difficult to conceive how 


2 


1. (1882) I. G. R- 8 C. 597.. 9. (1882) I. L. R. 5 M. 78. 
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it can be anything else but a fraud for a person with knowledge 
that another has advapced money on faith of having a security 
upon certain property to seek, in collusion with the person who 
has received the money, to make use of the Registration Act to 
deprive the lender of his security. In Le Nevev. Le Neve 1, Lord 


‘Hardwicke expressly puts the right to relief in such cases on the 


ground of fraud. He says, after discussing the cases, “Consider, 
therefore, what is the ground of all this, and particularly of those 
cases which went on the foundation of notice to the agent. 
The ground of it is plainly this: that the taking of a legal estate, 
after notice of a prior right, makes a persona mala fide pur- 
chaser; and not, that he is not a purchaser for valuable con- 
sideration in every other respect. This is a species of fraud and 
dolus malus itself: for he knows that the first purchaser had the 
clear right of the estate, and after knowing that, he takes away the 


right of another person by getting the legal estate.” And after 


quoting the Roman law of dolus malus he goes on, “Fraud or 
mala fides therefore is the true ground on which the court is 
governed in the cases of notice.” And the language of Sir 
William Grant in the case of Wyatt v. Barwell 2 referred to in 
the order of reference shows that he also considered the doctrine ~ 
of notice to rest on fraud. [1 take the explanation of the decisions 
upon this qustion by Lord [79] Cairns in the case of the Agra 
Bank, Limited v. Barry 41, quoted in the order of reference, 
to mean that such was the way in which the courts considered 
that they were able to give relief in cases of notice without 
contravening the Registration Act. But the foundation of 
the decisions was the determination not to allow fraud to 
prevail if the court could prevent it. And in my opinion 
the courts of this country which are bound to decide accord- 
ing to equity and good conscience cannot do otherwise than 
follovy the long series of decisions wherein the most emi- 
nent of English judges have expounded the principles upon 
which Courts of Equity should so administer the Registration 
laws as not to allow them to be made the instrument of fraud. 
The case would be different if the legislature had expressly de- 
clared by positive enactment that the principle of the English 
decisions upon this question was not to be followed by the courts 
here. But I am not prepared to follow the case reported in 


1, Ambler 436. 2. (1815) 19 Ves. 488; 34 E. R. 578.. 
(1874) L. R, 7 E. and I. Ap. 135, 148. 


H 
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Nallappa Goundan v. Ibram Sahib}, in holding that the 
mere repeal by Act XIX of 1843 of the provision of Regu- 
lation XVII of 1802 relating to notice, and the silence of subse- 
quent Registration Acts upon the question of notice are sufficient 
on the part of the legislature to sweep away the doctrine of 
notice as far as the courts of this country are concerned. That 
doctrine has been well established by a long series of decisions 
of the courts of highest authority in Great Britain as an integral 
part of the principles of equity and ought therefore still to be 
maintained by courts judging according to equity and good con- 
science, even though it has lost the sanction it once possessed of 
legislative enactment. I am fully conscious of the inconvenience 
of-overruling a long course of decisions of this court beginning 
with Nallappa Goundan v. Ibram Sahib1, but looking at 
the much longer series of decisions of the highest tribunals in 
Great Britain and to the fact that the Registration Acts in res- 
pect of which those decisions were passed were in their terms as 
stringent as, or more stringent than, the Indian Registration 
Acts, I think the time has come to place this court in accord 
with the other High Courts of India upon this question. I would 
put the decision upon the ground that S. 50 of the Registration 


Act contemplates a conflict between two bona fide transactions ` 


relating to the same property, and not a case where a subsequent 
purchaser or mortgagee having notice that there is a bona fide 
and:valid encumbrance on the property seeks to make use of the 
Registration Act to avoid it, thus making an enactment intended 
to prevent fraud an instrument of fraud. 


——l 


[80] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 
Sri Rajah Narayya Appa Row Baha- dppellant (2nd De- 

dur Zamindar Garu, minor, by his fendant). * 
guardian P. Venkatappiah and the 

Collector of Godavari, Agent to 

the Court of Wards. 





v. 
Sri Rajah Venkatadri Appa Row Baha- Respondents (Plain- 
dur Zamindar Garu and others. tiffs). 


[S. C. 16 M. 384.] 
Hindu law—dAdoption—GQift by step-mother—Age of adopted son—A ttainder. 
Held, (1) that a step-mother is not competent under he Hindu law to give 
her atep-son in adoption ; (2) that the adoption of an unmarried Hindu (Sudra) 
of 40 years of age is not invalid ; (3) that his succession to patrimony in his natu- 
ral family is no bar to adoption ; and (4) that the English Law of Attainder has 
no application to India. 


* A. 8. No. 148 of 1890. 19th January 1893. 
1. (1882) I. L. R. 5 M. 73. 
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[Ref : 16 M. L.J. 178=29 M. 487 ; 29 M. 479]. . 3 

Appeal against the decree of the Subordinate Judge of 
Ellore in Original Suit No. 14 of 1888. 

The facts of this case appear sufficiently from the following 
judgment of the High Court :— a 

S. Subramaniem, P. Anandacharlu, and P. Subramania 
Aiyar for appellant. 

V. Bhashyam Aiyangar and S. Gopalasami Aiyangar tor 
respondent No. 2. 

C. Ramachandra Row Sahib for respondent No. 3. 

K. Krishnamachariar for respondent No. 4. 

JUDGMENT :—The property which is the subject of this 
litigation is the Zamindari of Nidadavole in the Godavari Dis- 
trict. Rajah Narayya Appa Rao was its last male owner, and on 
“th December 1864, he died, leaving him surviving two widows 
named Raja Papamma Rao, the Ist defendant, and Raja Chin- 
namma Rao who died in 1881. In June 1885 Raja Papamma 
Rao adopted Venkata Ramayya Appa Rao, the father of the 
minor 2nd defendant. The last male owner had two half-brothers 
named Ramachandra Appa Rao and Narasimha Appa Rao, and 
the plaintiff Venkatadri Appa Rao was the son of the latter. 

[81] The previous history of the family as shown by the 
pedigree set out in Ex. XII is shortly this. One Raja Narayya 
Appa Rao was the common ancestor of the plaintiff and the Ist 
defendant’s husband. He had married five wives and had one 
son by his third wife, viz., Venkata Narasimha Appa Rao, and 
two sons by his fifth wife viz., Ramachandra Appa Rao and 
Narasimha Appa Rao. Narayya Appa Rao rebelled against the 
late East India Company in 1783 and his Zamindari was deelared 
to be forfeited to the Government, but some time after his death, 
it was granted to his eldest son. The Zamindari then consisted 
of two estates, viz., Nidadavole and Nuzvid, and in 1802 the 
former was permanently granted under a sannad to Venkata 
Narasimha Appa Rao, the eldest son by the third wife, and the 
latter to the eldest of the two sons by the fifth wife, Ramachandra 
Appa Rao, No provision however being made for the 
second son by the fifth wife, Narasimha Appa Rao, he and after 
him his son, the plaintiff, received an allowance for their support 
from the Zamindars of Nuzvid and Nidadavole. Venkata 
Narasimha Appa Rao had no issue and adopted the plaintiffs 
natural brother, Narayya Appa Rao, and Ramachandra Appa 


¿Rao was succeeded by his son Sobhanadri Appa Rao. Rajas 
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Narayya Appa Rao and Sobhanadri Appa Rao since granted to 
‘the plaintiff in perpetuity for the:support of his family two Mittas, 
the former, the Mitta of Tangellamudy out of the estate of 
Nidadavole, and the latter, the Mitta of Chinnavendra, out of 
‘the Nuzvid estate. Sobhanadri Appa Rao had six sons and the 
minor 2nd defendant’s father was one of them, and his mother 
_ was the sister of the 1st defendant. 

Venkataramayya Appa Rao, the adopted son of the Ist 
defendant, died on the 1st January 1888 and was succeeded by 
his minor son, the 2nd defendant who is now under the guardian- 
ship of the Court of Wards. In June 1888, plaintiff brought this 
suit to have it declared that the adoption of 2nd defendant's 
father was invalid and ‘that as the nearest reversioner, he (the 
plaintiff) was entitled to the estate of Nidadavole on the death 
of the Ist defeudant. The plaint, as originally framed, stated 
among other things that the plaintiff and the late Raja Narayya 
Appa Rao were undivided and that the former was the chief heir to 
the 1st defendant, but the plaintiffs Vakil has since made a state- 
ment to the effect that the plaintiff rested his claim only on his 
position as reversionary heir and not as an alleged coparcener. 

- [82] The substantial question therefore for determination 
in this suit was whether the adoption of 2nd defendant’s father 
Venkataramayya Appa Rao was invalid. In paragraph 5 of the 
plaint the adoption is impeached on five grounds, viz., (1) that 
Venkataramayya Appa Rao was at the time of adoption about 
43 years of age and neither his father nor his mother was then 
alive, (2) that prior to his adoption he had instituted a partition 
suit*and obtained a decree for a share in the estate of his natural 
father Sobhanadri Appa Rao, (3) that he was not eligible for 
adoption, as, even after his adoption, he separately performed the 
Sraddha of his natural father, (4) that the 1st defendant had no 
authority to make the adoption, and (5) that she made the 
adoption from corrupt motives, contrary to the intention of her 
co-widow Chinnamma Rao. 

It was contended for the defendants thatthe 1st defendant 
had her husband’s authority to make the adoption, that though 
Venkataramayya’s parents had-died prior to his adoption, his step- 
mother was alive and gave him in adoption, as she was entitled 
to do under Hindu Law, that the plaintiff consented to, and 
acquiesced in the adoption and that the other objections urged 
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against it were entitled to no weight. Another ground of defence 


Naray: : 

ace was that the common ancestor Narayya Appa Rao was a 
v. proclaimed rebel and the plaintiff who had to . trace his relation- 

Venkatadri 


Appa Row. Ship tothe late Zamindar through him, could not under the 
English law of attainder assert his claim as reversioner. 


The two issues that relate to the adoption are the 5th and 

6th, and the factum of. the adoption was not disputed by the . 
plaintiff. The Subordinate Judge considered that the Ist 
defendant had been authorized by her husband ‘to make the 
adoption but he was of opinion that Venkataramayya Appa Rao 
was not eligible for adoption, as his natural parents had died 
prior to it, and as his stepmother was not competent to give- 
him in adoption. He considered further that although Venkata- 
ramayya Appa Rao was 40 or-4l'years of age at the time of his 
adoption, he was unmarried and his adoption could not be 
impeached on account of his age according to decided cases. He 
thought, however, that in the circumstances of this case, the 
adoption was in the nature of the Kritrima form. He held 
further that neither plaintiffs consent to the adoption nor his 
acquiescence therein was proved and that the other objections 
urged against it were not tenable. [83] He was also of opinion 
that the plaintiff was not debarred from maintaining this suit 
by the rebellion of the common ancestor Narayya Appa 
Rao. On the ground, however, that a step-mother was not 
competent to give her step-son in adoption, that Venkataramayya 
= Appa Rao was really an orphan at the date-of the adop- 
tion and that his adoption was invalid, he decreed the claim, 
From this decision both defendants have appealed, the° Ist 
defendant in No. 145 and the 2nd defendant in No. 148 of 1890. 

+ * * 


Regular appeal No. 148 of 1890—The main question for 
decision in this appeal is whether Venkataramayya’s step-mother 
was competent to give him in adoption. It is urged on appellant’s 
behalf that the step-mother Venkataramanayamma Rao had been 
directed by her husband to give her step-son Venkataramayya in 
adoption whenever the lst defendant should ask her to do so, 
that the plaintiff was present at, and acquiesced in the adoption 
and that apart from those facts a step-mother is, in default of 
the natural mother, competent under Hindu law to give her step- 
son in adoption, 


k 
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[The court found that the alleged direction by the husband 
to give in adoption was untrue and that the plaintiff did not 
consent to the adoption and proceeded as follows :—] 

The next question for consideration is whether in default of 
the natural ‘motner, a step-mother is competent under Hindu 
Law to give her step-son in adoption. On this point, the 
appellant’s contention in the court below was that Venkataramayya 
Appa Rao was not an orphan in the sense in which the word is 
understood in English Law, that his step-mother took the place 
of his-natural mother on the death of the latter, and that she was, 
therefore, competent to give him in adoption. After discussing 
the question at considerable length in paras. 139 to 195 of his 
judgment, the Subordinate Judge holds that a step-mother has 


no property in her step-son and that she is therefore incompetent’ 


to dispose of him by gift in adoption. It is argued on appellant’s 
behalf that the word used in all the texts is mother, that the 
word mother is a generic term, and includes step-mother, and 
that she is therefore competent to give her step-son in adoption. 
It is [8%] further urged that, in theory, gift is prescribed in the 
case of adoption by reason of parental authority, ‘that that 
authority is real only so long as the son is a minor, that when he 
attains majority, he is swe juris, that his mother has no indepen- 
dence of action and is practically under his control if his father 
happens to die, that gift is then necessary in the case of his adoption 
as a mere matter of form by reason of the legal fiction, and that 
it is sufficient if the step-mother gives her step-son in adoption. 

As far as we are aware, there is no Smriti which. deals ex- 
pressly with the step-mother’s power. There are, however, three 
principal Smritis which define an adopted son and the definitions 
show that a mother has power to give in adoption and that she 
has the power because she gave birth to her son. 

Vesishta says, “ A son formed of seminal fluids and of blood 


proceeds from his father and mother as an effect from its cause ;_ 


both parents have power to give or sell or desert him, Let no man 
give or accept an only son since he must remain to raise up pro- 
geny for the obsequies of his ancestor. Nor let a woman give or 
accept a son without the assent of her lord.”—(Madras Edition, 
II Dig. Bk. V., Ch. IV, Verse 273.) 

It is conceded that the received interpretation is that either 
parent has power to give and that the mother’s power is restrict- 
ed only during the life-time of her husband, 
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Manu declares, “He is called a son given whom his father 
or mother affectionately gives asa son, being alike (by class), 
andina time of distress, confirming the gift with water.” — 
(Manu, Ch. IX, 168). 

Yajnavalkya says, “He whom his father or his: mother 
gives for adoption shall be considered as a son given.” 

All the leading commentaries in Southern India adopt the 
definition, see Mit. Ch. I., S. 9, placitum 9, Smriti Chandrika, 
Krishnasami Aiyar’s translation, Ch. X, placitum 4, 2 ; Sarasvati 
Vilasa, Foulkes’ translation, placitum 359, and Madhaviya, Dr. 
Burnell’s translation, page 20. There can therefore be no doubt 
that after the father’s death, the mother has power to give her 
son in adoption. Does the word “mother” include step-mother? 

[85] As argued on appellant’s behalf, the term “ mother” is 
no doubt generic but in its primary sense, it connotes only natural 
mother, and the word step-mother is used when the father’s wife 
is intended to be denoted.. Etyrnologically also the word ‘ matha’ 
refers to the natural mother and means “‘ maker” that is the mak- 
er of the child in the womb, (Monier Williams’ Sanskrit Diction- 
ary). In offering funeral and annual obsequies, the Sanskrit word 
used to denote step-mother is sapatni matha, that is to say, 
co-wife-mother. It is true that in a secondary sense, it includes 
step-mother. So it does in the chapter on allotments made for 
widows. See Mit. Ch. I, S.7 and in the chapter on sapinda rela- 
tionship. But there must be a special reason either in the subject- 
matter of the text or in the context for departing from the ordinary 
meaning. - In the case before us, there is reason to conclude that the 
word is used in its primary sense only. Vasishta’s text shows’that 
besides the father the natural mother has alone property in the son 
and without ownership there can be no power to give in adoption. 
Again, adoption is prescribed for determining the filial relation 
arising from birth and creating a new filial relation by gift and the 
very nature of the subject indicates that the father and on his 
default the natural mother must be the person competent to 
determine it. It is also unreasonable to hold that a step-mother 
can dispose of her step-son by adoption, for when she has her sons 
of her own, she is likely to exercise the power in favor of her own 
son and to the prejudice of her step-son. That parental affection 
which ordinarily prevents a father or mother from giving the son 
in adoption when it is not to the son’s advantage is, as a general 
rule, wanting in the case of a step-mother. 
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We are not prepared to accede to the contention that after the 
son attains his majority the gift in adoption is only a formal act and 
it may be made by the step-mother. If so,why should not a brother, 
or maternal or paternal uncle, be likewise competent to give ? 


The Indian Majority Act has nothing to do with the Hindu 
law of adoption and the true theory is that the filiation arising 
from birth does not cease until and unless it is lawfully deter- 
mined by the father or mother. If the appellant’s contention 
were to prevail, the adoption would practically amount to the [86] 
adoption of son self-given which is forbidden by Adityapurana 
cited in Dattakachandrika in the note 7 to S. 9, the Aurasa and 
the Dattaka being the only two classes of sons recogaized in the 
present age. It is true that when among brothers one brother has 
sons, Manu says that they are the sons of all the brothers. This 
does not mean that a brother who has no son is not at liberty to 
adopt when he has nephews but it is intended to denote that bro- 
ther’s sons are to be preferred for adoption to strangers. It is 
next urged that when a step-son is alive, no adoption is permitted 
though his father may have married several wives and that he is 
considered to be the son ofall. This is because a widow can only 
adopt for her husband and under his authority. The author of the 
Dattaka Mimamsa notices boththeabove-mentioned objections and 
concludes in S. 2, plac. 67 and 70 that among sapindas a brother's 
son must only be affiliated and that the step-son is the son of all 
the step-mothers because he originated from portions of their 
husband whilst the brother’s son is not so connected by containing 
portions of either the husband or the wife. The author of the 
Dattakachandrika comes to the sam? conclusion in S. 1, plac 23 
to 27: The principle appears to be this that the power to give in 
adoption is either with the father or natural mother with whom 
alone the son is connected by containing portions of his or her body. 

As regards authority we are referred to no decided case which 
is on all fours with the one before us. Several of the decisions 
referred to by the Subordinate Judge throw light however on the 
principles which ought to guide our decision. 

In Kumaravelu v. Virana Goundan} it was held that a 
step-mother is not entitled to succeed to her step-son in preference 
to a sapinda. The ground of decision is that the very reason 
assigned in Mit. Ch. H, S. 3, for the preference of the mother 
7. (1879) L L. R. 5 M. 81, 
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over the father shows that the natural mother is intended in that 
passage. This decision is only authority for the proposition that 
when the reason of the rule excludes its applicability to the step- 
mother, it is not to be taken as coming within. that rule. 

The second case is that of Muttammal v, Vengalukshmiam- 
mal 1, Itis only an authority for the proposition [87] that a 
step-mother is not an heirin preference to the paternal grand- 
mother. The ground of decision is that the name of the latter 
is, whilst that of the former is not, specified among the heirs men- 
tioned in the Mitakshara. . 

The third case is that of Mari v. Chinnammal 2. It was held 
thata paternal uncle excludes the step-mother and the principle 
laid down in Kumaravelu v. Virana Goundan 3, was approved. 

The fourth case is Subbaluvuammal v. Ammakutti Ammal 4, 
It was-held in that case that an orphan cannot be adopted and 
it is an authority for the proposition that to constitute an adop- 
tion there must be a giving as well as a receiving and that in the. 
case of an orphan, there is no one competent to give. 

The fifth case is that of Narayanasamiv. Kuppusami 5, 
in which it was held that a widow cannot give her only son in 
adoption and that she is competent to give in adoption where her 
husband is legally competent to give and where there is no express 
prohibition from him. It is an authority for the proposition there- 
in laid down, viz., that three principles appear to regulate the 
power to give in adoption, (1) the son is the joint property of the 
father and mother for the purpose of a gift in adoption, (2) when 
there is a competition between the father and the mother the for- 
mer. has a predominant interest or a potential voice, and (3) after 
the father’s death the property survives to the mother. . 

The sixth case is that of Bai Daya v. Natha Govindlal 6. 
It was held in that case that a step-son is under no legal obli- 
gation to support his mother independently of the existence of 
family property in his hands. Adverting to Manu’s text, “mother 
and father in their old age, virtuous wife and an infant son, must 
be maintained.” The court observed that the word used in the 
text is Matha, that the primary meaning of Matha is natural 
mother, that it is only in a secondary or figurative sense that it 


could mean step-mother, and that - conclusion, that it is intended 


1.. (1882) I. L. R. 5 M. 82. (1884) I. L. R. 8 M. 108. 
8. (1879) I. L. R. 5 M. 31. 7 (1864) 2 M. H. O; R. 130. 
5. (1887) I. L. R. 11 M. 48. 6. (1885) I. L. R. 9 B. 279. 


* i 
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to be used in the latter sense, must be drawn from thé context 
or comparison of cognate texts. 

The seventh case is Bashetiappa bin Baslingappa v. Shiviin- 
gappa bin Ballappa 1, and it was [88] there decided that a gift 
in adoption by the brother made after the death of the father and 
mother, though made with the previous assent of his father is in- 
valid. The ground of decision was that the Hindu law does not 
permit a man after the decease of his father and mother, either 


with or without the authority of both or either of them, to give 


his brother in adoption. We are of opinion that there is no war- 
rant either in the Smritis or in the decisions for the contention 
that a step-mother is competent to give her step-son in adoption. 

The next question argued before us is that raised by the eighth 
issue and the Subordinate Judge has fully discussed it in paragraphs 
72 to 73 of his judgment and we agree in the conclusion at.which 
he has arrived. We also think that the old English law of attainder 
did not apply in India in 1783, and that even if it did, there was 
no formal conviction for treason nor judgment of outlawry. 

The resumption of the Zamindari was an act of state and 
the law applicable to the case is that laid down in the Mayor of 
Lyons v. East India Company 2. There the question for decision 
was whether that portion of the English law which incapacitates 
aliens from holding real estate and transmitting it by descent or 
otherwise extended to Calcutta, and the Privy Council held 
‘ where foreign settlement is obtained in an inhabited country by 
conquest, or by cession from another power, the lex loci applies 
and the law of the country continues to apply until the Crown or 
the degislature changes it. Attainder was feudal in origin and 
was an incident of the relation of lord and vassal and not of sove- 
reign and subject and in this sense it was unknown to Hindu law.” 

There is no other ground of objection argued in suppport of 
this appeal. Though Papamma Rao’s authority to adopt was 
denied in the plaint, the Subordinate Judge considered it proved 
and there is sufficient evidence to warrant the finding. Again the 
2nd defendant’s father was at the time of adoption 40 or 41 years 
of age, but he was unmarried. In Dattakachandrika, Ss. 2, 33, 
the commentator after discussing the question concludes thus 
“the practice of the ancients even in respect to the adoption of-a 


‘son unlimited to a particular time is upheld.” 


1. (1878) 10 B. H- C. R. 268. 2, (1886) 1 M.P.C. 176, 
12 
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_ [89] We are unable to hold that Venkataramayya Appa 
Rao’s adoption is invalid by reason of his age. Nor is the fact 
that he obtained a share in Sobhanadri’s estate prior to adoption 
fatal to its validity. It is true that adoption severs one from 
one’s natural family but there is no text to the effect that the 
taking of a share in one’s patrimony fixes one in the natural family 


so as to render him subsequently ineligible for adoption. It is 


true that the adoption of a person who is 40 years old and who has 
inherited to his father twenty years after the latter’s death is 
unusual, but it is under Hindu law no ground of invalidity. 
Though it is some evidence to show that the motive with which 
the adoption was made was a desire rather to favour the Ist defen- 
dant’s sister’s son at the expense of her husband’s reversioner 
than to secure her husband’s spiritual benefit, we cannot set aside 
the adoption on that ground. 

We do not consider it necessary to dwell further on this pact 
of the case as the objection that the adoption was not made dona 
fide is not pressed at the hearing on plaintiffs behalf on the ground 
that the adoption made by a step-mother is not valid. This appeal 
fails and we dismissit with costs. So far as the Vakil’s fee is 


` concerned, it is to be divided into four parts and-half of it to be 


awarded to the 2nd respondent and a quarter to each of the 3rd 
and 4th respondents. 


[S. C. 16 M. 214.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ Present:—Mr. Justice Muthusami Aiyarand Mr. Justice Best. 
Puthen Purayil Kurudipravan ... (Appt. Petr. in C. M. 
Kanara Kurup S. A. 59 of 90). * 


v. 
Puthen Purayil Kurudipravan ..: Respondent (Respt. in 
Govinda Kurup C. M.S. A. 59 of 90), 
Transfer of Property Act IV of 1882, Ss. 92, 93—Mortgage--Redemption decree. 
A decree for redemption of a kanom mortgage directed that on payment sf the 


amount due to the mortgagee within six months, the mortgagor should recover — 


possession of the property but did not contain a direction that in default of payment 

within the time fixed the property should be sold. The mortgagee appealed against 
the decree. While the appeal was ponding, but after the time fixed for the payment 
of the mortgage amount had expired, the mortgagor applied for execution of the 
[90] decree producing in court the amount due to the mortgagee and applying for 
extension, if necessary, of tha time fixed for payment. The mortgages objected to 
it. The court allowed the execution holding that the mortgagee not having 
obtained an order for sale under S. 98 of Act LV of 1882, the mortgagor was eittitled 


* L. P. A. No. 39 of 1891. 12th April 1892. 


VOL. IIL. THE MADRAS LAW JOURNAL REPORTS, 91 


to recover possession. The defendants received the money deposited but appealed 
against the ordér of the court : 


Held by Best J. that the mortgagee having received the money must be held to 
have waived his right to object to it has paid out of time. 


Hiald by Muthusami Atyar J. that under the Transfer of Property Act a morl- 
gagor, decree-holder, does no lose his right to redeem notwithstanding default in 
paying the mortgage amount v thin the time fixed by the deoree, unless and until 
the mortgagee obtains an order for sale or for foreclosure under S. 93 of the Act. 

| Dist: 19 A. 180; Ref. 19 M. 40 F.B. 25 M. 300 F B. 28 B. 102 17 C.W.N, 457.] 


Appeal under S. 15 of the Letters Patent against the order 
of Mr. Justice Parker, dated 7th August 1891, passed on Appeal 
against Appellate Order No. 59 of 1890 confirming the order of 
the District Judge of North Malabar, passed on Miscellaneous 
Petition No 140 of 1890. í 


The facts of this case appear sufficiently from the following 
judgment of Muthusami Aiyar J :— 


K. P. Sankara Menon for C. Sankaran Nair for appellant. 


P. R. Sundara Aiyar for V. Bhashyam Aiyangar for 


respondent 

The Court delivered the following 

JUDGMENTS : Best, J:—-The case is not on all fours with 
that Patloji v. Ganu 1, as supposed by the learned judge under the 
mistaken impression that the defendant’s appeal was withdrawn 
on the 21st August 1889. It appears that only so much of the 
appeal as objected to the surrender of the property was with- 
drawn ; but. so far as it related’ to the amount payable by plaintiff 
before he could redeem, the appeal was not withdrawn, but it 
’ was dismissed and the lower court’s decree affirmed, on the 6th 
June 1890. Plaintiffs application for execution, which was made 
on the 10th February 1890,-was therefore during the pendency of 
the appeal. It was however after expiry of six months allowed in the 
decree then under appeal, the date of which is, 16th March 1889. 

It has been held by this court in L. P. A, No. 30 of 1890, 
Manavikraman v. Unniappan 2 that the mere pendency of 
the appeal will not extend the time and that though the 
decree passed on an appeal preferred by the defendant may 
give plaintiff afresh starting point of time within which he 
[91] may edecute, it does not necessarily, unless the appeal 
decree so declares, give him an extension of the time during which 
he must fulfil the condition precedent of making payment of the 
money within the time allowed or getting the time extended 
under the proviso to S. 93 of the Transfer of Property Act. 

1, (1890) I. L. R. 15 B. 870, 2, (1891) I. L. R. 15 M. 170, 
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It has been held in Elayadath v. Krishna 1, that this proviso 


“has no application when the mortgagee does not apply for a fore-. 


closure, or where the original decree does not contain the last clause 
mentioned in S. 92.” It is therefore inapplicable to the present case. 
=~ ` As was observed, however, in L. P. A. No. 30 of 1890, “In- 
asmuch as the ae of the Appellate Court becomes the final 


decree in the suit, S. 92 imposes upon that court the duty (if the ~ 


decree of the ne court has not been executed) of prescribing a 
date within six months of the date of that decree within which plain- 
tiff must pay the redemption-money to the defendant or into court: 
-The course adopted in that case was to set aside the orders 
theretofore passed and to remand the application for execution to 
the Court of First Instance, “ for disposal after giving plaintiff 
time to apply to the District Court (which passed the final decree 
in the suit) for amendment of the decree in accordance with the 
statutory directions contained in S. 92,” 

In the present case, I do not think it necessary to adopt that 
course, because defendants have accépted the money paid by the 
plaintiff, and the latter is already in possession of the land. By 
accepting the money tendered by the plaintiff, the defendants 
must be held to have waived their right to object to the.same as 


paid out of time. 
` I would therefore set aside the orders of the District Judge 


‘and also that of the learned judge of this court confirming the 


same, and direct each party to bear his own costs in this court 


and in the Lower Appellate Court. 
Muthusami Aiyar, J.:—I am also of opinion that the order 


appealed against cannot be supported. | The decree sought to be 


executed was passed in Original Suit No. 41 of 1888 for the 
redemption of a kanom or an usufructuary mortgage. It directed 
surrender of the property demised on kanom upon payment of the 
kanom amount and the value of improvements within six months 
[92] from the date on which it was passed, viz., the 16th March 
1889. It did not, however, contain a direction, as required by 
S. 92 of the Transfer of Property Act, that on default of payment 
on or before the day fixed by the court, the property should be 
sold. The defendants (mortgagees) appealed from the decree so 
far as it directed surrender of the kanom property and related to 
the amount payable to them prior to redemption. In August 
1889, they waived the objection they took against the direction 
a, e9) L RMT 


go 
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to surrender and, to that extent, withdrew theiy appeal... The 
remainder of the appeal was heard and the original-decfee was 
confirmed in June 1890. Though the six: months fixed by that 
decree had then expired, the Appellate Court did not direct 
that the period be computed from the date on which the appellate 
decree was passed. Nor did it add to, the original decree with 
reference to the last clause of S. 92 that “on default of payment 
within six months the kanom property be sold.” In February 1890 
when the appeal was pending, the mortgagor applied for execution 
of the original decree poducing in court the amount which he had 
to pay under it prior to redemption and alleging that he had not 
tendered payment within six months from the date of the original 
decree as the defendants had appealed from it, and praying that 
if necessary, the said period of six months be extended, and the 
decree executed. The defendants opposed this application and 
objected to the extension of time. The Subordinate Judge who 
passed the original decree held that if necessary, it was competent 
to him to extend the'time but that the plaintiff's right to execute 
the decree continued to subsist, notwithstanding the expiration of 
six months, until, after default, the defendants applied for sale and 
an order was made for sale under S. 93 of Act IV of 1882. On 
this view he held that the original decree might be executed if the 
kanom amount and the value of improvements were deposited in 
court by three o’clock P.M., next day. The amount was accord- 
ingly deposited and paid out to the defendants and the kanom 
property was placed by process of court in the- plaintiffs possession. 
Though the defendants received the kanomamount yet they appeal- 
edto’the District Court against the order of thé Subordinate Judge. 
In July 1890, the District Judge set aside the order‘on’ the ground 
thata court executing its decree was bound to construe it strictly 
and was not justified in extending the time fixed therein. “The 
[93] plaintiff appealed to the High Court against this-order and 
Mr. Justice Parker dismissed the appeal. The learned judge ob- 
served that the appeal preferred against the original decree-having 
been withdrawn and no decree having been passed on the appeal, 
there was no ground for the contention that six months-should be 
reckoned from the date of the final order: of the Appellate Court. 

Hence this appeal under the Letters Patent. It seems tomme that 
the real question for determination is wnether on-the expiration of 
six months, the right of ee ia pecamer extinct under Act TY 
of. see: ; > a me $ ca oe a 
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The mortgage of which redemption was decreed was a kanom 
or an usufructuary mortgage and under S. 92, the decree could 
only direct the sale of the kanom property on default of. payment, 
within the time fixed by the decree. Such being the case, the mort- 
gagee could only claim on default an order under S. 93 that the 


‘property should be sold. It is no doubt true that according to the 


former practice in England, the decree for redemption directed 
that on failure of the plaintiff to pay the amount on the due date, 
the suit do stand dismissed and that such dismissal was held to 
operate as a judgment of foreclosure. But under the conveyancing 
and Law of Property Act, 1881, 44 and 45 Vict, Ch: XLI, S. 25, 
the court was at liberty to order a sale in a suit for redemption 
and the provision for sale contained in 5, 92 is apparently taken ° 
from the last-mentioned statute. 


Thus the scheme of the Transfer of Property Act appears to 
be this; where the mortgage decreed to be redeemed is an 
usufructuary mortgage, the court is to fix a time for payment 
of the mortgage debt, and make an order under S. 92 for the sale 
of the mortgaged property in’ default of payment on the due date: 
the mortgagee is to obtain an order under S. 93, on default being 
made, that the property be sold; and the mortgagor's’ right of 
redemption is to cease then to be enforceable. Before, however, 
the property is actually sold it will still be open to him, as 
jadgment-debtor, if not as mortgagor, to obviate the necessity 
for the sale by paying what is due in court. In the case before 
us, the mortgagee never obtained an order for sale under S. 93 and 
the mortgagor’s. right of redemption never became extinct, and the 
necessity for şale was obviated by payment before any orderewas 
made under S. 93. It must also be remembered that all that the 


- [94] mortgagee could claim by reason of the sale, permitted by 


Act IV of 1882, S. 92, is so much of the sale proceeds as is suffi- 
cient to pay what is due to him. The District Judge is tn error 
in not taking the whole scheme of the Transfer of Property Act 
into his consideration. The order made by Mr. Justice Parker 
proceeds on the view that the appeal preferred from the original 
decree was wholly withdrawn and that there was no appeal decree 
at all, whilst in fact there was an appeal decree and that decree 


simply confirmed the original decree as in the case cited before 


us, (L. P. A. No. 30 of 1890). 

The order of the Subordinate Judge appears to me to be cor- 
rect even on the view that he could not extend the time. On this 
ground I concur in the order proposed by my learned colleague 
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IN THE HIGH COURT OF JUDICATOURE AT MADRAS. 
Present :—Sir Arthur J. H. Collins, Kt. Chief ISHS and 
Mr. Justice Davies. 
Raman alias Thekkadath Nair... Appellant (Plaintif) * 


v. 

K. M. T. Subramaniya Aiyar ... Respondent (Defendant). 
Slander—Absolute privilege—Privilege of judge. Raman alias 
Words spoken by a judge whilst trying æ cause in court are ER privi- Thekkadath 

leged and no action will lie against him for the use of such words even though they ti 
be false, malicious, and irrelevant to the case, Sabana 
Appeal against the decree of the District Judge of North Aiyar. 


Malabar in Original Suit No. 1 of 1892. 

This was a suit for one anna damages for slander alleged t to 
have been uttered by the defendant, a District Munsif, against the 
plaintiff who was a party in two suits Nos. 177 and 178 of 1892 
in the defendant’s court. The plaintiff alleged that the defend- 
ant, as soon as suit No. 177 was called, used certain expressions, 
meaning ‘unmannerly persons and vagabonds’ in connection with 
the plaintiff and his family and said that they should not be 
allowed to enter the court. The plaintiff further alleged that, after 
the disposal of suit No. 177, when suit No. 178 was called and the 
plaintiff's name mentioned as defendant therein, the Munsif used: 

` [98] similar defamatory expressions regarding the plaintiff. The 
plaint stated that the words were used wilfully, unnecessarily, 
maliciously and without reasonable cause. The District Judge 
without issuing notice to the defendant dismissed the suit on the . 
ground that the words alleged to have been used were absolutely. 
privileged having been uttered by the defendant in his capacity 
as a fudge, and that under Act XVIII of 1850 no suit would lie 
against the defendant for the act complained of. 

The plaintiff appealed to the High Court. 

H. G. Wedderburn for appellant. 

P. R. Sundara Aiyar for respondent. 

Wedderburn:—Act XVIII of 1850 has nothing to do with iis 
case. It does not protect a judge against an action for defama- 
tion. See Vinayak Divakar v. Bai Itcha 1, Vexkat Shrinivas 
V. J. F. Armstrong, 2. 

Sundara Aiyar :—The suit is not dismissed merely on the 
ground that Act XVIII of 1850 applies. The ground of decision 


* A. S. No. 77 of 1892. 18th April 1898. À 


1. (1866) 3 B. H.C. R. 36, 2. (1866) 3 B. H. 0. R. 47. 
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really is that no.action will lie agairist a judge for words uttered in 
his judicial capacity, and I submit. it is right. See Scott v. 
Stansfield 1, Dawkins v. Lord Rokeby 2, Dawkins v. Prince 
Edward of Saxe . Weimar È , Munster. v. Lamb 4. .This rule 
has been followed here in Ponnusami Piljai’s case. 
~ Chief Justice :—How.can:the words.be said to. have been 
uttered by the Munsif in his judicial capacity ? The plaintiff was 
not then giving evidence.’ . : 
Sundara Aiyar:—That is not necessary. It is enough if 


‘ words were uttered by the Munsif in his office as judge. See 
“Regina v. Skinner 5 , quoted in Thomas v. Churton & , referred 


to also in Sullivan v. Norton.. When the case was called 
the Munsif became seized of it. And his words must be taken 
to have been uttered in the course of the trial. Otherwise it 
will be impossible to say when the trial commences. The English 
rule has -been adopted in Indian Courts with regard to parties 
and witnesses. See Baboo Gunesh Dutt Singh v. Mugneeram 
Chowdhry 8 Hinde v. Baudry 9, Manjaya v. Sesha Setti 10, 
[96] Venkat: Narasimha v. Kotavya 1, Nathuji Muleshvar v. 


Lalbhi Ravidat!*, Dawan Singh v. Mahip Sek” Ibin Hosein 
v. Haidar 14, 


Wedderburn (in reply) :—The examination of witnesses had — 
not commenced and nothing really had been done in the case. I 
submit case the could notbe said to have begun and the defendant 


could not be said to have uttered the words in his judicial capacity. 


J UDGMENT.—This was an action for slander, and it was 
alleged in the plaint that:the words complained of were . uttered by 
the defendant, who is the Munsif.of Payyoli, during the hearing of 
a suit to which .the plaintiff was a party. The District Judge 
rejected the plaint.under S. 54, Civil Procedure Code, holding 
that the suit was barred under a pasitive rule of lawand that Act 
XVIII of 1850 applied. The real question for our decision is, can ` 
an. action: for slander be maintained against a-judge for words. 
used by him whilst trying a cause in court even though such words 
were alleged to. be false, malicious, and?without reasonable causé. 


‘This question has long been decided in the negative by the courts 


aie (1868 L. R. 8 Ex 290, 2. (1878) L; R.8 QB. at p. 264. 
3. (1876) 1 Q. B. D. 499. 4, (1888) 11 Q B. D. 607. 
5. (1773) Loft, 55, 56. 6. (1862) 2 B. &S. 477 at p. 478. 
7. (1886) T. L. R. 10 M. 28. ` 8. (1872) 11 B. L. R. 328. 
9. TOR L. R. 2 M. 14. 10. (1887) I. L. R. 11 M. 477 
11. (1859) I. L. R. kS M. 874. 12, (1889) I. L. R. 14. B. 97 
13. I.L. R. 10 A. 425, 14. (1885) I, R. 12 O. 109, 


VOL. III. THE ‘MADRAS LAW JOURNAL REPORTS. ` 97 


in England on the ground of public policy, and we think that'the 
English law is applicable to courts in India. In Scott v. Stans- 
field 1, the facts were very similar to the present case, and the 
Court of Exchequer, consisting of Kelly, ©. B. and Martin 
Bramwell and Channell, B.-B, unanimously decided that such an 
action ‘would not’lie; the reasons given were that it is essential in 
all courts that the judges who are appointed to administer the law 
should be permitted to administer it under the protection of the 
Jaw independently and freely without favor and -without fear. 


The provision of the Law is not for the protection or benefit of a ` 


malicious or corrupt judge, but for the benefit of the public, whose 
. interest it is that the judges exercise their functions with indepen- 
dence and without fear of consequences. In Dawkins v. Lord 
Rokeby 2,.the Court of Exchequer Chamber consisting of nine 
judges held that the authorities are clear, uniform and conclusive 
that no action of slander, lies against judges. for words spoken 
in the ordinary course of any proceeding before any court or 
tribunal recognised by law. A Full Bench of the Madras 
High Court has held that the English authorities on this subject 
ipoly to judges and courts in India. See Sullivan v. Norton 3. [97] 
Act XVIII, of 1850 quoted by the District Judge does not appear 
to apply in a case like the present. ,We dismiss the aa with 


costs. E 
[s..C. 17 M. 377]. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 
Parker. 


Venkatarayer ... Petitioner (Defendant).* 
0. 
- Jambu Atyar, ... Counter-Petr. (Plaintiff). 


“Civil Procedure Coda, S. 589— Appeals from orders in insolvency proceedings 
— Jurisdiction, 

Where an application for insolvency is made by a judgment-debtor in the course 
of execution proceedings 1 in a suit instituted in the Subordinate Court, the subject- 
matter of which is over Rs. 5,000 in value, the appeal from the order of the Subor- 
dinate Court granting the application lies te the High Court and not to the District 
Court. 

Held, with reference i Cl. (a) of S. 589, that a Subordinate Court should not 
be deemed tobe subordinate’ to the District Court as regards suits the subject- 
matter of which exceeds Rs. 5,000. 

(Diss, 28 A.56; 27B. 604; 19 M, L. J. 68; 41.0. 618]. 

\ - Petition under Section 622 of the Civil Procedure Code 


praying the High Court to revise the order of the District Judge 
of Tanjóre dated 27th October 1891 passed on Appeal against 


* O. R. P. No. 17°of 1892. 25th' November 1892. 


1. (1868) L. R. 3 Ex 220. 2. (1978) L. R. 8 Q. B. 255. 
3. (1886) I. L, R, 10 M. 38, . 
13 
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Order No. ‘9+ of 1891 presented against the order of-the Sub- 
ordinate Judge of Tanjore in Insolvency Petition No. 2 of 1890 
(in connection with Pet'tion No. 36 of 1886). 

M. E. Srirangachariar for M. O. Parthas iradhi Aiyangar 
for petitioner. 


P. S. Sivaswami Aiyar and-T. R. Ramachandra Aer fae 
Counter-petitioner. 

JUDGMENT :—The question before us is whether the 
appeal lies to the District Court or to the High Court. The suit 


’ in which the order was: passed was one in which the subject- 


matter was over Rs. 5,000 in value and the appeal in the .suit ` 
therefore lay to the High Court. 

- As S. 589: Civil Procedure Code, was first enacted appeals 
from orders specified under S. 588, Cl. 17, lay in all cases to the 
[98] High Court. This was modified by Act VII of 1888 in 
which the court to hear the appeal in the suit was made to hear 
the appeal against the orders in insolvency matters. The section 
thus modified failed however to provide for cases in which orders 
in insolvency matters were ‘passed by courts of small causes, and 
by S. 3. Act X of 1888, it was provided that an appeal from an 
order specified in S. 588, Cl. 17, should lie (æ) to the District 
Court when the order was passed by a court subordinate to that 
court, and (c) to the High Court in any other case. 

The question therefore is whether.Cl. (a) operates to transfer 
the jurisdiction from the High Court to the District Court in cases 
in which the subject-matter of the suit is over Rs. 5,000 in value. 

Section 2 of the Code of Civil Procedure makes a Subordinate 
Court subordinate both to the High Court and the District Court, 
but the Civil Courts Act gives the appellate jurisdiction exclu- 
sively to the High Court in suits in which the subject-matter i is 
over Rs. 5,000 in value Bearing in mind that S. 589, Civil Proce- 
dure Code, was passed to regulate the appellate jurisdiction in 
appeals from orders, we are of opinion that the words “court sub- 
ordinate to that court” must be construed with reference to its 
appellate jurisdiction. It would be anomalous that the District 
Court should have jucisdiction to hear appeals from such orders 
when it had no jurisdiction to hear an appeal in the suit ‘itself, 


‘and the first clause in the section points to an intention to give 


jurisdiction in insolvency matters to the ordinary appellate forum. / 
. We must set aside the order of the District Court and direct 


‘that the appeal be returned, to the party for presentation in the 


High Court. Appellant is entitled to his costs in this’ appeal, 
but we make no order as to costs in the court below since the 
point was not taken there, 
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[S. C. 61 M. 294] Bo N ' 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr,. Justice Muthusamt Aiyar and Mr. Justice 
Wilkinson. 


Balakrishna Aiyar a Appellant (Plaintiff) * 
2 
The Secretary of State `... Respondent (Deft). 


for India in Council. 


[99] Limitation Act XV of 1877, Sch II, Arts. 120, E ee ee decree 


— Periodically recurring right. 


Article 181 of the Limitation Act applies only to suits where consequential 


relief is asked for, by virtue of a periodically recurring right and not to a suit for 
a mere declaration of such right. 


A suit fora declaration of the right to certain yearly remissions of revenue is 
eve by Art. 120'and not by Art. 181. ~ 
- 4 Ref ::1. 0. L. a. 78. 


Seend Appeal. against the decree of the. District: Judge of 
Chingleput in Appeal Suit No.: 6 of 1891,:confirming the decree of 
the District Munsif of Chingleput in Original Suit No. 482 of 1889. 

The facts of this case are sufficiently set out in the following 
judgment of the High Court.. 

M. O. Parthasaradm Aiyangar for Appellant. 

‘P. R. Sundara diyar for the Acting Government Pleader 
(S. Subramaniem) for Respondent. 

“JUDGMENT :—This was a suit brought by the appellant 
to establish his right to certain yearly remissions and to have it 
declared that the Government 1s not entitled to’ levy full assess- 
ment without granting those remissions. They are called Tiyaja- 
kari remission and Varam remission, under the orders, of the Board 
of Revenue. Theappellant rested his claim on a permanent cowle 
alleged to have been granted by the Government to his ancestors on 
the 29th April 1785. He stated further that so long as the amani 
system prevailed, the.Government paid to appellant’s family the 
excess kudivaram at the rates mentioned in the cowle and that 
when the system of fixed money assessment was substituted for the 
amani system, the Government remitted a portion of.the money 
assessment at certain rates till 1878. It was contended for res- 
pondent that the civil courts had no jurisdiction to entertain a suit 
relating to the rate and amount of assessment payable to the Gov- 
ernment: and that the claim was barred by limitation.. The only 
questions tried in this suit were those of jurisdiction and limita- 
tion. The District Munsif determined them. both against the 


* S, A. No. 1694 of 1891, " 4th October 1892. 
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appellant, and, on appeal,.the District Judge considered it sufficient 


_ to decide that the suit was barred. It is urged before us that the: 


right in question is one which recurs every year and that Article 131, 
second schedule of the Act of Limitations, is applicable to this case. 
We do not consider, however, this contention to bé'tenable. ‘Article 
131 applies only to those suits in which a decree for consequential 
[100] relief is asked for by virtue of the: periodically recurring 


‘ right and in the present case no such relief has been asked, although 


the remission claimed ‘has been refused from the year 1878. We 
must therefore hold that Article 120 applies to this suit which was | 
brought: to obtain a merely declaratory decree. It is held in 
Pdchaunthee v. Chinnappan 1, that a suit for declaration of 
title to land was barred by Art. 120 and we observe that even 
according to Art. 131 time begins to run from the date when the 
plaintiff is first refused the enjoyment of his periodically recurring 
right. , ; 

As the present suit was snot brought within six years from the 
date when plaintiffs right was denied and as it is for.declaration 
of title, it is barred. l 

The second appeal is dense TR TTR 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Parker and Mr. Justice Shephard. 
Sri Rajah Veeravara Thodhramal Raj- } a 
~ yalakshmi Devi Garu, widow of the | Appellants (lst &- sed 
late Zemindar, DhanunjayaDhtraju : Defendants).* ; 
Bahadur Garu, and another. j 
v. 


Sri ` Rajah' Veeravara Thodhramal 


Suryanarayana Dhatraju Bahadur} Respondent (Plaintiff). 


O Garu. 


Limitation—Adverse possession of limited interest—Possession as impartiblè 
estate-—Family Custom—Antiquity— Permanent sannad—Alteration of former 
tenure. 

Where an estate which was originally the joint partible property of a Hindu ‘ 


-family has been held for a long time (exeeding 14 years) by the senior branch of 


the family as an impartible estate, keld that this will not deprive the junior branch 
of the right to succeed to the property as an impartible estate on the failure of male 
issue in the senior branch, and that the widow of the last holder of the senior 
branch cannot resist the right of the junior branch to succeed. The possession o} 
one coparcener is prima facie the possession of all and is therefore not inconsistent 
with the rights of the remaining coparceners. ~ 

Per curiam: lf the senior branch had claimed to hold the estate as its self- 
acquisition or otherwise than as members of the joint family, the claim of the 


* a. S. No. 94 of 1891. ae 3nd March 1893. 
eo | 1 (1887)I. L. R. 10 M. 218. 
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junior branch_to succeed-in preference to the widow of the last holder of the senior, 
[101] branch would have been barred-by limitation. Limitation cannot veers to 
sive the holder a title which he never claimed. 

` Hold further, that in the case of a family of comparatively modern origin 
evidence of conduct extending over a period of 70 years is not sufficient to establish 
a special family custon of impartibillity. 

Where the permanent sannad indicates an intention i change the nature of 
the tenure on which the estate was formerly held and is made to an individual 
unconnected with the family of the original holder, the former tenure of une estate 


must be taken to have been altered. 
[Ref. 21 M. L. J. 500). 


Appeal against the decree of the District Judge of viaaa 
tam in Original Suit No. 15 of 1889. 

This was a suit, inter alia, for the recovery of half the Zamin- 
dari of Belgaum or Parvatipur. The Zemindari was granted about 
the end of the last century to one Somasundara Narayana for life. 
- Subsequently in 1803 it was converted into an absolute estate 
under an Istimrar sannad. The plaintiff alleged that it was an ordi- 
nary partible estate and claimed to recover a half share of it, the 
other half belonging according to him to the second defendant. 
The defendant contended, inter alia, that the estate was an impar- 
tible one, that the plaintiff's grandfather and her husband’s grand- 
father having effected a division, she was entitled to succeed in 
preference to the plaintiff, that the plaintiffs right to the estate 
was barred by limitation, her husband’s branch having been in 
possession of the estate for a long time to the exclusion of the 
plaintiff's branch. The District Judge found that the alleged 
division was unture, the estate was a partible one, that although 
it had been held and enjoyedas an impartible one for a period 
of about 70 years, this was not sufficient to prove a custom of 
impartibility, that the defendant’s branch had been in possession of 
the estate as an im partible one for a much longer than the statuory 
period, but their possession being consistent with the undivided 
character of the family, the plaintiff's right to succeed’ to the 
Zamindari as an undivilled coparcener on the death of the second 
defendant’s husband in preference to the defendant was not barred 
and that the plaintiff was entitled to succeed. 

The further facts of the case will appear ‘from the following 
judgment of the High Court. 

Defendants Nos. 1 and 3 dei 

S. Subramaniem for appellants. 
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[102] P. Subramnia Aiyar for appellant No. 2. 


y. Bhåshyam Aiyangar and TV. Seshagiri Aiyar ‘for 
respondent: = i 


JUDGMENT:—The real defendant in this case is the widow 
of the sixth Zamindar who died in 1888. He and the plaintiff 
were great-grandsons of acommon ancestor, the third Zamindar, 
who died in 1865. The other defendant is the plaintiffs younger, 
brother. Apart from the special defence-raised by the late Zamin- 
dar’s widow, there can be‘no doubt that the plaintiff was either 
on the Zamindar’s death entitled to the Zamindari as an impartible 
estate or was antecedently entitled asa coparcener with the deceas- 
ed ‘Zamindar. Admittedly: there was no ‘other person entitled, 
whether the Zamindari be regarded as partible or impartible. The 
plaint is framed on thé footing | that the Zamindari is partible and 
accordingly ‘it is asked that a division of it be made betwéen the 
plaintiff‘and’ his brother. `The defence raised, on theassumption 
that the property is partible, is two-fold. It is said that all right 
to the Zamindari was renounced by the plaintiff’s grandfather and 
that that renunciation is‘now binding-on the plaintiff. It is-also said 
that the’suit is barred by limitation by reason of the long contiun: 
ed adverse possession ofthe elder branch to which the defendant’s 
husband belonged.’ There is little or no dispute about the mode 
in which the Zamindari has beén enjoyed by the family, since-in 


the-person of Somasundara Narayana they came into possession in 


1796. He died in 1814 leaving two sons, Dhananjaya and Visvam*- 
bara the great- -grandfather of the plaintiff and ‘of the late husband 


. of the defendant: From 1814 till 1849 when’ Dhananjaya diéd, the 


Zamindari, with the exception of twa villages held by Visvambara 
for his maintenance, ` was ih’the ‘enjoyment of Dhananjaya. It 
appears that'tbe cash and jewels had been equally divided’ between 
them, (Exhibits XVIH, XIX). After Dhanahnjaya’s death without 
male i issue. the family seems to have got into difficulties and the 
estate was conveyed ona usufructuary mortgage to the Merangi 
Zamindar. It continued i in his possession till after Visvambara’s 
death in1865. At that.time the family consisted ‘of the latter’s 
two sons, Ramachandra and Janardana ; there was also’ ‘living ` a: 
daughter of Dhananjaya who made a claim for the Zamindari which 


-was settled by a compromise, (Exh. XX]. Shortly afterwards the 


Merangi Zamindar was persuaded to restore the Zamindari to 
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[103] the family in the person of the elder brother Ramachandra, 
and an arrangem nt, was then made between him and his younger 
brother whereby two villages were allotted to the platter for his 
maintenance. In the-kararnama executed on.13th-October 1866 
it is recited that the Zamindari has come into the possession of 
Ramachandra by right of primogeniture. (See Exh. VI, p. 14, and 
the so-called promissory note of same date, p..5)..;. All along it 
seems the relations between the two brothers were unfriendly. 
(See Ramachandra’s letter to the Collector, of December 1869, 
pp. 2 to +, and Janardan’s letter of 14th October 1870, p. 6). 


There is evidence that Ramachandra had taken in adoption 
Janardan’s son Sivanarayna, but the adoption -was strenuously 
denied by Ramachandra, F inally in 1870 a’ suit’ was brought by 
Sivanarayana against Ramachandra to have the alleged adoption 
declared, (see plaint, Exh. XXV, p. 45). Whilst this suit was pend- 
ing the defendant Ramachandra died ‘and the widow-and the bro- 
ther Janardana were brought on the record as his representatives. 
Between them'a compromise was arranged whereby it was agreed 
that the right to the Zamindari should pass to the plaintiff as the 
adopted son of the late Zamindar and that Janardana shéuld con- 
tinue to enjoy- the two villages which had been in his possession 
sincé 1866. The material part of the document of compromise is 
set out by the judge at p. 40 of the judgment. It is the document 
on which the appellant’s plea of renunciation is rested. Since the 
date of that compromise there has been no material change of 
circumstances. Janardana and after his death in 1885, his sons, 
remained in possession of the two villages while the rest of the 
estate was in the hands of Sivanarayana ant after his death tn 
March 1882 of his son Dhananjaya whose wido v it is that is now 
the ‘appellant before us. 


J 

On the above.facts which are not really disputed jid to which 
the oral evidence adds but little, ic is contended that the suit must 
fail inasmuch as it appears that tae senior branch.to which the 
defendant’s husband belonged held the Zemindari adversely since 
1865.. It is of course admitted that since, prima facie, the posses- 
sion of one coparcener is the possession of all, the possession, of 
the senior branch is not necessarily inconsistent with-the coparce- 
nary rights of the junior. It is incumbent on-the appellant resist- 
ing the plaintiff's claim on the plea of limitation to show that her 
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[104] husband’s and his father’s and grand-father’s enjoyment 


of the Zamindari was ‘not the enjoyment’ of a mere coparcener - 


but was inconsistent with the rights now asserted. 

If Ramachandra‘and his line had claimed to hold the'Zamin- 
dari as their own self-acquisition or otherwise than as members of 
the family, there can be no doubt that the plaintiffs clim would 
have been barred by limitation. Even then it does not follow that 
his claim would have been absolutely extinguished, for, on the 
death of the widow, the question of inheritance to her husband, the 
last male holder, would still have arisen. As the facts stand, 
however, the elder branch did not assume the position of strangers 
to the family ; they admitted the rights of the younger branch so 
far as those rights were compatible with the supposition that the 
Zamindari was impartible. On that footing the Zamindari was 


treated by all the members of the family. The fact that they were™ 


all under a misapprehension certainly would not prevent time 
running against the plaintiff, if he could be said to have been ex- 
cluded from possession within the meaning of the Limitation Act. 
We understood it to be almost admitted in argument that if the 
late Zamindar, the defendant’s husband, were now defendant, he 
would have a complete answer to a suit for partition brought by 
the plaintiff. However that may be, the case is different when 
on the failure of males.in the elder branch, no question of partition 
as between that branch and the younger branchcan arise. Assum- 
ing that the defendant’s husband resisted the plaintiff's claim for 
partition and in that sense held adversely to him, it does not follow 
that the plaintiff's right to possession on the death of the defend- 
ant’s husband is lost. In our opinion, limitation, while it cure’ the 
defect of title on the strength of which possession was maintained, 
cannot operate to give the holder a title which he never claimed. 
Regard must ke had to the animus with which possession is taken 
or held and nemo site issue custom posseision is mutave potest. A 


, person holding in the character of mortgagee may by dint of pos- 
session render unimpeachable a title which at the outset was defec- _ 


tive; but his acquired right is co-extensive with his claim, and he 
cannot on the strength of it go further and claim to be absolute 
proprietor. If a man claims an estate for life and that is consistent 
with his possession, the law will not, upon the mere fact of posses- 
sion, adjudge him to-be in under a higher right of a larger estate, 
Brown on Limitation, PP. 126, 76. 
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[105] In the present case it is clear that the rights of the junior 
branch were not absolutely extinguished. If, for instance, the 
last holder had died leaving no issue and no widow, it could not be 
contended that the property must go to Government as an escheat. 
It is only:in her capacity of widow, in virtue of her relation to the 
last holder, thatthe defendant can resist the plaintiffs claim. 
Unless she can show that her husband by long possession’ acquired 
a title such as would according to Hindu law descend to his widow, 
her position can be no stronger than that of Government or any 
other stranger. In our opinion she fails to establish any such title 
because she has proved no more than that her husband held the 
property as an impartible estate. She has not shown there was 
any allegation of a division or of self-acquisition. We think 
therefore that the plea of limitation is not well founded. 


The other ground of defence raised by the appellant is that all 
right to the Zamindari was renounced by the plaintiff's grandfather 
and that such renunciation is now binding on the plaintiff. As has 
been already pointed out, the supposed renunciation is contained 
in the document relating to the settlement of the suit, 1870. As 
far as can be ascertained, the point really raised in that suit was 
the alleged adoption of Sivanarayana asserted by him and denied 
by the original defendant Ramachandra. „How it came to pass that 
the contest was maintained, .is not explained. There is nothing 


to show what was the contention or “claim in this suit” which, 


Janardana by the razinama agreed to abandon. The result of the 
compromise was that Sivanarayana was admjtted to be the adopt- 
ed sop of the late Ramachandra and as such entitled to the Zamin- 


dari while his natural father was allowed to remain in enjoyment of ` 


the two villages. The arrangement which had subsisted in Rama- 
chandra’s lifetime was maintained, It is said that Janardana’s 
intention was to remove his co-parcenary rights in the Zamindari. 
We do not think that any question beyond that of the present 
enjoyment of theZamindari was present to the minds of the parties. 
To affirm that an abandonment of all further rights was intended 
is to say that partition was the subject which the parties had in 
view, whereas it is clear that there was no thought of such a thing. 
There was clearly no intention on the part of Janardana to 
separate himself and his descendants completely from the 
Zamindari. It was further contended on behalf of the appellant 
14 
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Rajalakshmi that the Zamindari [106] is an impartible one and that, as the 
Sit ae: -plaint alleges that the estate is partible and the prayer of it is 
rayana, framed accordingly, no relief can be given in the present suit. 

The District Judge gives an account of the origin of the 
Zamindari and there is really’ no dispute about it. It appears that 
as lateas about the middle of last century the estate figured as 
a Zamindari dependent on Vizianagram, that in 1766 there was no 
holder and that accordingly Lord Hobart granted fourteen villages 
apparently part of the original estate, to Sundaranarayana as an 
acknowledgment of the services of his father. This grant was by 
way of a lease for life but subsequently a permanent sannad was . 
given. This sannad is in the ordinary form. There is no definite 
evidence as to the tenure on which the original Zamindari was 
held. But assuming that it was an impartible estate there is no 
indication whatever of any intention to impress that character on 
the estate granted in 1802. On the contrary there is the clearest 
indication of an intention to change the nature of the tenure, for 
the first grant to the family now in possession was by way -of lease. 
Moreover the grant is made, for special reasons alleged, to an 
individual; unconnected with the family of the original Zamindar, 
and it is not made by way of restoration of an original estate. This 
being so. the main contention on the part of the appellant was 
that there was evidence rof a custom peculiar to the family, 
regulating the enjoyment and descent of the estate. It is true 
that as often as there has been a devolution of the estate, the 
eldest son,or in the absence of son, the brother of the last holder 
has assumed the position of Zamindar. Whether for reason of 
convenience or for other reasons, the estate has no doubt been 
treated by the family as if it were of an impartible character and 
as if all that the junior branch could claim was a right of suitable 
maintenance. This state of things has continued since the death 
of the first Zamindar in 1814 down to the date of the abortive 
suit for partition in 1885, a period of about seventy years. In our 
opinion, in the case of a family of comparatively modern origin, 
evidence of conduct extending over such’a short period is wholly 
inadequate to prove a special custom, It is impossible to predi- 
cate of thealleged usage that it is of an immemorial character, 

‘see Umrithnath Chowdhry v. Goureenath Chowdhry 1, Rama- 

lakshmi Ammaly. Sivanantha Perumal Sethurayar 2. 


4. (1670) 13 M. I. A. 542. 2. (1872) 14 M. I. A. 586, 
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[107] On the whole, therefore, we are of opinion that the 


appeal has failed and must be dismissed with costs. 





[S. C. 16 M. 440.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir Arthur J. H. Collins, Kt. Chief Justice, and ` 


Mr. Justice Parker. 
Valaravutu Ramaswami ... Appellant (Plaintiff).* 
Vv. 
Valaravutu Venkatesam and others... Respondents 
(Defendants). 
Hindu -Law—Iivheritance—Reunion—Re-united nephew of half-blood—Full 
brothers. 
A Hindu died leaving the son of a re-united half-brother and two full- 
brothers, held that the full brothers and the re-united nephew were entitled to his 


estate equally. 
[Ref. 11 M. L, J. 358=25 M 149; 19 M. L. J. 719=83 M. 165 ; 8 I.C. 741.] 


Second Appeal against the decree of the District Judge of 
Ganjam in Appeal Suit No. 290 of 1890, reversing the decree of 
the District Munsif of Chicacole in Original Suit No. 350 of 1890. 

The facts of this case appear sufficiently from the following 
judgment of the High Court: — 

C. R. Pattabhirama Aiyar for appellant. 

V. Bhashyam Aiyangar for respondents. 

JUDGMEMT:—One Kurmi Naidu had six sons,—three by 
his first wife, namely, 1. Latchem, 2. Venkatesam (lst defendant), 


3. Thammi, and three by his second wife; namely, 4. Appanna. 


(2nd defendant), 5. Ramanna (3rd defendant) and 6: Narayana 
Doss. The six brothers divided in 1872 or 1873. Plaintiff 
is the natural son of No. 1 Latchem and alleges that he was 
adopted by Thammi. His case is that Thammi and Narayana 
Doss re-united after the division ; that Thammi died during his 
minority and Narayana Doss managed their joint property till his 
death. Plaintiff now sues for the share of Narayana Doss on the 
ground that he is the only surviving member of the joint copar- 
cenary. A 
The adoption was disputed, but on this point both courts found 
in plaintiffs favor. The District Munsif héld that plaintiff was 
entitled to only one-third of Narayana Doss’s property. on the 


ground that when re-union takes place among half-brothers the — 


* S, A. No. 1926 of 1893. ; 10th November 1892. 
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divided [108] full brothers of the deceased take equal shares 


with the re-united half-brother. He held that plaintiff represented 
the re-united half-brother while defendants 2 and 3 were 
separated full brothers, and 1st defendant being a separated half- 


- brother was not entitled to anything. 


The plaintiff accepted this decision but defendants 2 and 3 
appealed urging that Thammi and’ Narayana Doss had not 
legally re-united and that even if they had, the plaintiff was not 
entitled to any share. 

The District Judge held there had been no legal re-union 


but in any case the living brothers excluded the son of a deceased 


brother and hence plaintiff had no claim. 

It is conceded that the judge was in error in slowing the 
question of re-union to be raised. It was not raised by the parties 
in the Court of First Instance nor was any issue taken upon it. 
On the contrary the defendants in their written statement 
admitted that on the death of —Thammi, his share devolved on 
Narayana Doss. 

The question then is whether defendants 2 and 3 being 
divided brothers of the full blood exclude plaintiff who is the son 
of a re-united ‘half-brother. No cases have been cited on the 
subject and we must admit that according to the ordinary 


' principles of Mitakshara Law we should have supposed that the 


re-united nephew in co-parcenership would have excluded the 
separated brother. But the texts that have been quoted show 
that a different view has been taken in Hindu works of authority 
and that separated brothers of the whole blood share equally with 
re-united brothers of the half blood. Re-union is possible between 
certain relations only, namely, with a father, brother, or paternal 
uncle. If a re-united brother dies leaving no male issue and there 
exists a whole brother, not re-united, as well as a half-brother 
associated with the deceased, both shall take equally. See Stokes’ 


' Hindu Law Books, Mitakshara, Ch. II, S. 9, 3-7. The reason is 


explained in Sarasvati Vilasa (Foulkes), page 148, Sloka 769. 
The rule is founded on a mixed conception. The primary idea is 
that re-union is a ground of preference. It furnishes the rule of 
decision when the surviving brothers are either of the whole, or 
of the half blood. When there is a competition between uterine 
and non-uterine brothers another idea influences the decision, 
namely, the superior [109] efficacy of the funeral oblations 


i 


© e $ ` 
vob. I. THE MADRAS LAW JOURNAL REPOR'S. 109 


offered by the uterine brother, That furnishes a ground of 
preference in his favor. If the re-united parcener is a brother 
of the whole blood both causes of succession concur. They 
conflict when there is a competition between a re-united brother 
of the half blood and a separated brothet of the whole blood. 
The rule of equal division is the outcome of the desiré to give 
- effect to both principles. See also Vyavahara Mayukha, Ch. 
IV, S. 9, Verse 13 to the’ same effect, and Hayas 4th Edition, 
"Ss. 542-543. 

In the present case the plaintiff was himself competent to 
re-unite with his paternal uncle and as Thammi’s adopted son he 
has inherited the status and rights of his adoptive father, (Smriti 
Chandrika, Ch. XII, 7). The decision of the District Munsif 
decreeing him 3rd was therefore right. 

We must reverse the decree of the District Judge and restore 
. that of the District Munsif. The plaintiff is entitled to his costs 
in this and in the Lower Appellate Court. 


EY Sty 


[S. C. 46 M. 182.1] 


IN THE HIGH COURT OF JUDICATURE ‘AT MADRAS. 
Present :—Mr. Justice Muthusami Atyar ane Mr. Justice 
Best. 
Peria Ammani Ammal .-. Appellant (5th Defendant).* 
Uv. . 
Krishnaswami Mudali alias Adiappa Respondent (Plaintiff). 
Mudali 


f a 


Adinadha Natnar ... Appellant (6th Defendant). 
v. i 
Krishnaswami Mudali alias Adiappa Respondents (Plaintiff and 
Mudali and others. © Defendants 2 to 5). 


Hindu Law—Jains—Custom— Power of a Jain: widow to adopt. 

The Jains are governed by the Hindulaw ofadoption, and any custom incon- 
sistent with that law must be clearly and satisfactorily proved. Held that there is 
no custom in the Southern Districts of the Madras Presidency permitting a Jain- 
widow to adopt a son to her deceased husband without authority from her husband 
or the consent of his kinsmen. 

Per curiam: It is open to question whether the converts to Jainism in the 
Southern Districts of the Madras Presidency drifted away from Hinduism at all as 
far as the law regulating the devolution and alienation of property and the powers 
of a widow to adopt is concerned. 

: [Ref : 27:0. 379.] 


' * A. S, No. 158 and + No. 166 of 1890. 10th November 1892. ° 
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[110] Appeal against thedecree of the Subordinate Judge of © 
Tanjore i in Original Suit No. 28 of 1887. ; 


The facts of this case appear sufficiently from the following 
judgment of the High Court :— 


In Apbeal No. 153 of 1890. 


T. Rama Row, R. Shadagopachariar and T. P. 
Kothandarama Aiyar for appellant. 


V. Bhashyam Aiyangar and C. R. Pattabhirama Re for 
respondent. 


In Appeal No. 166 of 1890. 


W. S. Gantz, P. V.. Ramaswami Raju, C. Ramachandra 
Row Sahib, and S. Tyagaraja Aiyar for appellant. 


T. Rama Rao for respondent No. z 


V. Bhashyam Aiyangar and C. R. Pattabhirama Aiyar for 
respondent No. 1. 


JUDGMENTS :—Best, J :—In appeal No. 153 of 1890 :— 
The appellant is a sister of one Ramaswami Mudaliar, deceased, 
the respondent being a boy adopted by the widow of the said 
Ramaswami Mudaliar. The parties are Jains. The questions 
for decisions are (1) whether the adoption of the respondent 
made by the widow, admittedly without authority from her hys- 
band or consent of hig kinsmen is valid ? and (2) whether the 
Will A executed by the widow is valid ? 


In the Lower Court the factum of the adoption and genuine- 
ness of the Will were both denied and so also in the memorandum 
of appeal ; but at the hearing, the appellant’s Vakil has withdrawn 
the objection to the lower court’s finding that the adoption was 
in fact made and the Will executed by the widow of Ramaswami 
Mudaliar and has confined his arguments to the question of their 
validity. . 

The Jains are seceders from Brahmanical Hinduism and 
their religious tenets have more affinity to, the precepts of 
Buddhists than to those of the Brahmins. They do not accept 
the Vedas of the Brahmins and differ from the latter in their 
conduct towards the dead omitting all obsequies after the corpse 
is burnt or buried. They have ‘neither Thithi nor Sraddha. 
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- [441] “ With the Jains the dead are forgotten almost as soon 
as they are buried : and, in three days after the funeral, there is no 
further mention of them.” —Abbe Dubois, pp. 562-3, Ed. of 1817. 
They do not make offerings to their dead inthe Sraddha: they say 
“of what use is it to pour oil into the lamp after the wick is burnt 
to ashes.” Their belief is that the future births of men are regulat- 
ed by present actions. Ward’s History of the Hindus pp. 229-30. 
They retain however many of the customs of orthodox Hindus and 
it was held in Chotay Lall v.Chunno Lall | that where a custom 


different from the ordinary Hindu law is set up as prevailing ` 


among Jains, the burden of proving such custom is on those who 
allege it; and in the absence of such proof the ordinary law 
must prevail. The strict scrutiny which evidence of a custom 
opposed to the ordinary law and usage of the country demands, 
will not be relaxed. in favor of Jains where a right of adoption 
beyond that allowed by precedent and text law to Hindus at large, 
is set up, the Jains not believing in the spiritual necessity or 
advantage of adoption. 
| The only cases brought to our notice in which adoptions by a 
widow without the authority of her husband or consent of his kins- 
men have been upheld are (1) Gobind Nath Roy v. Gulal Chand 2, 
(2) Sheo Singh Rai v. Mussumat Dakho 3, on appeal I. L. R. 
I. A., 688, L. R, 5 I. A., 87, (3) Lakshmi Chand v. Gatto Bai 4 
(4) Manik Chand Golecha v. Jagat Settani Pran Kumari Bibi 5. 
In three of these cases—Nos. 1, 2 and 4—the special custom 
was expressly found to be proved; and in the other case also 
Lakshmi Chand v. Gatto Bai 4, there ippesars to have been evi- 
dencg on the point considered, namely, the validity of a second 
adoption by the widow. It does not appear what was the authority 
on which the learned judges there proceeded in saying, “it is true 
that the powers of a Jain widow in the matter of adoption are of an 
exceptional character, namely, that she can make an adoption 
without the permission of her husband or the consent of his heirs 
and that she may adopt a daughter’s son.” It may be that the 


above point was conceded ia that case on the authority of Sheo | 


Singh Rat v. Dakho 8 to which reference is also made in the judg- 


ment..But as was observed by Oldfield J., in Bachebi v. Makhan. 


Lal 6, [112] “a custom established among one sect of Jains 


1. (1878) L. R. 6I. A. 16, 2, 5Belect Rep. 276. 
83. (1874)6 N. W.P. H. C. R. 882. 4. (1886) I. L. R. 8 A..319, 
6. (1889) I, L. R, 17.C. 518. 6. (188 ( 1. I. R, 3A. 66, 
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may not necessarily prevail among another, since the Jains are 
divided into numerous sects.” 


The statement of thé Subordinate Judge that the decision of 
the Calcutta High Court in Lalla Mohabeer Pershad v. Mussa- 
mut Kundun Koowar 1, to the effect that Jains are governed by 
the Hindu law of inheritance applicablein the part of the country 
in which the property is situated was “ virtually overruled by the 
subsequent decision of the Allahabad High Court in Sheo Singh 
Rai v. Mussamut Dakho 2, is incorrect. ‘The latter case went 
on appeal to the Privy Council and was upheld on the ground 
that the special custom was proved by the evidence given in the 
case. As was explained by their lordships of the Privy Council 
in a later case, Chotay Lall v. Chunno Lall 3, the decision in 
Sheo Singh Rai’s case 2 ‘did no ‘more than adopt and affirm 
the law to be deduced from a long roll of ‘cases in India, that 
when the customs of the Jains are set up they mast be proved 
like other customs varying the.ordinary law, and that, when so 
proved, effect should be given to them.” i 


Equally unfounded is the Sobordinate Judge’s remark that 


- Bhagavandas Tejmal v. Rajmal)Lachmandas 4, is “in favor of 


the widow’s power of adoption.” 


There can be no doubt that in the present case it'is incum- 
bent on the plaintiff to prove the special custom set up on his be- 
half and the question, has it been proved, must I think be an- 
swered in the negative. No doubt a numberof witnesses have 
deposed in support of plaintiff's contention as to the widow’s in- 
dependent power of adoption and disposal of her late husband’s 
property. The number of such adoptions spoken to by the wit- 


nesses examined by the Subordinate Judge himself is: 27 as shewn. 
in the list attached to the judgment of the lower court. There is, 


however, rebutting evidence given on the other side, as noticed in 
the same list, with regard to 22 of those cases and the Subordinate 
Judge has only treated the other five as proved, and this on the 
simple ground that there is “no reason to disbelieve plaintiff's 
witnesses in the absence of any rebutting evidence.” Of the ‘five 
cases thus accepted as proved, No. 15 is spoken to by only one 
witness—plaintiffs 17th witness—who merely says it took place 


1. (1867)8W.R 116 -> . 2 (1874)6N. W.P. H.C. R. 401, 
g. (1878) L. R. GI. A. 15 at 80, 4. (1878) 10 B. H.O. R. 241. 
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[143] “40 years ago. Nos. 21 and 22 are also spoken’ to by a 
single witness—plaintiff’s 26th witness—who says he was himself 
the subject of adoption No, 21. He does not know, however, 
whether there was, or was not, permission given by the deceased 
husband of his adoptive mother for the purpose. It is urged on 
behalf of appellant that the evidence in support of these cases 
was such as not to be worth rebutting. So also with regard to 
the alleged adoption No. 12, the only witness to which is No. 
14, who deposes to having heard that his grandfathers father 
was adopted by the latter’s aunt. Moreover, the witness is the 


natural father of the plaintiff. He is also one of the three . 


witnesses who speak to the adoption No. 11, an adoption by one 
Vedattammal of her daughter’s son which is said to have taken 
place 35 years before—when witness was a boy aged 14 years. 
The other witnesses’ for plaintiff who speak to this adoption 
are Nos. 17 and 24, the former of whom is the paternal 
uncle of Janadas Mudali, the next friend of the plaintiff in this 
suit—while 24th witness is the son of another brother of the 


17th witness—that brother being no other than Purnachandra® 


Mudali who is alleged to have been adopted by Vedattamma 
(adoption No. 11), , | 

17th witness (whose age is 58 years) says an adoption took 
place 35 or 38 years ago. This witness’s only reason for saying 


that the adoption was made by Vedattammal without permission’ 


is because, “ Purnachandra Mudali was my younger brother and 


Vedattammal asked that he should be given in adoption and cor- ' 


ducted the adoption. The age of plaintiff's 24th witness is only 
25 years« He has of course no personal knowledge of the adop- 
tion. He says; “ my father stated that Vedattammal had adopted 
him without the permission of her husband and dayadis, when 
he gave evidence as a witness in the execution proceedings in 


Suit No. 14 of 1881 on the file of this court”, but no such ' 


deposition has been produced. Exhibit H no doubt shows thar 
Purnachandra Mudali described himself as the son of Anantappa 
Mudali (the husband of Vedattammal) but there is nothing in it 
to show that an adoption was made by the widow without 
authority from her husband or kinsmen. Plaintiffs 14th witness 
referréd to above also spéaks to the 4th and 5th adoptions—not 


however in his examination-in-chief, but in cross-examination‘ on ~ 


being asked to give instances of adoptions by widows without 
15 
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| Ammani Special E Both thesë [144]. adoptions Nos. 4 and 5 had 


Ammal _ previously been spoken to by plaintiff's 9th witness Rajarama ~ 
Krishng: § Mudali, the natural father of the boy—the subject of adoption 
inant ‘No. 4. ` He says:he gave his- son in adoption to his (witness’s) 


younger sister Dhanapati Ammal 12 years ago and that neither . 
Dhanapati Ammal’s husband nor his dayadis gave authority ‘for 
the adoption. The adoption was oral. In. the only document 
on record, which relates to the boy, Exh. XXXV which is an 
extract from the College at Tanjore which he aena in the 
column headed ‘ ‘Father’s or guardian’s name” is entered the 
name of. this witness. It is‘admitted that there are three brothers 
living of the alleged adoptive father but none of them has been 
_examined and though those brothers admittedly own house 
property: the alleged adopted son of the brother, it is admitted, 
has no share in the house. The 9th witness also speaks to the 
alleged adoption No, 5, iie the adoption of one Appandai 
Mudali by one Ratnattammal wife of Aiyana Mudali. ` Witness 
was admittedly not-present at the adoption. There are dayadis 
of Ratnattammal’s husband, but none of them has been examined: 
Appandaj Mudali examined as plaintiffs 15th witness also speaks 
to the adoption of himself by Ratnattammal,. wife of Aiyana ° 
Mudali.: He is also the eldest son of his natural father and as 
in -the case of No. 4, so here also all that the adopted son got by: 
the. adoption was movable property. His natural fathers alive; 
sp-also are his natural and adoptive mothers;. but not one of . 
these persons has been examined, There. is thus only the evidence’ 
ofthe. 15th witness, himself admittedly a boy of 10 years at the 
date of adoption, that the widow adopted “ without the permission. | 
of any:one.”” s, 
Plaintiffs Sth witness alone has spoken to the adoptions“ 
Nos.-1, 2: and 3 of which No. 2 is alleged to have been made by 
the witness’s own elder brother’s widow. Witness was' 19 years- 
old at the time, (his present: age is 52). He admits that he objected- 
to the adoption and that the adopted son died in-three years. 
Witness says he then purchased the property, but no deed:-of. 
sale was executed. Witnéss’s brother was a ‘cart-driver. No 
document of any sort is produced. ` , ; 
The- witnesses’ evidence as to the adoptions Nos. r sad 3 is! 
na: y moré, satisfactory ; in aay case it is not sufficient ‘to. show: 
that those adoptions, if made, were made without authority. 


-~ 
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[145] The only. person. who speaks! to adoption No. 6 is the plain: 


tiffs 10th witness. The witness is. the sonof Appavu Nainar who . 


is alleged to have been adopted by one Ulagatnmal.. `The ‘witness 
was .ddmittedly not. born at-the time of the adoption and.is not 
therefore ina position ‘to-know whether it ‘was mee with « or 
without: authority. E - p 


‘ The same witness also speaks to adoptions Nos. 7, 8 and 9. 
He admittedly does not know whether for“No. 9 the widow Ram: 
ammal had authority from her husband though he says there 
was no such authority in the cases Nos- 7 and 8; „his evidence i is 
far frorn conclusive on the point. - eS 

Plaintiff's 12th witness’also speaks ta.4 adoptions Nos. 7; 8, 
9and10. He says he only heard -of the last (No. 10), but that 
he petsonally knows of the other three and that they “Were made 
with the permission of dayadis and relations.” ote i 

~ No other witness has spoken to adoption No. 10. Nos. li and 
12 have already beén consideréd.. 

H No, 13 is spoken to by plaintiffs 16th witness, The adoption 

was by the witness’s paternal u uncle’s widow, when w itness was 15 
years old. Assuming that what the witness has said is true his 
evidence shows that the adoption was made with the consént of 
witness's father and the latter, other surviving brother. He says’ 
the lady before making the ‘adoption asked if she might ‘do $o; 
when Wwitness’s father replied she might. He says, “‘three’ Weré’ 
born ‘with my father. That lady asked the three persons other 
than the one deceased if she may-adopt: and they said she may:” 


‘eAdoption No. 14 is spoken to by plaintiff S 17th witnéss alone, 
considered already. ‘The adoption No. 14 admittedly took ‘place 
prior to the witness’s birth and he does not say thet the. widow 
acted without the authority of her husband-or dayadis in making it.. 

The adoption, No. 16.is spoken to by two witnesses, the 19th: 
and 21st witnesses. Witness 19 also speaks to adoption No.. 17- 
and witness 21 to adoption- No. 18. . Phe former witness merely. 
“guesses (suppose) there was no permission” for the adoption by > 
the widows in the ‘cases spoken to by. him, ‘and. witness 21 admits: 
that he does not know whether or not Rikammal’s husband! andy 


dayadi gaye permission for the adoption: ‘No, -18, and he doesn noi st 


n e ah 


prove that there was not permission for the adoption No. ‘Lon 
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[116] Each of the other adoptions Nos. 19 to 27 is spoken to by a 


. Single witness. 22nd and 25th witnesses who speak to adoptions 


Nos. 19 and 20 respectively do not say that they were made with- 
out permission. 26th witness who speaks to adptions Nos, 21 and 
22 does not know whether there was or was not permission for 
No. 22; nor does he know that there was no permission for his 
own adoption No, 21., - Though he at first said that the woman 
who adopted him subsequently told him there was not, in his 
cross-examination by 4th defendant, he/has said he did not ask his 
adoptive mother whether there was permission and that he only 
said that she did not get permission from her husband because 
she. had “wept saying her husband had died suddenly.” 


. The evidence of plaintiffs 27th witness who speaks to the 
adoption No. 23 is most unsatisfactory. He says that Padmavati 
Ammal, the widow of Perumal Nainar, adopted one Appandai. 
Nainar, as advised by the witness himself, because, “her dayadis 
were troubling her.” He does not know which dayadi was troub-. 
ling her. Padmavati is alive and also the man whois alleged to 
have given the boy in adoption, but neither of them Has been 
examined. 


_ Plaintiff's 31st witness who speaks to the adoption Nos, 24. 
and 25 is careful to say that a Jain widow has power to adopt 
without the permission of her hasband “only if he were a divided 
member,” the reason being that two brothers of the witness are 
dead leaving widows. He says, “my brothers and I were undivid- 
ed; therefore their widows cannot adopt. Finally he admits 
that he was not present at the making of the adoptions spoken 
to by him. His evidence is therefore merely hearsay. 


Adoptions Nos. 26 and 27 are spoken to by plaintiffs 32nd 
witness. As to No. 26 he explains that his reason for saying that 
permission was not given for that adoption is that the husband 
of the woman who made that adoption, “became unable to speak 
as soon as he was attacked with paralysis and died after two 
days’ illness; and as to No. 27 he admits that “even if no 
adoption had been made it is only the said boy that should en joy 
the .properties.” Finally he admits that he “does not know 
whether or not it is customary that either the husband or the 
dayadi should have given permission for the adoption by a ' 
widow.” 


- p» * y 
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| [417] Of the eleven adoptions spoken to by witnesses examin- 
ed in Mysore, No. 1 is spoken: to by plaintiff's 33rd, 34th and 40th 
witnesses, Though the first of-these began by stating that the boy 
adopted in this case was the son of the adopting widow's younger 
brother, he has subsequently admitted that such was not the case, 
but that the boy was the son of the widow’s late husband’s brother, 
and so also says the 34th witness, The witnesses do not say that 
thé boy’s natural father did not authorize the adoption, and even 
if they did say so, it could not be believed. Anantammal, who is 
alleged to have made the adoption, is admittedly alive, but has 
not been examined. The presumption in this case is that the 
adoption, if made, was made with the consent of a dayadt, if not 
under authority given by the adoptive father. l 


Adoption No. 2 is spoken to by plaintiffs witnesses 33 and 38. 

The former has expressly stated that he does not know if Patham- 
mal who made that adoption had authority from anybody to 
make it. 38th witness is the son of the alleged adopted son of 
Payamma and has no personal knowledge of the matter ; he has 
merely heard that his father was adopted by Payamma. Payamma 
is admittedly alive but has not been examined. Both these wit- 
nesses gave evidence for plaintiff in the former suit No, 14 of 1881 
where the only issue was as to the genuineness of a will. 


The witnesses who speak to the adoption No. 3 are plaintiff's ; 


witnesses Nos. 34 and 38—the former of whom also spoke to No 1 
and the latter to No. 2. Neither of the witnesses says the adop- 
tion was made without authority. As 34th witness was at the time 
of the alleged adoption “‘ reading in school” 38th witness, who is 
his junior by 16 years, can have no personal knowledge of the 
adoption. 


The same 34th witness also speaks to the alleged adoption 
No. 4. He is the only witness who speaks to it ; and he says noth- 
ing about its being made by the widow without authority, whereas 
according to his evidence, the boy adopted was related to Dhar- 
mappa by whose widow the adoption is alleged to have been made. 


Adoptions Nos. 5 and 6 are spoken to by the plaintiff's 35th 
‘witness alone—and this only in his cross-examination. As to No. 5 
he merely says that about 9 or 10 years ago Chokkanappa’s wife 
(widow ?) adopted a boy, He does not know how the boy was 
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[118] related to Chokkanappa nor does he say that the’ adoption 
‘was not authorised by Chokkanappa or his brothers who are: alive 


t 


As. to No. 6 he merely says. one Padmavatammal adopted, 


‘He. does “not know if. the elder and younger brothers and the 


dayadis were or were not there. ” This witness also gave evidence 


| for’ Lakshmimati Ammal in the suit of 1881. Adoption No. 7 is 


spoken to by the same 35th witness and also by witnesses 36 
and 37. Not one of them § says the adoption was made without 
authority. l l a 


ror 


: ¢ So also with ree to adoption No. 8 ahii is spoken to by 
the above 36th witness alone;and adoptions Nos. 9 and 10 to which 


< plaintiffs 39th witness alone has spoken, and No. 11 as to which 
the only witness is No. 40, These last two witnesses also gave 


evidence i in Original Suit, No, 14 of 1881 for Lakshmimati a 
by whom ‘plaintiff claims to have been adopted. ot 


hae 


-< As to the absence of rebutting evidence with regard to these 
alleged Mysore adoptions one of the grounds of appéal is that 
appellant “ was nof allowed sufficient facilities to examine her 
witnesses on. commission in the Mysore Territories”-and from the 
order directing return.of the commission, dated 13th September 
1889, it is seen that appellant asked for an adjournment i in conse- 


' quence of the non- appearance of the witnesses (for the summoning 


of whom batta had‘been paid on 12th August, but the request was 
not complied with on the ground that the “ Subordinate Judge, 
Tanjore, hás réquested to expedite the execution of the commission 
and return, ‘of the same as the sult could no longer be postponed. 2 


Wade these circumstances thè appellant would have been 
entitled even now to an opportunity of examining her witnesses, 
were there any real necessity for it, but the evidence of the plain- — 
tiff-being what it is, and altogether insufficient tc prove the special — 
custom set up, there is no necessity for further evidence on the 
side of the defendant, appellant. ‘The witnesses examined on‘be: 
half-of the appellant as 5th'defendant in this suit before the Sub-' 
ordinate Judge of Tanjore and on, behalf of plaintiff in Original 
Suit No. 7 of 1888 (which it was agreed should be considered as. 
evidence ‘also for this suit) swear that among Jains - in South 


wd 


l India, widows, have no greater. powers in regard to,adoption and, 
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[119] ied ‘of their husband’s property than is- possessed by _ 


«widows under the ordinary Hindu Law, and many of these: 'witnes- 
ses seem to be entitled to more credit than those examined on the 
‘other side, —who start by claiming in general terms unrestricted 
‘powers for the widow but have failed to establish the’ special 
‘instances of the exercise of such power. 


_ With reference to the remarks of Holloway, J. in Rithourn 
Lallah v. Sooj un Mull Lallak 1, which have been quoted by the 
Subordinate Judge, it is to be ba vdd that from the names of 
the parties to that suit it is clear that they were immigrants 


from the north and it may be that their ancestors seceded from _ 


orthodox Hinduism centuries before the text of Vasishta, (“ Let 
not a woman give or accept a ‘son unless with the assent of her 
husband”), became a part ofthe Hindu law. But there is no 
reason whatever for supposing that the parties to the present 
suit are other than natives of South India whose ancestors, were 
converted to Jainism. It is clear from the evidence of respon- 
dent’ sown witnesses that they still observe many of the customs 
of the Hindus--including Homams at marriages and Upanayanams 
—though according to Wilson, “the Homam is an abomination” 
to Jains.—Religions of the Hindus, page 287.- There are also 
gotrams, which are changed on marriage or on adoption. Though 
some of the witnesses deny division in four castes, others admit 
it. Also ceremonies are preformed for the dead similar to those 
performed by orthodox Hindus. See the evidence of plaintiff's 
18th witness who speaks of Pindam being offered and Ma astam 
or the monthly ceremony being performed, as also Thithi or the 
aùmfal ceremony.’ There is no reason for supposing that this 
witness wishes to ‘favour the defendant now appellant, yet+he ‘has 
expressly stated that ‘‘ widows should not adopt. They a 
not give property to any one by a will.” 


7 As has been remarked by Colebrooke i in Ais - © Observations 
on the sect of Jains’—Asiatic Researches, Volume 9, page 288, 
though the Jains are seceders from Brahmanical Hinduism. they 
nevertheless constitute a sect of Hindus ‘ ‘differing indeed from the 
rest in some very important tenets but following in: other res- 
pects a similar practice and maintaining like opinions and observ- 
ances.” As observed by West and Buhler, p. 952, 3rd Edition, 


——. 
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[420] they generally submit to the Hindu law of adoption, though 


denying important doctrines—“ their capacity to adopt is there- 
fore governed by the ordinary rules.” As is seen from Volume II 
of Punjab Customary kaw, page 154, even among-the Jains of 
that province, the birthplace of Jainism, the consent of husband 
of kinsmen is necessary for adoption by a widow except in a few 


specified tribes. 


Exhibit B, which is a deposition given by atshutiingd 
Ammal (plaintiffs adoptive mother) in 1869 shows that she then 
stated that she was entitled to the property of her deceased hus- 
band “under Hindu law” and in the will which is filed in this 
suit as plaintiffs Exhibit A, one of the objects of adopting plaintiff 


is stated to be that he should “ perform all the rites incidental to 


religious matters for the enjoyment of spiritual welfare of my hus- ' 
band and myself’’—which is'more in accordance with Brahmanical 
Hinduism than with the doctrines of Jainism. 

_ At the close of his work on Buddhism, Monier Willems has 
stated that Indian Jainism “‘is gradually drifting back into the 


` current of Brahmanism which everywhere; surrounds it,” Bud- 


dhism, page 536. Be this as it may, it is open to question whether 
among the converts to Jainism in the Southern Districts of this 
Presidency —to which the parties to this suit belong—there was 
any drifting away from Hinduism as far as the law regulating the 
devolution and alienation of property is concerned, and with regard 
to the powers, of a widow to alienate property or to make an 
adoption to her husband without authority from her husband or 
his ‘kinsmen—wwhich are the questions for decision in this appeal. 
I am of opinion that the evidence adduced by plaintiff is .alto- 
gether insufficient to prove the special custom. 

As to the application of the maxim cessante ratione legis 
cessat ipsa lex, it certainly does not strengthen the plaintiff's case. 
As adoption among Hindus rests on the advantage of having a son 
to perform funeral rites, and as the Jains deny this advantage there 
ceases to be any reason for allowing a jain widow to makean 
adoption to her husband. Of course, if she succeeds to her hus- 
band’s property absolutely and has the right to dispose of it as she 
likes, the adoption of a son to herself who may succeed to such 
property would be valid. But somé of plaintiff's own witnesses 
deny the right of a widow to alienate such property and defend- 
ants’ witnesses are unanimous on the point. 
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[421] Such being the case, I would allow the appeal, and 
setting aside the Lower Court's decree direct the plaintiffs, 
respondent’s, next friend to pay the appellant’s, 5th defendant's, 
costs in this court and in the Lower Court. 

Appeal No. 166 of 1890 follows, but each party to that 
appeal will bear his own costs. 

Muthusami Aiyar, J.—I1 concur. 





rS. C. 46 M. 380]. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 


Handley. l l 
Chinnasami Pillai and another ... Appellants 
(Plaintiffs) .* 
Vv. 
Hariharabhadra Pillai and another ... Respondents 
(Defendants). 


Res judicata—Probate Court— Application for probate—Prior decision under 
Guardian and Ward's Act—Judgment in rem Identity of parties—Guardian and 
Ward's Act VIII of 1890, S. 7. 

The only judgment that can be put forward in a Court of Probate in support of 
a plea of res judicata is a judgment of a competent Court of Probate. A judgment 
granting probate is a judgment invem. A judgment inter partes in an application 
for appointment of a guardian under the Guardian and Ward’s Act deciding that a 
Will of the deceased put forward by the executor thereof isa forgery is not res 


‘judicata in a subsequent application by the executor for probate of the Will. 


As the executor in an application for probate represents all persons interested 
in the estate of the deceased, the parties cannot be said to be the same, in the pro- 
ceedings for probate and in the application under the Guardian and Ward’s Act. 


“Appeal against the order of the District Judge of Madura, 
passed on C. M. P; No. 139 of 1892 (Original Suit No. 14 of 
1892), dated 31st August 1892. ` 
-The facts of this case are set out sufficiently in the follow- 
ing judgment of the High Court :— 

H. G. Wedderburn and K. Brown for appellants. 

V. Bhashyam Aiyangar and V. Krishnaswami Aiyar for 
respondents. 

Judgment :—Appellants claiming to be executors appointed 
by the Will of one Kandasami Pillai, deceased, applied to the 
District Court ‘of Madura on 2nd July 1890 for probate of the 
said: Will. Their petition was returned by the then Acting District 
*0.M. A No. 1000f 1892. 21st February 1893. 
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[122] Judge Mr. Twigg, on the ground that Act V of 1881 (the 
Probate and Administration Act) was not applicable to the 
District. This order, it is now admitted, was erroneous. In 
August 1892, appellants again ‘applied to the District Court for 
probate of'the said Will. The late District Judge of Madura, 
Mr. Weir, has refused their application on the-ground that in the 
course of certain proceedings before Mr. Twigg under the Guard- 
ian and Ward’s Act, (Act VIII of 1890) and the Succession 
Certificate Act (Act VII of 1889) intermediate between the former © 
and the present applications for probate, it has been decided that 
the Will propounded is not a genuine ‘Will, and that by virtue of 
this decision, the question as to the genuineness of the Will is 

res judicata and cannot be re-opened in the present proceedings. © 


It is conceded by the respondénts’ Vakil that the proceedings 
under the Succession Certificate Act could not operate as a bar to 
the present application for probate. Section 25 of the Act express- 
ly provides that no decision under the Act upon any question of 
right between any parties shall be held to bar the trial of the same 
question in any suit or in any other proceedings between the 


same parties. 


It isonly upon the ground that this i is a proceeding between 
the same parties as that under the Succession Certificate Act that 
the bar of res judicata can be pleaded and this section expressly 
removes it., But the decision of Mr.-Twigg as to the genuineness 
of the Will was passed with reference to the proceedings pending 
before him under the Guardian and Ward’s Act as well as to 
those under the Succession Certificate Act. It is necessary 
therefore to consider whether treating the decision as passed under 
the former Act it is a bar to the present application for probate. 


‘The proceedings under that Act so for as they affect the question 


were as follows :— 


On the 22nd of July 1890 the father of the widow of Kandasami 
Pillai applied to the District Court on her, behalf for an order ap- 
pointing her guardian of the person and property of the minor son 
of Kandasami Pillai. Appellants put ina counter-petition setting . 
up their right to guardianship under the Will. In the course of 
the proceedings it was admitted that.the Will gave them no right 
to guardianship of the boy’s person and an order was passed by 


f 
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[123] consent appointing the widow, guardian of the person. 
On Ist October’ 1890, Mr. Twigg having taken evidence passed 


the decision finding the Will to be a forgery apparently upon the. 


petition of the widow’s father and the counier-petition of the 
appellants. Subsequently he held that the widow was not the fit 
- person to be entrusted with the gurdianship of the property, and he 
appointed her father. Treating the decision as passed upon the 
petition and counter-petition ander the Guardian and Ward’s Act 
an adjudication as to the genuineness of the Will was necessary, 
for the Will purported to constitute appellant’s guardians of the 
boy’s property and if this appointment was valid the court was 
precluded by the Act from appointing any other guardian. 


But it is urged that the decision of Mr. Twigg was only a de- 
cision inter partes, and cannot therefore affect the present applica- 
tion for probate, the adjudication upon which will have ‘the effect 
ofa judgment in rem and will affect not only the parties to the 
previous proceedings but the beneficiaries nuer the Will and the 
world at large. Itis stated that the son of the alleged testator 
is a deaf mute and therefore possibly but for the Will might take 
no share in his father’s property and that he is therefore vitally 
interested in maintaining the genuineness of the Will. It is also 
said that certain charities are interested in the Will. But apart 
from any considerations peculiar to this particular case; we are 
of opinion that upon general principles the decision of Mr. Twigg 
in the proceedings under the Guardian and Ward’s Act does not 
operate to make the question of the genuineness of the Will res 
judicata, so as to bar the present application for probate. By S. 
41 of the Evidence Act a final judgment, order or decree ofa 
Court of. Probate has the effect of a judgment in rem and is 
conclusive proof (inter ala) that any legal character which it 
` takes away from any person ceased at the time when the judg- 
ment declares that it ceased. 


The judgment of the Probate Court refusing probate takes 


away from the executors named in the Will the legal character of ` 


executors and from the legatees and beneficiaries their legal 
character as such, and this result is final as against all persons 
interested under the Will. It is admitted that if the decision of 
Mr. Twigg had been in favour of the genuineness of the Will it 
would still have [124] been open: to the coynter-petitioners in 
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the probate proceedings to.question it. It.seems impossible to 
argue that because the decision was the other way it is conclusive. 
It is argued that the judgment of a Court of Probate refusing 
probate is not a judgment in rem, but only a judgment granting 
probate is. We can see no good reason for any such distinction. 


In our opinion the judgment of a Probate Court granting or 
refusing probate is a judgment in rem and therefore the judgment 
of any other court in a proceeding inter partes cannot be pleaded 
in bar of an investigation in the Probate Court as to the factum of. 
the Will propounded in that court. | 


There are other reasons why the judgment of Mr. Twigg 
should not be held to make the question of the genuineness of the 
Will res judicata in the present proceedings. For instance, the 
subject-matter of the former application was the guardianship of 
the property of the minor son of the alleged testator and not the 
estate of the testator as in the probate proceedings. But we prefer 
to rest our decision upon the general principle that the only judg- 
ment that can be put fotward in a Court of Probate in support of 
the plea of res judicata is a judgment of a competent Court of 


Probate. : 


We must reverse the order of the District Judge of 31st 
August 1892, and direct him to restore the application for probate 
to the- file and proceed to dispose of it according to law. Costs 
of this appeal to be dealt with in the final order. 


(S.C. 16. M. 474] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Muthusami Aiyar and Mr. Justice 
Parker. 


Srinivasa Pillai ... Petitioner 
l (Plaintiff)* 
3 V. 
P. Rathnasabapathi Pillai, Chairman, } Respondent (De 
Manicipal Council, Negapatam. J 
District Municipalitizs Act, (Madras), IV of 1881, S. 261— Suit for deposit— 
Indian Contract Act IX of 1872, S. 74—Penalty for breach. 
Dist. 28 M 451; Ref.16 M. L.J. 87=29 M 118, 19 M. L. J. 389==32 M 371; 
20 M. L. J. 230. $ ` 
"0, R. P. No. 465 of 1891, . 14th December 1892, 
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[125] Section 261 of the District Municipalities Act contemplates only suits 
for compensation and damages and isnot applicable toa suit for the recovery of 
the amount deposited by a contractor. 


An agreement executed by a lighting contractor to a Municipality, providing 
for forfeiture of the amount deposited on failure to carry out the contract, does not 
fall within the exception to S. 74 of the Contract Act and enable the Municipality 
to enforce the whole penalty, irrespective of the actual damage. 

Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Subrodinate Judge of Nega- 
patam in Small Cause Suit No. 914 of 1890. 


A person who had entered into a contract with the Munici- 
pality of Negapatam deposited asum of Rs, 500 with the 
Municipality as a security for the due performance of the 
contract and agreed that the sum deposited -should be forfeited 
on failure to fulfil the contract. He failed to carry out the 
contract and the Municipality had to take the lighting in its 
own hands and incurred damages to the extent of Rs. 84-5-7. 
The plaintiff, who was a creditor of the contractor, obtained a 
decree against him, attached the sum of Rs. 424-2-5 due to him 
by the Municipality as a debt and himself purchased it in execu- 
tion. After the attachment. the Municipal Council passed a 
resolution declaring the sum of Rs. 400 odd in their hands to 
have been forfeited and carrying the same to the credit of the 
Municipality. The refusal of the Municipal Council to refund 
the amount to the plaintiff led to the present suit. It was 
contended by the defendant who was a Chairman of the 
Municipal Council, Negapatam, that the suit was barred under 
S. 261 of Madras Act IV of 1884 and that the Municipal Council 
wa? entitled to enforce the penalty provided in the contract. 
The Subordinate Judge dismissed the suit on the ground of 
limitation, the suit not having been brought within six months 
from the date of the resolution by the Municipal Council, 


The plaintiff applied tothe High Court for revision of the 
decree of the Subordinate Judge. 


T. Rama Row for appellant. 
C. R. Pattabhirama Atyar for respondent. 


JUDGMENT:—We are of opinion that the Subordinate 
Judge is in error in holding that the suit is barred under S. 261, 
Madras Act IV of 1884, Thecases contemplated in that section 


Srinivasa 
Pillai 


v; 
Rathnasaba- 
pathi Pillai. 


Srinivasa 
Pillai 
- v. 
- Rathnasaba- 
pathi Pillai. 


Krishnan 
os 


Amaaan 
Pillai. 


126 THE MADRAS LAW JOURNAL REPORTS. VOL. III. 


are suits [126] for compensation and for damages and the 
principle is to allow public bodies time for tender of amends to — 
the parties so as to avoid litigation. See S. A. No. 319 of 1892* 
and cases quoted therein ; also Chunder Sikhur Bundopadhya v. 
Ob oy Churn Baggchi 1, and Kalidas v. Vallabhdas. ? 


Upon the second point we are of opinion that the penalty 
prescribed by the muchilka of 22nd March 1887 is one which 
cannot be enforced since the contract renders the penalty 
altogether irrespective of the importance ofthe breach. See 
Soper v. Arnold 3, and Lachman Das v. Chater 4. The contract 
does not fall within the exception to S. 74 of the Indian Contract 


‘Act, since the bond was not given under the provisions of any 


law for the performance of any public duty oract in which the 
public are interested. No doubt the public are in a sense 
interested in the proper lighting of the Municipal town; but 
the contract is not one for which any special provision is made 
in the Municipal Act and cannot be placed in a different category 
to a contract made with any private individual. 

The resolution of the Municipal Council of July 25th, 1888, 
was therefore ultra vires. We must set aside the decree of the 
Subordinate Judge and decree in. plaintiff's favor for Rs. 424-2-5 
with costs in both courts. 


[8.0.16 M. 447.] . x 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present:—Mr. Justice Muthusami Aiyar and Mr. Justice 
Handley. 
' Krishnan Chetti | ... Appellant (Petitioner).4 
v. 
Arunachalam Pillai and others ... Respdts. (Counter-Petrs). 


Owil Procedure Code, Ss. 244, 311—Setting aside sale in execution proceedings. 

Where the holder of a money-decree executes it after the death of the judgment- 
debtor against his sons and legal representatives and brings their ancestral property 
to sale and purchases it himself, it is open to the representatives of the judgment- 
debtor to apply to the court executing | the deoree to set aside the sale, eyen after 
confirmation, on the ground that the property sold was not acquired by them as 
representatives and therefore not liable to be proceeded against in execution. 


t C. M. 8. A. No. 51 of 1891, 14th December 1892. 
* Agling v. Narayana Chetti, 3 M. L.J. Rep., 12. 
1. (1860) I.L. R.6C8 2. (1881) I. L. R. 6 B. 80. 


8. 87 Ch. D. 96, l ` 4. (1887) ID. R.. 1Ọ A. 29, 


Q 
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[127] Questions rélating i the validity of execution. isales: and arising betwesn the 
decree-holder-purchaser and ‘the ‘jJudgment- debtor or his ‘representatives must be 
determined by the court executing the decree. i 


As between the parties to a suit, a sale in Sranution may be set aside upon 
grounds other than those specified in 8. 311 of the Civil Procedure Code. 


Appeal against the~ order of the District Judge of Madura 


passed on Appeal against Order No. 37 of 1890 confirming the 
order of the District Munsif of Shivagunga passed’on Miscellaneous 
Petition No. 441 of oe (in connection with Original Suit No; 295 
of 1877). 


The facts of this case appeàr sufficiently from. the following 
judgment of the High Court. 


S. Subramaniem fot appellant. 


The respondents were not represented. 


JUDGMENTS :—The. appellant obtained a money-decree 
against respondents’ father in Original Suit- No. 295 of 1877 on 


c+ = æ a 


the file of the Shivagunga Munsif. Prior to its execution the 
judgment-debtor died and -his-sons, the respondents, were made 
parties to the execution proceedings, as his legal representatives. 
The appellant then attached some land which was their ancestral 
confirmed under S. 314 of the Code of Civil Procedure and respon- 
dents objected subsequently toits validity on the ground that the 
property attached and sold was not that of the judgment-debtor 
and not liable to be sold as such in execution. For the appellant 
it wgs contended that non-saleability was not an objection which 
could be raised after the sale had been confirmed except by a 


separate suit and that the sale was valid. . 

The courts below held- that the objection ought to be. dealt 
with under S. 244 of the Code of Civil Procedure and that the sale 
was not valid and accordingly set it aside. To this order, three 
objections are taken, viz., (1) that the application was barred by 
limitation, (2) that the matter was res judicata, and (3) that the 
objection could not be entertained under S. 244, 


The plea of res judicata was not pressed in the courts below. 
Nor can the plea of limitation be supported, the attachment being 
made with reference toa pending application for execution which 
had been filed in time. The substantial question for decision 


-— m- 


Krishna 
oe 


Avia hala 
illai. 


Krishna 
Chetti 


v. 
Arunachalam 
Pillai. 


Subramania’ 
Sastri 
Y. 
Minakshi 
Naidu. 


128 THE MADRAS LAW JOURNAL REPORTS. VOL. Ift. 


[128] is whether the question raised as to the property not being 
liable to be sold is one which falls under S. 244 of the Code of 
Civil Procedure. The parties to this proceeding were the plaintiff 
and the representatives of the defendant in suit and the question 
whether the sale is valid is a question whether a proceeding (bad) 
in execution should be set aside and falls under S. 244. This was 
the ground on which the case Viraraghava v. Venkata 1, was 
decided. As pointed out in that case the contention that it is an 
accident that the purchaser is also a party to the suit and there- 
fore, lie is not a party within the meaning of S. 244 is clearly not 
tenable, the intention being to prevent as far as possible one suit 
growing out of another and to render all questions between the 


` parties to the suit and relating to the execution, discharge, or 


the satisfaction of the decree liable to be dealt with in execution. 
It is then said that the matter which may be enquired into must 
be taken to be restricted to irregularities mentioned in S. 311 
but we cannot accede to this contention. The ground on which 
the sale was sought to be set aside in the case reported at l. L. 
R. 5 M, was fraud. If the proceeding sought to be set aside is 
one which relates to execution and if the contest as to its validity 
is between the parties to the suit, the specific ground on which 
the proceeding is impeached is not material within the meaning 
of S. 244. 


The appeal fails and is dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice “and 
Mr. Justice Best. 


C. Subramania Sastri and others ... Appellants (Plaintiffs).* 
D. 


Minakshi Naidu ... Respondent. (Defendant). 


Limitation Act XV of 1877, Sch. IT, Arts. 13, 120—Soetting aside order of Civil 
Court— Declaratory suit. l 


A suit for a declaration that an order by a District Judge appointing a person 
as a member of a temple committee is illegal and invalid is virtually a suit to set 
aside such order and is governed by Art. 13 of the Limitation Act and does not fall 
within Art. 120. 





*S, A, No, 429 of 1892. x 20th December 1892. 
1. (1882)1.L.R.5M. 218. 


a 


eaa a l 
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[129] Second olan a the dectee of the District Judge 
of the Distrist Munsif of Madura i in Origiðal ‘Suit No. 73 of 1891. 

The defendant was appointed as a member of a temple com- 
mittee in Madura under. -Act XX of 1863 by an order of the 
District Judge dated the 15th -of August 1887. The suit was 
brought by the plaintiffs on the 3rd of February, 1891 as worship- 
pers interested in the temple for the purpose of having it 
declared that the appointment of the defendant by the District 
Court was illegal and invalid and restraining the defendant by 
injunction from performing the duties of a committee member. 
It was pleaded, inter alia, by the defendant that the object of 
the suit was really to set aside the order of the District Judge 


and the suit not having been brought within one year from the - 


date of the order was barred under Articles 13 and 14 of the 
Limitation Act. It was contended on behalf of the plaintiffs 
that the reliefs sought being a declaration and an injunction the 
suit could be brough‘—~within six years under Art. 120 of the 
Limitation Act. Tk : X below upheld the defendant’s plea 
and dismissed the suit: ` 

The plaintiffs appealèai to the High Court on the ground 


that the suit was governed by Art. 120 and not ey Art. 13 or 14 
of the Limitation Act. 


M. O. Parthasaradhi Aiyangar for appellants. 
' §. Subramantem for respondent. 

JUDGMENT :—The suit was brought in the District 
Munsif’s Court for a declaration of the invalidity of the appoint- 
ment of the defendant -Minakshi Naida asa member of the 
Committee of the Minakshi Devastanam at Madura, and for an 


injunction against his acting as such member, on the ground that 


the temple is one dedicated to Shiva, whereas the eee is a 
Vaishnavite. 

The appointment in question was originally made in 1881 
by Mr. Hutchins, the then District Judge of Madura, acting 
under the powers conferred on a District Judge by S.10 of Act 


‘XX of 1863. On appeal, the appointment was cancelled by 


this court, but this court’s order was declared by the Privy 
Council to be without jurisdiction on the ground that no appeal 


ties from an order passed under S. 10 of the Pagoda Act, (XX | 


of 1863). This decision of the Privy Council appears to have 
17 


Subramania 
Sastri 


v. 
Minakshi. 


Subramania 
Sastri 


v. 
Minakshi. 


t 
130 THE MADRAS LAW JOURNAL REPORTS. VOL, III. 


been.given effect to by [480] an order of the District Judge 


dated 15th August 1887, which order however, is not to be 


found in the records of this suit. 

The District Munsif dismissed the suit (1) as not legally sus- 
tainable in his court and (2) as ‘barred by limitation. On appeal, 
the District Judge has upheld the District Munsif’s decree’ both 
on the grounds on which the District Munsif rested his decree 
and on the further ground that neither S. 42 nor S. 54 of the 
Specific Relief Act can be held to apply so as to entitle plaintiff 
to a declaration or injunction. Hence this appeal by the 


‘plaintiff. 


It is urged on behalf of the appellant, in the first place, that 
the suit is not for setting aside the order of appointment made 
by the District Judge, but for a declaration and for an injunc- 
tion the period of limitation for both of which latter reliefs is 
six years, under Art. 120 of Schedule II of the Limitation Act, 
and that as the suit is brought within six years from August 
1887, when defendant was re-appointed in consequence of the 
decision of the Privy Council, it is not time-barred. 

Thė suit is no doubt in form one for a declaration and conse- 
quential relief by way of injunction, but it is very clear that an 
injunction such as is asked for “ restraining defendant from per- 
forming any of the functions devolving on the committee of the 
Devastanam” can only issue if his appointment as a member of 


‘such committee is cancelled. Moreover, the declaration sought 


is that defendant’s appointment as a member of the committee 
“is illegal and invalid and consequently null and void” Such a 
declaration would be tantamount to setting aside the ordet of 
appointment. There can be no doubt that the suit ts in reality 
one to have the order of appointment set aside, and such a 
suit should have been brought within one year from the date of 
the order sought to be impeached: See Art. 13 of Schedule II 
of the Limitation Act. Even assuming therefore the order in 
question to be that of 15th August 1887, this suit, not having 
been brought till 1891, has been rightly held by both the courts 
below to be time-barred. 

It is unnecessary to consider the other grounds on which 
the suit has been dismissed by the Lower Appellate Court. 

This second appeal is dismissed with costs, 
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‘[S. ©. 46 M. 323.] 
[131] IN THE HIGH COURT OF JUDICATURE AT 
‘ MADRAS. i 
Present :—Sir Arthur J. H. Collins, Kt. Chief Justice, and 
Mr. Justice Parker. l 
Unde Rajaha Raja the Honorable Sir ) 
Raja Velugoti Srirajagopalakristna | i i 
Yachendra Bhadur,. K. C. I. E. Applt. (Ist defendant)” 
Panchazar Munsubadar, Rajah of | 
Venkatagiri. 
T 
Isanaka Yerrareddi  - ... Respondents. (plaintiff). 


Reni Recovery Act, (Madras), VIII of 1865, S. 49--Summary Suit—Suit for 
release and restoration of movables attached. 

S. 49-ofthe Rent Recovery Act, (Madras) , VIII of 1865 does not contemplate 
a sait for the release of specific movable property attached by a landlord for 
arrears of rent. 


Second Appeal against the decree of the District Judge of 
Nellore in Appeal Suit No. 111 of 1891, reversing the decision of 
the Court of the Deputy Collector of Naidupet in Summary suit 
No. 2 of 1891. 

The plaintiff's crop was attached by the 1st defendant the 
Rajah of Venkatagiri for failure to pay arrears of rent. The suit 
was brought by the plaintiff for the purpose of recovering the crops 
free from the attachment.. The District Munsif dismissed the 
plaintiff's suit on the ground that it was not maintainable under 
S. 49 of the Rent Recovery Act. On appeal, the District Judge 
reversed the Munsif’s decision. 

°” The ist defendant ap d tote High Court. 

V. Bhashyam Aiyanggy and P.V. Krishnaswami Chetti for 
appellant. a | 

C. Ramachahdra Row Sahib for respondent. 

JUDGMENT :—-fWe are of opinign that the suit is not 
sustainable under S. Ag of the Rent Recpvery Act, The prayer 
of the plaint is npt ia damages, but for the release and restoration 
of specific movable | roperty together wit} Some other subsidiary 
relief. The Revégue Court in which the Suit was instituted is 
one of speciakfnd limited jurisdiction (20d such a suit as the 
_ present will not lie under S. 49. 





“S. A. Nos. 7 and 8 of 1899, ~ yo} January 1892. 


The Rajah- of 
Venkatagiri 


v. 
Yerrareddi. 


The Rajah of 
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[182] It might have been open to. the plaintiff to prefer a 
petition under S. 32 for the release of the propel but in that 
case there would be no appeal. 

The suit must therefore fail, but as this point was not taken 
before the District Judge, and on the facts found the conduct of 
the defendants has not been free from blame, we shall not award 
costs in their favour. 

The decree of the District Court must be reversed and the 
suit dismissed, each party bearing his own costs throughout. 


— eee 


[S. 6.47 M. 9.] | 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Muthusami Aiyarand Mr. Justice Best, 


Aukella Vydiantham ... Petitioner (Plaintiff).* 
v, 
Kuncham Gangarazu .. Counter-Petr. (Defendant). 


Void agreement—Marriage brocage. 

A promise to pay a sum of money to a person for procuring a wife is opposed to 
public policy and void. 

Visvanathan v. Saminathan I. I. R., 18 M, 88 distinguished. 

(Ref. 1 C. L. J. 261; 18 M. L. J. 40882 M. 185.] 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Subordinate Judge of Cocanada 
in Small Cause Suit No. 293 of 1891, 

Plaintiff sued the defendant for the recovery of Rs. 50. pro- 
mised to be paid in consideration of the plaintiff's going to various 
places and slecting a girl to be the defendant’s wife. The.Sub- 
oes Judge held the | proved pee ETRE 





The counter- -petitigner was not repre% wk 
JUDGMENTS: —~Muthasami Atya 
determination in this Case | is whether the fONtract sued on is a 
marriage brokerage contract and if so whethe it is valid. There is 
the contract in questio is not a contract as 
yw to assist the defendant reward in pro- 






no reason to think that 
found by the court bel 
The po 






curing a wife. 


eea, 








Q5th April 1898. 


j\_The question for 


int which the question then comes to is, 
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[135] in evidence against the decree-holder in a suit brought against him by. the Nilakanta 
execution purchaser. l Shanbhog- 
[Ref : 24 B. 591; Dist: 9 I. C. 774: Fol: 15 I.C. 707 ; 40 ©. 187; 15 I. C. 707 SA 
? z ? I 
18 I. 0.’819.] n eee 


. Second Appeal against the decree of the Subordinate Judge 
of South Canara in appeal suit No. 136 of 1890, modifying the 
decree of the District Munsif of Karkal in Original Suit No. 317 

“of 1889. 

On the 3rd of February 1877 one Subbamina advanced Rs. 
1,500 to one Lakshmi on the security of certain lands. On the 
13th of September 1877 Subbamma borrowed Rs. 300 from the 
defendant on the security of her mortgage-interest. The defend- 
ant obtained a decree against her for the money lent and brought 
her mortgage-interest to sale which was purchased by the Ist 
plaintiff on the 9th of October 1882. The purchase-money -was 
paid into court on the 8th of January 1883 and received by the 
defendant. In 1887 Subbamma’s son Govinda brought a suit 
against the 1st plaintiff to which the defendant was no party and 
obtained a decree on the 13th of January 1888 setting aside the 
sale of the Ist plaintiff on the ground that Subbamma had no 
saleable interest in the property sold which really belonged to her 
husband: On the 29th of November 1889 the present suit was 
brought by the 1st plaintiff for recovery of the purchase-money, 
The courts below decreed the plaintiff's claimand the defendant 
appealed to the High Court contending, inter alia, that the suit 
was barred by limitation and that there was no legal evidence 
that Subbamma had no saleable interest. 

Q. R. Pattabhirama Aiyar for appellant. 

K. Naraina Row for lst respondent. 


JUDGMENT :—The first point taken in this second appeal 
is that the suit is barred by limitation. The argument for appellant 
(defendant) is that the cause of action arose at the time of the 
purchase by plaintiff in 1882 and therefore that the suit brought 
more than 6 years after that date is barred, whether-the case is 
governed by Art. 62 or Art. 120 of the second schedule to the 
Limitation Act. Inour opinion the Lower Courts were right in 
holding that the cause of action arose at the date of the decree- 
in Original Suit No. 65 of 1887 declaring that Subbamma the 
judgment-debtor whose hypothecation right plaintiff purchased, 


‘Nilakanta 
Shanbhog 


oo D, 
Imam Sahib, 


* 
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had no [486] saleable interest in the property. Plaintiff could 
not have brought the present suit prior to that decree, for until 
then he maintained that Subbamma had a saleable interest. The 
present.suit is really brought under S. 315 of the Code of Civil 
Procedure which had been held to apply to suits, Pachayappan 
v. Narayana 1, No special period of limitation is fixed for such 


' suits and therefore Art. 120 of the second schedule to the Limi-* 


tation Act applies. The decree in Original Suit No. 65 of 1887 
was in 1888 and therefore the suit brought in 1889 is not barred. 

The next point taken on behalf of the defendant i in this appeal 
ig that it has not been proved in this suit that Subbamma whose 
interest in the hypothecated property plaintiff purchased at the 
court auction had no saleable interest. It is argued that the only 


= evidence of this offered on behalf of plaintiff was Exh. A, copy of 


the judgment in Original Suit No. 65 of 1887, and this is no 
evidence against present defendant who was no party to that suit. 
We think this objection to the decree must prevail. The Lower 
Courts have.apparently admitted the copy of judgment Exh. A.as 
evidence against defendant, because as a witness he supported 
present plaintiff's contention ‘in that suit which the District Munsif 
holds makes him “ constructively” a‘party to the suit. This isno 
good reason for treating a judgment in a suit to which defendant 
was no party as evidence against him of the truth of the. matters 


-it decides. The words‘in S. 315 of the Civil Procedure Code, 


“when it is found that the judgment-debtor had no saleable 
interest in the property etc., *"must in our opinion be taken..to 
mean ‘“‘when it is fouhd in some proceeding by which the judg- 
ment-creditor is bound.” To compel the judgment-creditor to 
refund the purchase-money of property brought to sale in execu- 
tion merely because in ‘some proceeding between other parties a 
court has decided that the judgment-debtor had no saleable 
interest would be contrary to all principles of justice. On the 
ground that it is not proved by any legal evidence in this case that 


‘the judgment-debtor whose interest in the hypotheca plaintiff 


purchased had no saleable interest therein, we think plaintiff's 
suit should be dismissed. ‘The decrees of the Lower Courts are 


‘ reversed and plaintiffs suit is dismissed with costs throughout. 


The memorandum of objections is also ‘dismissed with costs. 
1. (1887) I. D. R. 11 M. 269. 
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.[S. 0. 46 M.-350.] * 


[487] IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


'Present:—Sir Arthur J. H. Collins, Kt. Chief Justice and 


Mr. Justice Parker. 


= M. Sangili Pandaram and others .. Appellants 
(Defendants)* 
v. 
Mookan alias Muthirala Pandaram ... Respdts. (Plffs). 


Civil Procedure Code, S. 392—Comnunission for local investigation—Hindu law 
— Suit for partition—Fluctuation of share pending suit. 

S. 392 of the Civil Procedure .Code does not authorize the court to refer to a 
Commissioner the determination of questions of title and possession and “a local 
investigation for the purpose of elucidating any matter in dispute” pre-supposes the 
existence of some independent evidence on record which requires to be elucidated. 

The share of a Hindu suing the other members of his family for partition is 
liable to fluctuation on account of increase or decrease in the number of such mem- 
bers, pending the suit and becomes fixed only on the date of the final decree. 

[Dist :—21 M. 288; Ref. 6 C. L. J. 74; 21 M` L.J. 240.] 


Appeal against the decree of the District Judge of Trichino- 
poly in Original Suit No. 32 of 1887. 

- The plaintiff brought a suit against his father and his Hia 
for partition of the properties belonging to the family. During the 
pendency of the litigation two more sons were born to the father 
and they were made supplemental defendants. After the decree 
of the Lower Court and pending the appeal to the High Court the 
father died. 

The further facts of this case appear sufficiently in the follow- 
ing, judgment of the High Court. 

V. Bhashyam ue and V. Krisnaswami Aiyar for 
"appellants. 

S. Saame p. R. Sundara aoan and A. se Sale 
Aiyar for respondents. - 

JUDGMENT :~— [After holding that the plaintiff had not 
been adopted into a different family, the court proceeded: cae 

The next’ point urged is that the District Judge was in ‘error 
in deputing to the Commissioner the enquiry as to what ‘items of 
property werein possession of the defendants and their title thereto, 
= iS a out that the judge virtually transferred the trial of 

*A. 8. Nos. 110 and 88 of 1892 and C. M. P. No, 170 of 1892. 18th Nov. 1892. 

18 
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[138] him with much larger-powers than can be legally delegated 
under S. 392 of the Code of ‘Civil Procedure. On this point we 
are constrained to hold that the objection must prevail, We are 
of opinion that “a local investigation requisite for the purpose of 
elucidating any matter in dispute” pre-supposes the existence of 
some independent evidence on record which requires to be eluci- 


dated and that a court is not at liberty under S. 392 to delegate 


to a Commissioner the trial of any material issue which it is bound 
to try. This was the view taken by another bench of this court - 
in Second Appeal No. 1149 of 1887 (unreported): and is in ac- 
cordance with the view taken by the High Court of Calcutta in’ 
Iswarchandra Das v. Jugal ‘Kishor Chuckerbutty 1.- See also 
Bindabun Chunder Sirkar Chowdhry v. Nobin Chunder Biswas %,. 
and Buroda Churn Bose v. Ajoodhya Ram Khan 8. Earlier 
cases have been quoted which go to show that evidence, taken by, . 
a Commissioner may legally be treated as evidence, but in the 
case before us no evidence was taken by the judge before the 
issue of the commission on any issue except the first. We are of 


-opinion that S. 392 does not authorize the wholesale delegation of 


these important issues for investigation to the Commissioner and 
that the local investigation contemplated by that section has refer- 
ence to questions relating to the identification of lands, their 
physical features, market-value, and estimate of profits, but not 
to questions of title to and possession of the lands themselves. 

We must therefore set aside the decision of the District Judge: 
upon these issues and remand the case in order that they may be 


properly determined. In so doing we may point out that the issues 


themselves require amendment, and that fresh issues should | be 
framed as to the different plaint items so as to leave the parties no 
room for misconception as to the burden of proof. With regard to 
items which are admitted to be family property the only question 
can be as to plaintiff's proportionate share. Other items are claim- 
ed as belonging to the family the possession and existence of which 
Ist defendant denies. As to these the burden would ‘be on plain- 
tiff. Then again there ; are properties of which 1st defendant admits 
the possession but alleges to be self-acquired. As to these ‘the 
onus is on him. Proper issues have to be framed with reference to 


the allegations in the written statement. The plaintiff must prove 
1. (1869) 4 B, L. R. gree 2. (1872) 17 W. R. 282. 
he (1874) 23 W. R. 287. ae 
i À 
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[189] subsisting outstanding debts due ‘to the family and we 
observe that it is alleg ed one: debt due. o the. family has . been 
discharged, 


We observe also that the judge decreed partition of jewels 
of the value of Rs. 150 merely. on the ground that 1st defendant's 
wives were wearing some of that value. That reason is mani- 
festly insufficient when the jewels worn by the ladies are alleged 
_ to be their stridhanam. yy 

The District Judge has made no provision for debts due by 
the family. It is admitted on both sides that. he was also in 
error in decreeing mesne profits for six vears before suit when 
only mesne profits from date of suit were prayed for in the plaint. 
. | With reference to C. M. P. No. 170 of 1892 we are of 
opinion that the proportionate share to be decreed to plaintiff 
must be that to which-he is entitled on the date of the final 
decree. No final decree has yet been passed. since no issue except 
the first has been tried. As the father has died during the _ pen- 
dency of these proceedings the plaintiff is apparently at the pre- 
sent moment entitled to one-fourth share. We must set aside 
the decreés of the court below in both appeals and remand the 
suit in order that the District Judge may frame and try fresh 
issues and after recording findings on them pass : afresh decree 
for partition. 


The costs hitherto incurred will be ee for in the final 
decree. i 


p] 


f [S. C. I. L. R: 16 M. 353] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 
Wilkinson. . : 
E Rathnam Aiyar i - -Appellant (Deft.)* 
z U | 
Sivasubramania Aiyar ~ ... Respondent (PYP). 


Hindu law—Testamentary power— Bequest to religious use. 
. A member of an-undivided Hindu family has no ene to.make a even 
disposition of joint family property. 

A bequest to a temple by a Hindu father out of the joint. pac property is 
not. binding upon his son. egies a TE 


-a 
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[140] Second appeal against the decree of the District Judge 
of Trichinopoly in Appeal Suit No. 161 of 1889, confirming the 
decree of the District Munsif of Kulitalai in Original Suit No. 
10 of -1889. ah 5 

The facts of this case are suitciently stated in the Towing 
judgment of the High Court. 


C. Ramachandra Row Sahib for V. Bhashyam Aiyangar 
and T. Ranga’ Ramanujachariar for appellants. 


M. O. Partharadhi Aiyangar for respondent. 


JUDGMENT :—Wilkinson, J :—It is contended that the 


Lower Courts erred in giving plaintiff relief on grounds not alleged 
in the plaint. The Lower Courts have decided that the defen- 


_ dant, the adopted son of one Narayanasami Aiyar is bound'to pay 


to plaintiff Rs. 600 devised by the deceased Narayanasami Atyar 
in his Will for a silver Vrishabhavahanam. It appears from the 
plaint that the plaintiff rested his case on two grounds, the 
direction in the Will and the liability of the deceased to- repay 
aloan. The latter cause of action however was relinquished and 
the plaintiff relied on the devise alone. 

It is then contended.that the legacy is void- and that the 
defendant is not bound to carry out the promise made by his 
father. The District Judge upheld the legacy on the gound that 
it was a gift to religious uses which the son can be compelled-to 
carry out. There is no Madras case in support of this conten- 
tion. So long ago as 1874 it was decided, Vitla Butten v. 
Yamenamina 1, that a member of an undivided family cannot 
bequeath even his own share_of the joint property because at the 
moment of death the right by survivorship is in conflict with the 
right by devise, and the title by ‘Survivorship being the prior*title 
takes precedence to the éxclusion of that by devise. This prin- 
ciple has been recognized by the Privy Council, Suraj Bunsi 
Koer v. Sheo Proshad Singh %, and Lakshman Dada Naik v. 


Ramchandra Dada Naik 8, in the case of Baba v. Timma 4, 


it was decided by the Full Bench that a Hindu father, if unse- 
parated, has not power, except for purposes warranted by special 
texts, to make a gift: to a stranger of ancestral estate 
movable or immovable. No special text has been cited 
in support of the gift of a silver Vrishabhavahanam to a 
kovil. It certainly was not an indispensible act of duty, nor.a 


1. (1874) 8 M.H.G.R. 6. 2, (1878) L.R. 6 I.A. 88. 
3, LL.B. 6 B. 62. 4, - (4888) I.L.R, 7 M?357. 
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[144] gift through.affection or for.support of the family or:relief 
from distress which are Specified in the ‘Mitakshara, Ch. I, 5. 1: 
pl. 27, as gifts which a father has power to make. I am not prepared 
to say that the gift of Rs. 600 fora silver Vrishabhavahanam 
was a gift for a religious purpose. `It is evident from the form 
_of the plaint and from Exh. B that the Rs. 600 had been received 
by the testator in the year yuva on a promise to repay it in four 
months’ time and that the bequest was in truth made with the 
intention of repaying a barred debt. 

The decrees of the Lower Courts must be reversed and thie 
plaintiffs suit dismissed with costs throughout. 


6 


Muthusami Aiyar, J.—l am also of the same opinion. The’ 


averment in the plaint that the money sought to be recovered was 
a debt due by defendant’ s adoptive father has since been aban- 
doned. The claim that it was a legacy to the temple is untenable. 
For the reasons and on the authorities mentioned by my learned 
colleague, the defendant’s father had no testamentary power over 
family property common to himself and his adopted.son for any 
purpose. The contention that the legacy can be treated as an 
executory gift made for religious uses 1s: not tenable inasmuch -as 
the defendant’s father had no testamentary power at all either 
to give legacies or make gifts out of joint Per 


[8. 6. I. L. Ri 46 M. 355.] | 
IN THE HIGH. COURT OF JUDICATURE AT. MADRAS. 


w l 





Present : ae Chief pene and 

Mr. Justice Handley. a 
2 ‘Pandarathil Chithomab’s so son Nanu Nair, .  Appellan itty 
‘ U. ite 7 te ee ae: 


‘Pulitiye Moorkattil Karnavan and Mana- 

ger Kunhi Amah’s son. Raman Menon 
and others ` _ Respondents 
: . E (Defts.) 


' Remedies of mortgages—Combination of simple and usufructuary mortgage— 
Right to sale—Civil Procedure Code, S. 48. ' . 
Where a mortgage comprising several properties is usufructuary with regard to 
some of the properties and is simple with regard to the rest, it is competent to the 
mortgagee to bring all the mortgaged properties to sale, as it is not open to split 
the mortgage and.apply for the sale of the hypothecated items alone. - 





"+. * A: S, No. 10t of 1891. se 10th Noyember’1892. 
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i: [442] Where a usufructuary mortgage executed by the karnavan and the anan- 


igus of a tarwad, provided for the appropriation of the surplus rents towards _ 


the interest, and the karnavan and two of the anandravans executed a rental agree- 
ment promising to pay rent to the mortgages i in respect of the mortgage lands, and 
the mortgagee sued the executants of the rental ‘agreement for rent due and obtain“ 
ed a decree, but was not able to obtain satisfaction of the same: Held that it was 
competent to the mortgagee, to bring a suit for interest against the . mortgagors, 


including the amount claimed in the previous suit as rent, as the causes of action 


in-the two suits were different. 
- . Ref. 90. W. N. 309, 


- Appeal against the decree of the Subordinate Judge of South 
Malabar at Palghaut in Original Suit’ No. 1 of 1890. | | 

The facts of this case appear sufficiently from the following 
opment of the High Court. 


C Sankaran Nair for Appellant. 
: K.P. Sankara Menon for respondents Nos. 5, 6 and 8. 


JUDGMENT :—In 1878 the then karnavan of deicadant: 


tarwad and the anandravans including defendants Nos. 1.to 5 and 
8 borrowed Rs. 4,000 from plaintiff and executed a mortgage- 
deed, Exh. A, mortgaging with possession items Nos. I to 15 of 
the plaint lands and hypothecating items Nos. 16 to 20. As to 


‘the. 15. items the mortgage purports to be a usufructuary 


mortgage, the surplus income after payment of Government 
revenue .to be taken by plaintiff as interest. Actual possession of 


items Nos. lto 15 was not however given to plaintiff as they were — 


under mortgage to a third party, but the karnavan and two of the 


anandravans executed a pattam-chit on the date of the mortgage. 


agreeing to rent the lands from plaintiff. Plaintiff sued the 
executants of the pattam-chit in Original Suit No. 308 of 1881, — 


| Nedunganad District Munsif’s Court, for the rent for the yéars 
1054, 1055 and 1056 and obtained‘a decree. He again sued for . 


the rent for the years 1057, 1058 in Original Suit No. 445 of 1882 
in the same court and also for possession of the lands demised 


and obtained a decree in execution of which he subsequently ` 
. obtained. possession of items Nos. 1’to 15. In execution of the 


decree in Original, Suit No.-308 of. 1881 plaintiff - caused -to.be 
attached certain of the tarwad properties. Present defendanis 
Nos. 4, 5 and 8 presented a claim petition which ‘was. allowed 
and ` the attachment dissolved. : 


Plaintiff then filed Original. Suit No. 146 of 1 1886 in n the same 


court fora declaration that thelands which.had-been attached were- 
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[143] abieto be sold in execution of the decree in Original.Suit 


No.. 308 of .1881.—That suit was dismissed on the ground that 


the defendants i in Original Suit No. 308 of 1881 had not been i im- 
pleaded as représenting the tarwad and therefore according to the 
decision of the Full Bench in S. A. No. 443 of 1883 (now reported 
in Ittiachan v. Vellappan, 1 the tarwad property could not be 
made liable for the decree. Plaintiff now sues for recovery of the 
principal and’ interest up to the time when he-récovered poses- 
sion of the lands items Nos. 1 to 15 by sale of the mortgaged 
properties.and from defendants personally. The Lower Court has 
dismissed plaintiff's suit for the principal of the mortgage on the 
ground. that the mortgage is a usufructuary mortgage and there- 
fore a suit for the recovery of the mortgage debt or for sale of the 
mortgaged property will not lie, there being no covenant for pay- 
ment of the-debt. He also disallows the claim for interest on the 
ground that plaintiff having’ sued for it in the form of rent in 
Original Suit No. 308 of 1881 and 445 of 1882 has exhausted his 
remedy and cannot sue again for it'as interest. Plaintiff appeals. 
' The mortgage-deed was executed before the Transfer of Pro- 
perty Act came into force and therefore by S. 2, Cl. (e), of that 
Act its provisions do not affect the rights or liabilities of the 
parties ‘to the mortgage or the relief in respéct of such rights or 
liabilities. “But it -is argued for respondents that the law as to 
usufructuary mortgages ` was the same beforé the Transfer of 
Property Act as is laid down by that Act. This question has never 
been decided by this court and i is by no means free from doubt. 
But we'do not think it necessary to decide it in this case ‘as we 
are of opinion that the mortgage cannot be treated so far ‘as the 
rights and liabilities of the mortgagors and mortgagee under it are 
concerned, as a usufructuary. mortgage. As to items Nos. 16 to 20 
itis only a hypothecation and as to these items therefore there 
is nothing to prevent plaintiff from suing for the mortgage- -debt 
or for sale of the mortgaged property. But he cannot split the 
mortgage and it follows, we think, that in order that he may 
obtain his legal rights over the hypothecated items he must be 
allowed to bring the whole property to sale. He would at least’ be 
entitled under his hypothécation to a decree for the mortgage- 
debt, and for the above reason ‘we think he is also entitled to a 
decree for enforcing the same by sale of the mortgaged property. 
1: - (1885) I. D. R.8 M. 488. 
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[144] As to the reasons given by the Lower Court for disallowing 


the - interest claimed we think they also are unsound. ‘The suits 
Nos. 308 of 1881 and 445 of 1882 were suits against the executants 
of the pattam-chit for recovery of rent and possession. The defend- _ 


“ants in these suits were not sued as representing the tarwad and 


therefore, as decided in Original Suit No. 146 of 1886, the decrees 
in these suits could not be-executed against the tarwad property. 
The. present. suit is against the tarwad on the mortgage. The 
cause of action is not the same as that in the former suits and 
therefore the decision in Gurusami v. Chinna Mannar, 1 relied 
on by the Subordianate Judge does not apply. The obligation 
sought to be enforced in this suit is not the same obligation as 
that which was the: foundation of the former suits. .Neither is 
the decision in Jttiachan v. Vellappan, 2 quoted here in point. 
That case, which was the authority on which Original ‘Suit No, 
146 of 1886 was decided, only decides that a decree against a 
karnavan and some members ofa tarwad ina suit in which 
they were not impleaded ina representative character cannot be 
executed against the tarwad property. There is no question in 
the present suit of executing a decree obtained against individual 
members of the tarwad against tarwad property, but of enforcing 
a mortgage against the mortgagees and the mortgaged property. 

On the other hand, Govinda v. Mana Vikrainan 8, is a direct 
authority for giving plaintiff the relief claimed in this suit. The 
decree of the Lower Court is reversed and there will be a decree 
for plaintiff for recovery of the ‘amount claimed from defendants 
Nos. | to 5 and 7 and 8 personally and by sale of the mortgaged 
property. 

Appellant is entitled to his costs in this and the Lower Court. 
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IN THE HIGH COURE OF JUDITA TURE AT Leelee 
Present : 
Sundaramaiyan Se Appellant ( (1st ‘Dejendant).* j 

; Ve. 
Seethammal and another ... Re A (Plaintiffs) : 


Limitation Act XV of 1877, Sch. IZ, Arts. 91, 144—Swuit to cancel or set 
aside conveyancé—Sutt for recovery of immovable property. 


* 5, A. Nos. 925. and 927 of 1891. ` 4th October 1892. 


(1881) I. L. R. 5 M. 87 9, (1885) I. L. R.8 M. 488. - 
3. (1890) I. L. R. 14 M. 284. 
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[145] Where a person is fraudulently induced to exécute a conveyance of _gyndaramai- 
immovable property without consideration, he may institute a suit for the recovery yan 
of such property, within twelve years from the & time that the possession of the 
other party. becomes adverse. 

Art. 91 of the Limitation Actis not applicable to suits in which the substantial 
‘relief claimed is the recovery of land. A reference in such suit to an instrument 
obtained by fraud is necessary merely by way of confession and avoidance, and not 
aS part of the relief claimed. 

Per Muthusani Aiyar J: (1) It is a clear rule of law that no Saly can recover i i 
property against his own instrument without showing that such instrument is 
inoperative for fraud. i 

(2) A party’s right to avoid a conveyance subsists, so long as lis prior title is 
not extinguished under S. 28 of the Limitation Act. 

Per, Best J: Where a conveyance is executed without consideration, and posses- 
sion of the property conveyed does not pass under the conveyance, but is subsequent- 

‘ ly obtained by the grantee, by an act of trespass, a suit to recover possession of 
the property may be'brought within twelve years from the date of the trespass and 
is not barred on the ground that {he instrument was not set aside within three 
years under Art. 91. i 

Foll : 25 B 78; 28 M 888; 28 M 349=16 M. L. J. 228. 

Ref : 28 O 460; 17 M-255; 22 B. 1; 88 C 257. 

Dist : 32 M 72. 

Second Appeals against the decrees of the Subordinate Judge 
of Madura (West) in Appeal Suits Nos. 278 and 280 of 1890, 
confirming the decrees of the District Munsif `of Madura in 
Original Suits Nos. 27 and 29 of 1889. 

The facts of this case appear sufficiently from the following 
judgments of the High Court :— 

K. Brown for appellant. 

S. Subramaniem for respondents. ; 

The Court delivered the following 

«J UDGMENTS:—Muthusami Atyar J:—-The second respon- 
dent isa person of weak mind and the 1st respondent is his 
adoptive mother. The land in dispute originally belonged to the 
former and on the 22nd December 1883 he executed a sale-deed 

(Exh. IX) regarding it in appellant’s favour for Rs. 50..- On the 
9th February 1884, he conveyed all .his properties including the 
land in-question under document B to-his adoptive mother. In 
1889 respondents brought this suit to recover the land with mesne 

‘ profits on the ground that appellant took wrongful possession of it 
in 1885 and since continued to hold possession adversely to them. 

-The plaint did not refer.to the sale-deed Exh. IX-nor did: it pray 

--that it should be cancelled or set aside, and the suit as based on 


the averments in the plaint, was one brought to recoyer possession 
19 
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of [146] immovable property from appellant who held it adversely 
to respondents, and, as such, it would be governed by Art. 144 of 
the second schedule of the Act of Limitations. For appellant it was 
contended that Exh. B was obtained by fraud and that he’ was 
lawfully in possession as purchaser under instrument IX. It was 
further alleged that both respondents could not maintain the suit 
and that the claim was also barred by limitation. The Ist and 
2nd issues fixed in the suit raised three questions, viz., whether 
the sale-deed IX was genuine, whether it was valid and whether 
the suit was barred by limitation. As for the first and second 
questions the District Munsif found that appellant and three others 


- had conspired together to deprive 2nd respondent of his properties, 


that Exh.: IX was the result of such conspiracy, that it was either 
á forgery or at least a spurious document executed for no consider- | 
ation and that appellant took wrongful possession of the land 


= jn dispute in the beginning of 1885. On appeal the Subordinate 
' Judge concurred in the finding that Exh. IX was the result of a 


conspiracy todefraud second respondent and not a bona fide trans- 
action supported by consideration. As regards the genuineness 


of the document, however, he did not come to a clear finding, but 
observed that 2nd respondent denied his signature in Exh. IX, 
that the signature did not correspond with his genuine signatures 
and -that much need not be said about it. The fact, therefore, 
definitely found by both the courts below is that Exh. IX was 
obtained by fraud and is supported by no consideration. As regards 


the question of limitation, the Subordinate Judge held that the 


såle being the result of fraud and based on no consideration what- 
ever, it was void and that it was not necessary for respondents to 
set it aside before recovering possession, and that their claim was 
therefore not barred by-Art. 91, Limitation Act. He observed 
further that even assuming that that Article did apply, the sale- 

deed not being registered, respondents could not have known of its 
existence, and its production in court might be taken as fixing them 
with notice of its existence. It is contended on appellant’s behalf 
that respondents were bound to set aside the sale-deed IX before 


they could recover possession, that a suit to set it aside for fraud ~ | 


would be barred by Art. 91 of the Act of Limitations and that on 
this ground the appeal must be decreed. In support of this 
‘contention ‘appellant’s counsel draws our attention to the-deci- 


sions of the Privy ie in Janki Kunwar v. Ajit Singh 1, 
(1887) I. L. R. 15 6, 58. 
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[147] and Jagadamba’ Chaodhrani v. Dakhina Mohun Roy, 


Chaodhri, 1. On the other band, it is argued on respondent’s behalf 
that they were at liberty to claim possession on title, that the sale 
evidenced by Exh. IX was part of the appellant’s case, that it was 
for him to show that it was true and valid and that Art. 91 did not 
apply to a suit to recover possession. Reliance is placed in support 
of this contention, on Boo Jinatboo v. Sha Nagar Valab Kanji 2. 
In Exh. B, a reference is made to Exh. IX ard the former 
being dated 1884 respondents must be taken to have been aware 
of its existence at least from 1884. The observation of the Sub- 
ordinate Judge that respondents must be taken to have discovered 
its existėnce only when it was produced cannot be supported. The 
substantial question is whether respondents are bound first to set 
aside the sale deed IX and whether by omitting to do so, they 
forfeited their title to the land though 12 years had not elapsed 
from the date of the sale, and though the document was really 
obtained by fraud and there was no consideration for it. Itis a 


clear rule of law that no party can recover property against his own 


instrument without Sho wing that such instrument is inoperative for 
fraud. It is also clear that title to land may continue to subsist 
though a claim arising therefrom to a particular relief, such as a 
claim to rent in arrears for more than three years may be time- 
barred. The real point for consideration is whether the cancella- 
tion or setting aside of an instrument, is, upon the true construc- 
tion of Art. 91, a specific relief as contemplated by S. 35 of Act I of 
1877 or a special tansaction affecting the title to land. According 
to the general scheme of the Act of limitations, title to land is 
acquired or lost only by adverse possession extending to 12 years 


or more. It is provided by S. 28 of that Act thatat the determi-. 


nation of the period thereby limited to any person for instituting a 
suit for possession of any property, his right to such property shall 
be extinguished. There is hardly room for doubt that 4 suit to 


cancel or set aside an instrument is not a suit for possession of ° 


property (since it is open to the party) in possession to institute 
such suit. Iam of opinion that Art. 91. is not applicable to 
suits in which the substantial relief claimed is the recovery of 
land. A reference in such suittoan instrument obtained by 


fraud is necessary only by way of confession and avoidance and. 


not as part of the relief claimed. 
1. (1886) I. L. R. 18 C, 308. 2. (1886) I. L. R. 11 B. 78, 
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. [148] This is also the view taken by the High Court at 
Bombay in Abdul Rahim v. Kirparam Daji,1 and in Boo Jai- 
natboo v. Sha Nagar Valab Kanji ?. In the former the suit was 
brought by a person who claimed under the lady who executed 
the instrument which was impugned as fraudulent and it was 
held that Art. 95, did not bar the suit to recover his share in her 
estate. In the latter, the document impugned was executed by 
one of the plaintiffs, and it was yet decided that Art. 92 was not 
applicable. This was also the opinion expressed by Straight, J. 
in Hazari Lal v. Jadaun Singh 8. The remarks made ın Boo Jai- 
natboo v. Sha Nagar Valab Kanji? with reference to Art. 92 are 
equally applicable with reference to Art. 91. The learned judges 
observed there that if it were possible for the court to award to the 
plaintiffs possession of the land and hold that the defendants had 
no right to keep the same without declaring the bonds to be void 
the plaintiffs would hardly care much whether the bonds were can- 
celled or not. Whilst in order to bring the case under Art.92, Sche- 
dule II of the Limitation Act, there must be a baredeclaration ask- 
ed regarding the cancellation of the lands. Agatin, Art. 91 describes 
the suit to which it is applicable as one in which the relief claim- 
ed is the cancellation or setting aside of an instrument and does 
in terms apply toa suit for possession in which an averment 
regarding an outstanding instrument is made by way of confession 
and avoidance in order.to prevent the defendant from setting it 
up as an answer tothe claim. Such an averment, it seems to- 
me, cannot alter the nature of the suit. The appellant’s counsel 
draws attention to the decision of the Privy Council in Janki 
Kunwar v. Ajit Singh 4. But the plaintiffs in that case asked 
for a decree for their property being restored upon their paying 
to defendants so much of the consideration as might be found to 
be justly due under the sale-deed which was impugned for fraud. 
The prayer for the cancellation of the instrument and for the 
‘declaration that it created only a charge for the amount actually. 
paid was an essential part of the relief claimed in the plaint. 
Another case on which appellant’s counsel relies is 
Unni v. Kunchi Amma, 5, The decision in that case pro- 
ceeded on the ground that the cancellation of the instrument 


was not an essential part of the relief claimed in the plaint. 


1. (1891) I. L. R. 16 B. 189. 2. (1886) I, L. R. 11 B. 82, 
3. (1882) I. L. R. 5 A. 4. (1887) I-L. R. 15 C. 58, 
: 5. 


T6. ~ = 
(1890) I. L, R. 14 M, 26, ; 
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[449] It is true as observed there that asa matter of substantive 
law, the party seeking to recover property against his own instru~ 
ment must show that it is void for fraud for the obvious -reason 
that as long as an instrument creating a later title is not invalid, 
his prior title cannot prevail. It is also true that so long as the 
prior title is not extinguished by 12 years’ adverse possession his 
right to avoid the latter instrument by confession and avoidance 
exists. Otherwise there would be this‘anomaly. Suppose that 
the party executing a fraudulent sale-deed is in possession of the 
property norwithstanding the sale that the purchaser brings a 
suit after the lapse of three years and there must-in that case be 
a decree in his favour on the ground that notwithstanding his 
possession the vendor cannot set aside the deed: under Art. 91. 


Thus the purchaser would acquire a, valid title to land in 


the fourth year though the sale-deed might be fraudulent whilst 
according to S. 28 of the Act of Limitations title to immovable 
property is not lost unless there has been adverse possession for 
more than,12 years. 

I would dismiss these appeals with costs. 

Best J :—The parties to these two appeals are the same and 
the question‘ for decision in both is also the same, namely 
whether the suits (instituted by the. : respondents) are barred by 
Art. 91 of Schedule II of the Limitation Act. 

As the sale-deeds relied on by the appellant are dated so far 
back as 1883 and 1882 and these suits were not instituted till 
1889, they are clearly time-barred if Art. 91 is applicable. 

. In support of appellant’s contention that the Article referred 
to above applies, reference has been made to a dictum of a Bench 
of this court, in Unni v. Kunchi Amma, 1, which is as follows: 
‘< There can be no doubt that when a person seeks to-recover 
property against an instrument executed by himself or one under 
whom he claims, he must first obtain the cancellation of the 


instrument and that the three years’ ar enacted by Art. 91. 


applies to any suit brought by such person.” Janki Kunwar v. 
Ajit Singh 2, which is referred to as authority for the above 


dictum, was a suit in which plaintiffs came into court expressly, 


asking that a deed admittedly executed by one- of them should 
be set aside on the ground of its having been obtained by 


1. (1890) I. L. R. 14 M.26 9. (1897) I. D. R. 15 O. 58 + 
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Sundaramai- [150] fraud and undue influence and further praying that the pro- 
as perty be restored to them “ upon their paying to the defendant so 
Seethammal. much of consideration money as might be found to be justly due.” 
The case was thus one in which the conveyance was not only 
admittedly executed but had also admittedly had operation given 
toit, soas to affect the property and, as was observed in 
Raghubar Dyal Sahu v. Bhikya Lal Misser 1, it is difficult to 
see how a person who omitted or neglected to have such convey- ` 
ance set aside within the time allowed for a suit for doing this, 
can afterwards challenge its operation or effect and recover 
property, “the title in, which it, if valid, operated to transfer, 
such transfer being further actually carried out.” In the cases 
now under appeal, however, the finding of the Lower Appellate 
Court is that neither was there consideration for the documents 
on which appellant relies nor did possession of the property 
pass under them, but that appellant subsequently got possession 
of the lands by persuading the tenants to join him to defeat 
the plaintiff's title. Such being the case, appellant’s possession 
must be held to be that of a trespasser and consequently these 
suits brought within 12 years from such possession being taken 


dre not time-barred. | 
I concur therefore in dismissing both these appeals with costs. 


(S. C. 16 M. 299]. 
IN THE PRIVY COUNCIL.* 
Present :—Lords Watson; Hobhouse and Morris, Sir ee 


‘Couch and the Honorable George Denman. 
[On appeal from the High Court of Judicature at Madras.] 





Venkatavaratha Thathachariar and others. e 
Venkata- is 
Thatha. Ananthachariar and others. 
chariar Civil Procedure Code, Ss. 11,562, 564, 565, 566 —Suit of acivil nature—Right 
Spa ii to perform services in a temple—Remand—Rehearing—Call for fresh finding. 
chariar. Observations on the Givil Court’s jurisdiction to entertain a suit for the decla- 


ration of a right to perform certain services in a temple, where emoluments are 
attached to the performance of the said services. 
. Observations on whether a right to fees, if and when there should be funds, is 
sufficient for the maintenance of the suit. 
Observations on the power of the High Court to send back cases in second 


‘appeal for fresh findings. 
Power of Remand. Ref 17 M.LJ.128 ; See S 151, 0.41 R. 23 O.P. Code 1905; 


Jurisdiction of civil courts. Bee S. 9 O. P. Code of 1908. 
Ref. 30 M 158, 17 M. L. J. 1. l 
* Friday, the 24th March 1893, 1, (1885) I, L. R. 12 C. 69 at 76. 
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[451] Application for special leave to appeal against the 
judgment of the High Court of Judicature at Madras in Second 


Appeal No. 1423 of 1889 delivered by.Muthusami Aiyar and | 


Shephard, JJ., on the 28th July 1891. 


The facts of this case sufficiently appear from the following 
report. 


Mr. J. D. Mayne for the petitioner. 


Mr. J.D. Mayne.—My Lords, thisis an application for 
special leave to appeal from the decision of the High Court of 
Madras. The case is admittedly below the appealable value, but 
we submit that there are such important questions of law and 
procedure involved and questions so likely to recur frequently 
that your Lordships will allow us special leave to appeal. 

Now, my Lords, the petition is necessarily a very long one 
but I think I may put the first point at all events before your 
Lordships in a very few words.. The case came before the High 
Court of Madras upon second appeal. The decisions of both the 
courts below had been against my clients who are the defendants, 
On second appeal to the High Court under the provisions of 
sections 584 and 585 which have been very frequently before your 
Lordships lately, the High Court was absolutely prohibited from 
affecting or dealing with the decision of the lower appellate court 
upon any grounds except grounds of law or material error in its 
procedure. We called their attention on the argument of the 
appeal to the fact that there were a considerable number of 


documents which weseem to have read to the court which’ 


appeared to the court to be of considerable importance and which 
had been apparently overlooked by thecourt below. Now the 
High Court had no power to deal with the question themselves. 


Lord Watson.—You mean as deciding the facts. 


Mr. Mayne.—Yes, as deciding the facts. It was not open to" 


them to say there appear to have been a number of pieces of 
evidence upon which the court below ought to have come toa 
different conclusion upon the facts, and therefore we overrule the 
decision. They had no power to do that, but what they did -was— 
and that I submit they had a perfect right to do—they passed this 
order. They said, “ It is urged on behalf of the appellants that 
certain material documents have not been considered by either of 
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‘[152] the Lower Courts in coming to a finding” etc. | Reading to 
the words]: “ and Prabandhams.” Then they set out the numbers 
of the documents.. “These are not referred to by the District 
Munsif” [Reading to the words] “have the joint right.” Then 


-the next paragraph shows why in their opinion these documents 


might probably be material. Then the next paragraph—and this 
is the material part of the order—is this, “-Without expressing any 
opinion as to the weight to be attached to the evidence we must 
ask the District Judge to take these documents into his considera- 


‘tion and to submit a revised finding within four weeks from the 


date of receipt of this Order” etc., etc. 
Now, my Lords, what happened upon that was this. 
Lord Hobhouse. —Is that a remand? 
Mr. Mayne.—No, my Lord, it is not a remand. l 
Lord Hobhouse.—Then I do not quite understand it. 
Mr. Mayne.—What did occur in fact was this. They said, 


. “ We are bound to accept your finding, but we think that before 


we accept your finding we have a right to call upon you to show 
us that you have in point of fact considered what appear to us to 


_be a number of material matters. We cannot overrule your find- 


ing but will you send us back a finding on those matter ?” 
Lord Hobhouse.—It is in effect a request to rehear. 
Mr. Mayne. Sit is in effect a request not to rehear, but to 


‘reconsider. g 


Sir Richard Couch. T6 oer ihe. evidence. a SS 


: Mr. Mayne—Yes, to reconsider. the evidence and then to 
record a new finding, . 


Lord Watson.—To, reconsider without rehearing the re 
Mr. Mayne. —Yes, without rehearing the parties. 
_ Sir Richard Couch.—And record a new finding. 

Mr, Mayne—And record a revised finding. What happened 
was this. The District Judge who had given the judgment appealed 
against was a Mr. McCarthy. He seems:to-have left the court. 

Ido not know why. And his place was taken by another judge 





oa Mr. Best, who subsequently became a Judge of the High 
Court. He, ‘acting upon the orders of the High Court, proceeded ` 


to reconsider the whole case upon the’ entire documents before 
him, including the documents to which his attention had been 
specifically directed. My Lords, it my perhaps help your Lord- 
ships if I hand down the :[4153] printed paper which contains 
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those proceedings.which are easier for your Lordships to: glance 
over. Now, my Lords, he recorded along and very elaborate new 
finding which was in fact a fresh judgment. I have not-set that 
out in my petition because it would be too long, but your Lordships 
-can glance over it and see that he reconsidered the whole case upan 
‘the entire evidence including the evidence to which his attention 
was specially called and he recorded a new judgment in which he 
came to a diametrically opposite conclusion from that which had 
been arrived at by the judge who first heard the case. - ` 


Lord Hobhouse.—No re-argument. 


Mr, Mayne.—I do not know whether there was any re-argu- 
ment or not, but he did so. It does not state whether that ‘ Was so. 
Lord Hobhouse.—It would not appear in this document. 

Mr. Mayne.—No. 

Lord Hobhouse.— What is this ie ent ? 

Mr. Mayne.—That contains the whole proceedings belgie the 
High Court—their.own Order which I read .to your Lordships 
directing the revise, then the revised finding of the District Judge 
and then there are other grounds upon that. 


Lord Hobhouse:—Very irregular. 


Mr. Mayne.—I submit that when the revised finding. came 
before the High Court, that took the place of the original finding. 
I submit that that would be quite clearly so if it had been the same 
judge who sent the revised finding as had given the original find- 
ing. If upon his attention being called to certain documents 
which it was suggested he had not looked’ at, or had not considered, 
he had given a revised finding in which he completely altered his 
opinion and gave a completely different decision upon the facts of 
the case from what,he had done before, it is I submit quite clear, 
that that would take the place of his original finding. It would 
be equivalent to a request to withdraw his first judgment. and to 
substitute a second judgment for it. É 
Lord Morris. ~-How i is that ? There was no appeal from 
Mr. McCarthy to the High Court on a question of fact, and still 
‘they send it back to him.- I do not inderstand that. “Wale it to 
find differently from what he had done before ? l 
_. Mr, Mayne. —No, my Lord, not to find’ differently from what. 
‘he had done before. 
- 20° 
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-~ [154] Lord Morris —How did it go back to him? : 

Lord Watson.—It was a kind of remit. ’ 

-Lord Morris.—ls there any law upon that ? 

: Lord: Hobhouse.—What is the section which says what the 
High Court may do ona second appeal ? I do not understand this. 

Lord Morris :—What are the poner: of the High Court over 
it at all? 

‘ Mr. Mayne.—The proceedings after appellate decrees begin 
at Section 584. 

Sir Richard Couch,—Whatthe High Court seem to have done 
is, to have directed him to re-hear the case. 

Lord Morris. —That i is exercising appellate jurisdiction to 
ee it. Itis like setting aside a Maral by a jury as s being 
unsatisfactory. 

. Sir Richard Couch.—This depends on their power under the 
Act. This is what is calleda second appeal and there is no juris- 
‘diction to entertain the second appeal except asa matter of law. 


Lord Morris.—That is what I was asking. What jurisdiction 
was therein the High Court to send it back to be’re-heard ? 


Lord Hobhowse.—li the High Court be bound by the find- 
ings of the court below on: matters of fact though they are wrong, 
can they remand on the second appeal or order a rehearing? 


Mr. Mayne.—My Lord, undoubtedly they could not, but I 
submit that the court must have an inherent power if it sees that 
the decision 1s so unsatisfactory that it does not enable them to say 
whether the court has considered the matter at all or whether 
‘they have considered the matter properly, before accepting as they 
are bound to accept the decision on a question of fact, I submit, 
that they must have an inherent right to say we are bound by your 
decision but you must let us see that you have really decided the 
‘matter on a consideration of the evidence. 


Sir Richard Couch.—I think that this is the first time-I‘have 
heard that proposition put forward on this second appeal. 
a Lord Hobhouse. —Did you ever remand? 


ai Sir Richard Couch., —I never heard of a remand on a special 
appeal. I never knew of a remand being made upon what used to 
Pe called, a special appeal which is now called a second appeal. ` 

" Mr Mapne.—I will just read your Lordships the sections at 
once because I must own I felt that difficulty myself. . 
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[155] Lord Watson.—The sections I: should like ‘you to 
direct their Lordships’ attention to are as to the powers given of 
remand to the appeal court. | 
~ Mr. Mayne. —Section 562. Those are: the sections I was 
going to call your Lordships’ attention to. a 

Lord Hobhouse.—It seems to have been grossly irregular. 
Whether that is in your favour or against you, I am not quite 
certain at the present moment. 

Mr. Mayne.—S. 562, I do not a it joos ME to the case. 

Lord Watson.—S. 562 refers to a matter that does not arise 
here. If you take 564 first and then 562. l 

Mr. Mayne.—“ The Appellate Court shall not remand a case 
for a second decision except as provided in section 562.” 

Lord Watson.—They can only remand. then upon reversing 
a decision upon a preliminary point or under the second branch 
of the section which provides that the Appellate Court may, if it 
thinks fit, direct what issue or issues shall be tried in any case so 
remanded ; but it is “so remanded” again. ` 

Mr. Mayne.—Section 565, I would call your Lordships’ ast: 
tion to, “when the evidence upon the record is sufficient to enable 
the appellate court to pronounce judgment, the appellate court shall 
atter re-settling the issues if necessary finally determine the case, 

“Lord Watson.—Is not that such a case as wé are dealing with? 


Mr. Mayne.—I think not. I was going to make an observa- 
tion upon it, “shall, if necessary finally determine the case not- 


withstanding that the judgment of the court against whose decreé - 


the appeal is made has proceeded wholly upon some Aa other 
than that on which the appellate court proceeds.” _ 


Lord Watson.—That seems outside this case too and S. 566 
appears to me to be equally outside it. It enables the court when 
it is necessary for the ends of justice to say that an issué over- 
looked should be tried. It is competent for the Appellate Court to 
adjust that issue and send it back for trial. That is not what 
was done here. They have directed no new issue.. They have 
held the issue tried quite sufficient to exhaust the.case,but they 
have directed the attention of the.judge who tried the facts on the 


issue to some evidence they. thought he had overlooked. 
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‘[156] Lord Morris.—Supposing he had ‘overlooked it, ts there 
any power of controlling that? Is not there a case that says they 
shall not, no matter how gross or inexcusable it may be. gos 

Mr. Mayne.—I think there is a case Mussummat Durga 


Choudhrain v. Jawahir Singh Choudhri 1. That is what I a 


consider the leading case. 
Lord Morris.—“However gross or inexcusable,” rau cannot 


‘put. a case higher than that, 


Mr. Mayne.—I quite adot that the High Court could not 


‘have overruled his judgment. That is, the High Court could not 


‘have, substituted a judgment of their own upon the facts which 


they considered he had overlooked, for the judgment which re- 


sulted from his overlooking those facts, I quite admit they 


could not have done that. But what they have done and what 
I submit they had an inherent power to do is this. 

Sir Richard Couch.—Really I must object to your using that 
expression “‘ inherent power.” Where is your authority that they 
have any power but what is given by the Code ? You cannot talk 


‘about inherent power. Their powers are defined by the Code. 


Mr. Mayne.—I quite admit that. 

Lord Watson.—lf they have power to remand for other pur- 
poses, or if théy do remand for any purpose not indicated in the 
‘Code, they are violating Section 564 and going in the teeth of it, 


It says the Appellate Court shall not remand. 


Sir Richard Couch.—The Code practically says what they 
have power to do. ~ 

Lord Watson.—It says they shall not make a remand and 
this i is unquestionably making a remand to the judge to reconsidet 


) his finding. 


Lord Morris.—I1 suppose the courts in ‘India have no ee 
inherent common law jurisdiction. 

„Mr. Mayne.— No, my Lord, they are entirely the creatures 
of Statute. 

Sir Richard Couch.—I am not sure you can put it so brodi: 
I think it has -been held, and I am not sure it was not by this 
Committee that with reference to the power of amendment they 


have the inherent power of a court. 


. Lord Morris.—There is a good deal in this country about 


the inherent power of the courts to see justice done, 
1. (1990) L. R. 170, A, 129.6 > 
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[157] Sir Richard Couch.—They-have power to am2al ani 
I think it has been held they have power to’ amend not: Esstrictly 
“within the limits of the Statute [oe - 

. Lord Hobhouse.—I remember the question arising’ here! I 
think Sir Barnes Peacock delivered the judgment’ ds to whether 
‘the court had power to discharge its own orders om adequate 
cause being shown. 

Sir Richard. Couch,—You cannot say dies have not sorfe 
powers possibly which are not actually given by the Code. - Here 
their powers upon appeal are defined by the Code. 

Lord Watson.—I should suppose they had power to dismiss 
what appeared to them to be a plainly frivolous and vexatious 
action. — ei 

Mr. Mayne.—No doubt. «© am 

Sir Richard Couch. —They ha ave some powers that a are not 
in the Code. 1 


Lord Watson.—They have power to rectify an ov of their 
own powers. i 


Mr. Mayne.—I was going to aut this case to your Lordship 
as testing what I venture to call an inherent power, Supposing iņ 
a case where there were a quantity of witnesses and documents— 
a difficult complicated case—the original.court said simply looking 
at all the evidence, oral and documentary, I think the balance of 
evidence 1 is in favour of the plaintiff. i- | 


‘Lord Watson.—I think they would have an nhen power to 
do this. Supposing there had been an absolute denial ‘of Justice 
and@ some evidence had not been putin. What power they would 
have to correct that I should be loth to indicate. They might have 
power to do justice or what was absolutely necessary in a parti- 
‘cular case, but this is not a case of that kind. The parties have 
had ample opportunity of raising the question. It is not said they 
failed to lay all the evidence they possessed before the judge but 
that in coming to his decision the judge in the view of ‘the court 
does not give sufficient weight to evidences They -may have a 
right to jog him in any particular case or-in cases where he was 
plainly wrong but can MRY say ‘ Look at TA particular .docu: 
ment.” : eee awe 

Sir Richard Douce: —It is an indirect way of dadig upon 
the facts, i . i 
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[158] Lord Watson.—Not only that, but asking a panicula 
judge below them to review his own judgment. 

Lord Hobhouse.—That seems to me to be so. Itis a request 
to him to re-hear. Supposing he had said I will not re-hear, would 
the High Court have had any power to make him ? 

Mr. Mayne.—None, whatever. Supposing he returned a fnd- 


ing to the effect, I have looked into these documents again, I had 


looked into them before ; they did not affect my judgment then 
and do not affect it now and I adhere to my finding. They would 
have been powerless. 

Sir Richard Couch.—Do you mean that on a second appeal 
the court has power, if they think that a particular document has 
not been considered, to send it back to the court below ? You 
cannot refer to any instance I think in which that has been done. 

Mr. Mayne—I cannot. 

Lord Hobhouse.—It seems to have led to a eet serious irre- 
gularity in this case. 
© Sir Richard Couch,—It would lead to-most irregular pro- 
ceedings generally if it could be done. 

Lord Hobhouse. —There seems to have been a partial re-hear- 
ing by another judge who reverses the judgment of his prede- 
cessor, and hė says his judgment is founded on the matters the 
High. Court*. wanted him to consider, but how far it is founded 
on a difference of opinion with reference to the rest of the case 
there are no means of telling. 

Mr. Mayne.—He goes into the whole of the case ab initio, 

Sir Richard Couch.—That really was not the intention of 
the court in sending it back. 

Mr. Mayne.—I think they wanted a revised finding. 


Sir. Richard Couch.—What they wanted I think was that 


- they should geta different finding of fact from what it was before, 


That is what they wanted. | : 

-~ Mr. Mayne.— What they wanted was not an expression of 
his opinion on those particular documents but a revised finding. 
They wanted him to re-write his judgment. 

Sir Richard Couch.—A revised finding to the effect of ™ 
they thought it ought to be. 

Mr. Mayne.—They said, we do not venture to offer any 
opinion. They were very guarded and Į think quite constitutional 
in the way they put it; they said we do not offer any opinion, i 


i 
A 
t 
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[459] Lord Watson.—Is the new finding favourable to your client? 


Mr. Mayne.—The new finding is favourable. 

Lord Hobhouse.—And then the High Court overrule iti 

Mr, Mayne.—And then the High Court take it up and: deal 
with it upon all the facts as a question of fact. 

Lord Watson,—He had taken the hint too enai 

Lord Morris.—Had the High Court altered its composition in 
the intervening time in any way? ` 

Mr. Mayne.—No. 


Lord Watson.—You wish to restore that finding. . “You say 


-they cannot meddle with it. 


Mr. Mayne.—I say they have got a new finding before them 
which is the judgment of. tle court below, and having ‘got that 
judgment they can only deal with it within the provisions of sec- 
tion 584 by showing that it is wrong in peat of law or there is:a 
material error in procedure. T 

Lord Watson.—There is something wrong somewhere. 

Lord Morris.—Surely Mr. Best could not deal with it at all 
in the same way that Mr. McCarthy would have dealt with it if he 
had still) remained there. : Mr. McCarthy having formed “his 
opinions might or might notalterthem. Mr. Best came to it with 
an open mind and looked at the whole thing from the beginning. 
Therefore Mr. Best was sitting asa Court of Appeal on Mr. 
McCarthy, 

Mr. M ayne.—-Not as a Court of Appeal. 

“Lord Morvis.—Practically he was. 

Lord Hobhouse. A Court of Revision.. 

Lord Morris.—When he heard it for the first time he must 
have been considering it just as this Board would consider any 
case. . 
Mr. Mayne.—No doubt it was afresh mind. . te so happened 
that in consequence of the acts of the Executive in AR the 
judge they got a fresh mind to bear on the case. ms 


Lord Morris.—You see if Mr.. McCarthy had remained there 


he might not have changed his mind. at all. 


Mr. Mayne.—I think it is very likély he would not; but we 
say the result of the proceedings is that there cannot be two 
judgments of the court. Whoever the person is, the court’ is 
unchangeable. The’ High Court has swept’ away the original 
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Venkata: [160] judgment of the Chingleput Court, and we have got another 
varatha substituted for it. | 7 


` Thatha- 
chariar Sir’ Richard Couch.—Let me see what you.ask. You are 
v. . . . e . 
Atiantha- asking their Lordships to give you spetial leave to appeal. 
-chariar. i 


MY. Mayne. —We are. 

Sir Richard Couch.—When that appeal eomes on, you will 
insist that the second judgment must stand. 

Mr. Mayne.—That it must stand. I sayit cannot be treated 
as a nullity. 

Sir Richard Couch.—Although it has been are at by this 
very irregular and improper proceeding: 

Mr. Mayne.—That is what I shall say. 

_ ‘Sir Richard Couch.—But you ought not to be allowed to keep 
this judgment which has been obtained in that way. Has not 
there been a compensation of errors ? They have come back really 
to. the conclusion to which they ought to have come at first, 
namely, to allow the first judgment to remain. 

Lord Watson.—Unuless they had power to send it back in 
these terms and to take a new finding, all these proceedings are 
extra cursum curiae and simply void. 


Mr. Mayne.—I cannot deny it unless they had à power, 
Lord Watson.—They cannot be looked at at all. 


Mr. Mayne.—What I was putting to your Lordships was this. 
Supposing before the court there is a mass of eviderice that stood 
in this way. The original court says on looking into all these 
statements which are too numerous and the évidence which is too 
long to be set out or discussed in detail, we consider the finding 

‘should be for the plaintiff. 


Lord Watson.—The only object of your appeal i is to have the 
second finding or the reconsidered finding of the jidge below set 
üp by the ‘Privy Council. “ 

Mr. Mayne.—That is so, and I am putting to your Lordships, 
supposing -this state of things exists, would not the High. Court be 
justified in saying we are undoubtedly bound by your judgment, 
but you. must give usa judgment.which we can consider so as to 
see that, it is the sort of judgment by which the legislature 
intended us to be bound. . 
Lord Watson —-What rigbt`have they to do that ?. 


toe 
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- [464] -Lord Morris.—I never heard. that a Court of Appeal , 


could say that the court of oe Instance did not give a long 
enough: judgment. . 2. .. ty i 


Sir'Richard Couch. Or too long.a judgment. i a 


Lord Hobhouse. —Your case 1S that the High Court ought. tc 
have been bound by Mr. Best’s finding although Mr, Best's finding 
had no legal valtie whatever. ‘As it is they have held’ themselves 
not bound which is quite inconsistent with their previous action I 
agree—but still by a happy accident they. have stumbled into the 
right course of being bound by the real finding of the District 
Judge. You want to disturb that state of things. 


Mr. Mayne. —if I were to accept your Lordship s premises I 
could not resist your Lordship’s conclusion, and if I were to accept 


. as‘part of my argumient that Mr. Best’s judgment had no legal 


existence, of course I could not ask your Lordships to accept it as 
a substitute. a - 


Lord Watson. —You have not referred us to any authority 
which authorised the making of such a remit. It is in substance 


a remand. There is a clause i in the Code, S. 564, which says, 


there shall’ be. no remand for any purpose whatever. 
Mr. Mayne. —I submit it ‘is not a remand. 


Sur Rich ird Couch.— Your argument, seems to coine to, this, 


that when the High Court on, the second appeal do, not like the 
finding they can send it back again. — 


“The Rt. Hon, Mr. Denman,—It ig not made better iy 
the accident that it goes back fo a new judge. l 


"Sir Rishard Couch.— Until they get a finding chey do like. 


Lord Watson. —Supposing the’ finding was absolutely wrong 
on the face of it, it-would be easily. avoidable if the court of last 
appeal who. had nothing to do with anything but the law were tọ 
send it. back for consideration and say: “ See what you have 
done.” „And then with a few pertinent observations pointing out 
how bad it is, what probability — is there of getting an order the 
other way. 


Mr. Mayne.—Then, my. bard, there i is anaes point which 
I ask your Lordships to consider—a completely different pvint.as 
to the original nature of this suit. Now, my Lords, the original 
nature of this suit is cértainly a very extraordinary one, __ 
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[162] Lord Hobhouse. —You: are: going now into the merits 


of the suit. 


Mr. Mayne.— No iy Lord, not into i merits. except. to: 
show that this isa suit which in fact did not come, as it turns out, 
within the jurisdiction of a civil iribunal at all. That this i is a 
mere matter of Hindu ritual in a pagoda. : g 

Sir Richard Couch. —Was that objection taken in the Lower 
Court at all? 

Mr. M ayne. —Yes it was at page 7, paragraph 3, of the 
proceedings before the District Munsif, ‘That is the judge's S 
recital of the written statement. ; 

The Right Honorable Mr. Denman.— Where is it ae 
in your petition ? l 

Mr. Mayne. —Paragraph 3. “The defendants 1,3, 4 and 7 
filed a written statement in which they denied the existence of the 
alleged office, or that-it belonged to the plaintiffs. They said that 
the founder of the temple was a Vadakalai and would be insulted 


-by the. performance of any rites by Tengalais. They admitted 


having prevented the plaintiffs reciting the Prabandham. They. 
alleged that the funds of the temple did not admit of paying the. 
emoluments, and that they had a right to dismiss all servants 


' whom they were unable to pay. .They also pleaded. that the 
- honours claimed by the plaintiff were not enforceble in Jaw.” 


The Right Honorable Mr. Denman—W hat was “the suit 
about ?, : 
_ Mr. Mayne.—The suit was ibaik who should ` pronounce a 
particular mantram. 7 
OI Tke Right Honorable Mr. Denman.—Who has a tight to 
perform a particular ceremony in a-temple ? 

Mr. Mayne.—To perform a particular ceremony in a ead 
which ‘ceremony consists of repeating half a dozen words which 
are called a “mantram.” Admittedly it was a suit for that purpose. 

Lord- Watson.—Is the reward for that service Sane: or 

Spiritual, or both ?: 

Mr. Mayne.—lIf it rested on nothing except the right to pet 
form the ceremonial or utter the mantram admittedly it-would not 
come within the -jurisdiction of the Civil-Court, but it was coupléd' 
with a statement that whoever ‘performed the mantram ae a right: 
to receive certain fees, i l Eo 3 


° VOL. IIL. 


3? 


[4163]. Lord.Watson.—Then.- there. were. temporalities.- Pua tg 


before : -your - 


Sir Richard Couch.~-Certain fees. 
Mr.: ‘Mayne—Certain. emoluments in the nature of Selves 
and things of that. sort, and'this very case appears to have come 


‘Lordships 
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4 


in Tiru Krishnama -~ Ohariar. y. 


Krishnaswami Tata Chariar! in which your Lordships laid “down 
this dictum. The headnote is, si A suit will lie to recover dues for 
certain religious services performëd; and if to determine the right 
thereto, it becomes necessary to determine incidentally the right 
fo perform certain religious services, thé court has jurisdiction so 


to do.”’ 


That isif you want your dues and what you are 


suing for is your dues: the fact that the court must determine 
a question of réligious ritual is no bar to your bringing the suit. 


stated in the petition, 


to it.” 


Sir Riehard Couch. —What was the prayer in the plaint ? 
. What was the relief prayed for in this case? I do not see that 


- 


Mr. Mayne.—It is set out in pragraph Ze 
the said respondent prayed for a decree Gee the exclusive 
right of the plaintiffs and all other Tengalai Vaishnava Brah- 
mins residing 1 in Conjeeveram to what was termed the Thodakka 
Adyapakam Miras, that is, reciting the words “ Saditarula” and 
then the Tengali Mantram “Sri Sailesa Dayapatram”’ in the 
Sannidhi or temple of Dipaprakasa, and the Sannidhies attached 


in.the performance of their duties. 


Lord Watson.—I see these are ane very same disputants as 
in the. case you cited, 


° Mr. Mayne.—l think they are P 


Sir Richard Couch.—They: prayed for a declaration of the 
right but then they had previously alleged that the right they 


“In their plaint 


The charge was that, the defendants had obstructed them 


asked to have declared would carry with it certain emoluments. 


Mr. Mayne—Yes, the only thing they said was this and I 


will read it now from the judgment of the Munsif. “ The plain- 
tiffs pray for a decree declaring the exclusive right of the plaintiffs 


and all other Tengalai Vaishnava Brahmins residing in Conjeeve- 
ram to Thodakka Adyapaka Miras right-of reciting the Tamil Pra- 
bandham” and so forth; “fora permanent injunction for restrain- 
ing the.defendants 8 to 12 and other descendants of Thathachari 


i 
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t 
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[1 64] residing in‘Conjeeveram and defendants ‘13: to ‘17.and other 


. Vadakalai Sreevaishnava Brahmins from-reciting the Thodakkam 
viz; “ Saditaralu ” or any Mantram or Prabandham either: jointly 


with the plaintiff's sect or separately in opposition to andto the 
prejudice of the said exclusive right of the plaintiffs and other: 


. Tengalayars, in-the said Dipaprakasaswami’s Sannidhi and in the 


Sannidhies of Thaiyar, Andal, Alwars, Acharyars and Vendanta- 


chariar attached to it, during pooja and festivals and in procession; 


for a direction t? bestow.,on the plaintiffs sect the. Parivattam gar- 


land and other họnors, mentioned i in Sechedule B and.attached to 
the Thodakkam Adyapaka Miras of the plaintifis and -others, for 


adjudging the defendants to pay’ to the plaintiffs Rs. 145-8-0 


the value of . the incomes mentioned in schedules A and B’ and | 


for such other reliefs as the court may think fit. to grant in favour 
of the plaintiffs. Now my Lord. what the court his done,is 
that it has granted them the whole of the’ relief’ they ask-as 


regards the ritual but it has not granted them any decree for the 


substance, the 145 Rs. 8 annas, because they say, that can only be 


- obtained out of ‘the funds of the temple and’ the temple has no 


funds out of which any decree can’ be made. So that in point of 
facts the finding of the court being that there are no funds whatever 
out of which these emoluments can be obtained they have in fact 


aad 


Lord Watson. —For the purpose of carrying future emolu- 


ments, They have given them a title to these emoluments by 


that declaration. 
Mr. Mayne. —They- have, he 
. Lord Watson.—That was. for the past sao lamnents that you 
have been deprived of, and the court said we will not give you a 
decree for this against anybody. © 


Sir Richard Couch.—The case first came Before ie District. 
” Munsif. ! eee, ee ee ee | 


ə: 


Mr. Mayne. —Yes. TE T ; . a 
` Sir Richard Couch:—The District Judge dismissed the appen 


ànd confirmed the decree of the Munsif.’ 


‘Mr, Mayne.—Tne District Munsif found in favour’ of the 


plaintiffs against my clients that they had the exclusive ` right to 
perforin these Miras. They found that if- there were ‘any funds | 


a re 


out of which the emoluments.:would:.come, the right to perform 
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[165] the ritual-would carry with it the right ‘to:entoluments, but 
they found‘ that theré-Wére no funds whatever out of -which-any 
such: emoluments cétld: come,- and therefore ‘they refused’ to: ‘give 


k 


them a decree against ‘any one for the emoluments. . © 3%... | 


Nowy,’ my Lords, I submit that that 1 1S not such a decision as 
a Civil Court can give. You may sue for emoluments and if ‘the 


cotirt can give you your emoluments the fact that it has to arrive - 


at tliat decision by deciding 4 question of ritual i is no reason ‘why 


they should not do'so, but’ you cannot obtain a decision upon your 


ritual by saying that that ritual will carry with it certain emolu- 
ments:which do not exist and cannot be obtained and for which 
the court can give you no relief at all. The question will be, ‘given 
the right to the emoluments, it is no bar to getting them that you 
must decide a question of ritual, but the court has not a power to 
decide a question of ritual, purely and simply, and it cannot get 
into a better position because having decided that question of ritual 
there may be emoluments in the future. - CETE 


‘Lord Watson. —Why should not’ the question be decided i in 
order to have the title to the emoluments ascertained though there 
might'be ‘tio óne Agairist whom you could obtain a‘ decree. I sup- 
pose temples are sometimés-solvent and sometimes insolvent. Pro- 
perty may disappear end’ property may be given’to the temple 
again. It may be important tö maintain’the right and the decision 
would be valid if in its: naturé it carried emoluments with it. The 
result would be, if this person has a right, by dismissing the 
suit on the ground that no decree could issue for the emoluments, 
anybody else’ might go and perform these rites and. carry ‘off the 
emoluments whenever they might be got. ~F. 


Sir Richard Couch. —They say the funds of the temple do 
not permit of its paying the emoluments. Does it follow that at 
some time or other there might aot be funds ? The temple 
might have at some time funds to pay the emoluments. . 


Mr. Mayne.—This is what the original court finds at page 19 - 


paragraph 32:.“ I find. therefore under the 10th issue that the 
temples in- dispute have'not at present sufficient means to pay the 
Adyapakam income ‘claimed by the plaintiffs and I find urider the 
6th issue that the plaintiffs have the right to claim only that share 
of thé income which is attached to the-Adyapakam and not: the 
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share [166] of the -income:attached to the Thodakkam. Ifnå 
under the 7th issue that none of the defendants are liable to-pay 
to the plaintiffs the income claimed in the plaint as:I have found 
under thé 10th issue that the temples. have not sufficient funds.” 

Sir Richard Couch.—It amounts to this. that he finds the 


right to these emoluments ; but. at the time there were no funds 


from which he could make. an order „that they should be paid 
and he could not order the defendants to pay them personally. 
l The Right Hon. Mr. Denman.—I think he says there were 
not enough. _ 

. Lord Watson.—That is Sealy a finding that he is. entitled 
to the emoluments whenever they arise. 
ne. Mr. Mayne.—No doubt it is. e , 

Lord Watson.—At present there are none. What objection 
can there:be to that ? 

Sir Richard Couch. —That is a eaueetion that me be 
entertained by the courts -surely. 

_ Lord Watson.—If that beso he ought not to have brought 
this action till there were emoluments, and then probably before 
the-action came to.a‘ conclusion the emoluments might haye 
fallen off so that no decrée could be given. 

: Lord Hobhouse.—I should doubt whether you are.correct in 
saying it is a mere question. of Hindu ritual. It seems to me to 
bera question ofa right to use the temple at a particular moment, 
and whether ‘the right is vested in these Tengalais or the other 
sae oe 

. Mr. Mayne.—It seems ie ave been the very-same case.that 
has been going on for years. ae ; . = 
Lord Hobhouse. _The previous case seems to me to be very 


‘like a decision onthe subject. 


Mr. Mayne. —It is. 
" Lord Hobhouse.—It was the very same dispute. 


Mr. Mayne.—It was. Your Lordships’ decision in this case is _ 


the one that governs the question. Your Lordships say at page 
123, “ The claim is for a specific. pecuniary benefit to which 
plaintiffs: declare themselves entitled on condition of reciting cer~- 
tain hymns. . There can existno doubt that the right-to such 


benefits is a,question which the courts are bound: to entertain, and 


cannoticease to be such; a question because claimed on account of d 
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[167] some services connected with religion. If to:determine the 
right to such pecuniary benefit it becomes necessary to determine 
incidentally the right to- perform certain religions services, we 
know of no principle which would exonerate the court’ from 
considering and deciding the point.” Then your Lordships say, 
“In pursuance of this judgment which appears to their Lordships 
to.be perfectly correct the case was again tried by the court of 


first appeal which somewhat increased: the amount .that the: 


Munsif had given.” 


Lord Hobhouse.—I remember we had a question- 2 or 3-years 
ago’ as to a-Mahomedan mosque.: That depended entirely upon 


. matters of ritual. ©, POR? 5 ed 


¢ 


- Mr. Mayne.—No zone it did. T ce not in 1 the dispute 
that. : 

- Lord Hobhouse. —There was nothing m PERPEN but the use 
of Pike mosque.: 


` ‘Mr. Mayne.—I quite admit if you want a particular thing tie 


court is able to ‘give you, it will not be precluded from giving it to 
you by the fact that in order to arrive at its conclusion ‘as to’ giving 


or witholding it, it must decide a question of ritual or religious: 


ceremony ; but I say that if the court finds ‘that it cannot give you 


that relief that you ask you cannot decide the question of ritual or 


ceremony which is incidental merely to giving the -relief which 


alone is that which in contemplation ‘of law yen are allowed to 


obtain. 

Lord Hobhouse,—I think that is not the result. of the judg- 
ment. The result of the judgment you referred us to I take to be 
quite different. It is that you may determine the point when its 
determination one way will clothe the plaintiff with the character 
of the person entitled to the emoluments. That is quite sufficient. 
Such a case has occurred I will not say here but in other countries 
for instance the right ôf a clergyman-where there is a benefice. 

The Rt. Hon. Mr. Denman.—So long as there is potentiality 
of profit. ` l 

Lord Watson.—Here it is determined by services and you 
must determine who’is entitled to do them; ' 

Sir Richard Couch.-—Here, it isa suit for the fées, but the 


relief asked for here is a declaration of the right to the fees and 


therefore they have power to determine the suit, 


Venkata- 
varatha 
Thatha- 
ohariar 


v. 
Anantha- 
chariar. 


Yenkata- 
varatha 
Thatha- 

_chariar 


. v. 
Anantha- 


chariar. 


ord 


4 
` 
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£: : [14868] Lord Watson.=I-do not see why in a case of that'sott 
thereshould be any fees to:adjudicateé upon because it is the’persori 
who. performs the services who gets them, and it is a matter ‘of 
right to.get them. ae that isa SAER! ar gronna jor Aina 


ing the- question. > <° 3 


: Mr.. Mayne.—I gild at tice that if des had aes funds. 

‘Lord Watson.— He asks for the right ‘to occupy: the ‘teftiple 
and perform the services there’ for the stated tire for the: Pipan 
of getting emoluments. 

. Mr. Mayne.—If there had been funds out of which his fees 
zdala have been paid the suit would have been a perfectly sound 
one, but I submit as soon as it is found there are. no funds out of 
which any decree can be given in favour of the plaintiff that: then 
the court could not entertain the suit. 

_ Lord Watson.—He has earned nothing yet.. Till he ai 
he-cannot earn anything. - He is entitled to go there and what he 
asks is that the, court will give him a title to g0 and earn the 


emoluments, 


Mr, Mayne. — When he has” gone and earned. them he will 
get, nothing. - 
_,. Lord Watson, -He will take his chance’ ‘The court dees 
not say he will get nothing, but he will get. nothing at “present... 
Mr. Mayne. —They say they will not give him a decree for 
anything. The only substantial thing he asks for is a decree for 
145 Rupees. Pa 
_, Sir Richard Couch—They. say we cannot give, him Kias 
for the fees that he is entitled to because there are no funds, 
Lord Watson.—At present. ` `` 
` Mr. Mayne.—No ‘doubt they say ‘at present. | __ | 
‘Sir Richard Couch. —They: seem to have put in ‘the words 
wat present” —“ at present theré are no funds,’ vs, TET 
. Lord Watson. :— The question is as to his position just 1 now, 


atta ` r = 


Is: he to wait till there are funds,. or IS, he -to have. his, rights 


declared so that when there are funds he may get his share. , 
Mr. Mayne .— Well, my Lords, those are the facts. . 


[Their Lordships conferred) 
_ Lord Watson, —Their Lordships refuse leave.. 


ese © 
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` [8 C. 16 M. 341] - 
[169] IN THE. HIGH COURT OF JUDICATURE 
AT MADRAS. RAEN 
Present :—Mr. Justice Muthusami Aiyar. and Mr. Justice 
Handley. .- | . 
Mantri Venkataswami ... Appellant (Defendant).* 
v. ES 
Padda Krishnayya ` ... Respondent (Plaintiff): ° Vents. 
Suit to compel registration—Common law right—Indian Registration Act III iia 
of 1877, S. 77—Specific performance of agreement already executed. Padda 
Krishnayya. 


Where the defendant made an assigument of his mortgage right exceading 
100 Rs. in value in favour.of the plaintiff but failed to get the deed of assignment. 
registered, keld that no suit would lie to compel registration except under the 


special provisions of the Registration Act. £ 
Per curiam: When a statute creates a right or an obligation and provides a 
method of enforcing it, that method and- not the remedy at common law must be 


“followed. 
Held also, that as the agreement to assign had been performed and a deed of 


assignment passed, no suit would lie to enforce specific eee of the agres- , 
ment by. the execution of a fresh deed. 
[Fol]: 6 M. L. J. 268 : Dist. 20 M. 19; 20 M. 250; 12 M. L. T. 801]. 
-Second Appeal against the decree of the District Judge of 
Ganjam i in Appeal Suit No. 141 of 1891, modifying the decree of’ 
the District Munsif of Chicacole in Original Suit No. 29 of 1891. 


The suit was brought for the specific performance of.a con- 
tract to register a deed of assignment of a mortgage- right, executed 
by the defendant i in favour of the plaintiff or for the execution of 
a similar deed and getting it registered. The deed of assignment 
was dated the 11th of September 1890 and it not having been pre- 
sented for registration by the defendant the suit was instituted on 

. the [0th of January 1891. The District Munsif decreed that the 
defendant do execute a fresh transfer-deed to plaintiff on the lines 
of the deed already executed and get it duly registered. 

The District Judge on appssl modified the decree of the First- 
Court by striking out the words “ get it duly registered ” and by 
inserting instead the words “present it for registration and on his 
part do all that is necessary to get it duly registered.” 

The defendant preferred this second appeal to the High Court. 


M. E. Srirangachariar tor appellant. a 
T. V. Seshagiri Aiyar for M. O. Parthasaradhi Ava 
for respondent. 


* S. A. No. 681 of 1892. 21st February 1893, 
22 : a 


f 
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[470] JUDGMENT :—The relief asked for in die plaint'is a 
direction that “the deed of transfer Exhibit A or any other docu- 
ment that may be caused by the court to be written by defendant 


in the manner the court thinks proper” be registered by himand ' 


handed over to plaintiff, There is also a prayer for delivery of pos- 
session ‘of the lands the mortgage of which is the subject of the 
transfer-deed Exhibit A. The Lower Courts have refused this 
latter relief but have given plaintiff a decree directing defendant to 
execute a fresh transfer-deed to plaintiff on the terms of Exhibit 
A at his own expense and present it for registration and on his 


' part.do all that is necessary to get it duly registered. 
' The question is whether plaintiff is entitled to that telero or- 


any other relief in this suit. 
The first prayer of the plaint, viz., for compulsory registration 
of the document A clearly cannot. be complied with. We agree 


with the decision of the Calcutta High Court in Edun v. Mahmed ` 
' Siddick, 1 approved of in Kunhimmu v. Viyyathamma ?' 


that independently of the provision of: S. 77 of the Kegis- 
tration Act no suit to compel registration of a document will 


‘lie, and dissent from that of the Allahabad High Court in Ram 


Ghulam v. Chotey Lal 8, which is practically overruled by the 


case in Bahgwan Singh v. Khuda Bakhsh +. One fatal objec- ` 
tion to such a suit is that the document sought to be registered 


cannot,’except under the special. provisions of S, 77, be. received 
in evidence and therefore the court cannot ascertain that there is 


a document requiring registration. Another objection is that by © 
_ §. 23 of the Registration Act, subject to the provisions of Ss. 
24, 25 and 26 no document other than a will shall be accepted ` 


for registration unless presented for that purpose within four 
months from the date of execution. Unless, therefore, the decree 


compelling registration were passed within four months from the 
date of execution of the document, or at least within the additional 
four months to which the Registrar may extend the time, the decree 


of the court would be a nullity, for the registering officer could not . 


be compelled to do that which the law forbids him todo. More- 
over, we think that such a suit will not lie upon the general prin- 
ciple that, when a statute creates ‘a right or an obligation -and 


provides a method of enforcing it, that method and not -the ` 


remedy at common law must be followed. sen 


1. » (1882) I, L. R. 9 C. 150. , 2. (1884) I. L. R.T M. 535. | 
3. (1878) I. L. R. 2 A. 46. ` 4. (1881) I. L. R. 8 A. 397. 
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[171] The District Judge is in error in supposing thatin the present 
case no action under the Registration Act could have been taken 
by plaintiff.- He seems to have omitted to notice that dcouments 
can be presented -for registration not only by the -executants but 
also by any person claiming under the document. ‘Plaintiff there- 
fore, who had possession of the document within the time allowed 
for registration, could have presented it for registration and 


obtained a summons for deféndant’s appearance under S. 36. If . 


defendant had appeared and admitted execution,. the .document 
would have been registered. If he had appeared and denied 
execution registration would have been refused and plaintiff would 
have been entitled to an enquiry before the Registrar under Ss. 73 


to 76. If defendant did not appear, plaintiff might have proved . 


execution of the document and on such proof would have been 
entitled to registration. If the registering officér was not satisfied 
with his evidence of execution and refused to register, an appeal 
would have lain to the Registrar under S. 72. If the decision of 
the Registrar under S. 72 or 76 had been adverse to- plaintiff he 
would have had a remedy by suit under S. 77 of the Act. Plaintiff 


had therefore a complete remedy under the Act and not.having 


chosen to follow it, has only himself to blame that the efficacy of 
the document has not been completed by registration. 


There remains the question whether plaintiff can havea ~ 


- decree such as the Lower Courts have given him for execution and 


registration of another document. ‘In our opinion he is entitled: _ 


to no such relief. The fallacy of the Lower Courts consists in 
treating the document Exhibit A as evidercing merely an agree- 
ment to transfer the mortgage whereas it purports to be an 


operative transfer of the mortgage. If it had been merely an’ 


agreement to transfer, contemplating a future formal deed of 
transfer it would not have required registration,.S. 17° (A); The 
agreement to transfer the mortgage was so far carried out that 


` the-deed of transfer was executed and no suit'‘will-lie to compel ``’ 


defendant to do that which he has already done. The only act 


wanting on his part to complete the contract was to register the’ ` 


deed of transfer and this act, as we have shown, he could only 
be compelled to do by the proper proceeding under the Regis- 
tration Act followed by suit under S. 77, if plaintiff failed to 
obtain his rights by such proceedings, 
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[172] We must reverse the decrees of the courts below and dismiss 
the suit, but without costs throughout, as it has heen found 
that defendant was not justified in | his refusal to register te 


document. 


IN THE.HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice and 
Mr. Justice Handley. 


Muthuram Aiyar ... Appellant (Plaintiff) * 
v. 
Subramania Aiyar T Respdt. (2nd Defendant). 


Hindu Law—Hypothesation by a co-parcener—Validity of, against survivor- ' 
ship—Partition enforced—-Righi arising after hypothecation. 

A charge created by a co-parcener is valid as nema the right of survivorship of 
the other members of the family. 

The court will enforca partition at the instance of the alienee of the share of a 
co-parcener after his right to partition accrues, even though at the date of the - 


alienation the co-parcener had no such right. 
Appeal against the decree of the District Judge of Trichi- 
nopoly in Original Suit No, 28 of 1890. . 


The plaintiff sued as the assignee of two hypothecation bonds 
executed by one Pichuvaiyan of the property of the co-parcenary of 
which he was a member. At the dates of the hypothecations the ~ 
undivided family consisted of Pichuvaiyan, his brother the 2nd 
defendant, his father the 1st defendant, and the father’s nephew. 
Subsequent to the hypothecation a partition was effected by which 
Pichuvaiyan's father’s branch was separated from the nephews afd __ 
the properties hypothecated fell to the share of the first. After 
the death of Pichuvaiyan without issue the suit was instituted by 
the plaintiff for the recovery of the hypothecation amounts from . 
Pichuvaiyan’s one-third share of the properties which had lapsed to — 
the 1st and 2nd defendants as survivors. The District Judge held 
that although Pichuvatyan had no right at the dates of the hypothe. . 
cations to enforce partition he had an interest in the property 
which he could alienate even though such alienation would take 
effect only after his father became divided from the nephew. He 
was however of opinion that hypothecation was not such an 


oe EET a 
A.S. No, 1660of 1891. - - 28rd December, 1892. 
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[4 73] alienation as would defeat the claim by survivorship of the 
co-parceners and dismissed the suit. _ 
The plaintiff appealed to the High Court. 


* S. Subramaniem, C. Ramchandra Row Sahib and T. Ranga- ` 


ramanujachariar for Appellant. 

V. Bhashyam Aiyanzar and T. R. Ramachandra Aiyar for 
Respondent. . 

The following cases were referred toin the course of the 
argument in this case :—Viraswami Gramini v. Ayyaswami 
Gramini 1. Palanivelappa Kaundan v. Mannaru Natken 2, 
Venkatachella Pillay v. Chinnaiya Mudaliar 3. Vitla Butten v. 
Yamenamma 4, Suraj Bunsi Koer v. Sheo Proshad Singh 5, 
Krishna Rau v. Lakshmana Shanbhogue 6, Srinivasa v. Guru- 
murti, S. A. No. 49 of 1888, unreported; Rangasami v. Krish- 
nayyan 1, Vasudev Bhat v. Venkatesh Sanbhav 8, Deendyal Lal 
v. Jugdeeb Narain Singh 2, Madho Parshad v. Mehrban Singh!0, 
Apaji Narhar Kulkarni v. Ramachandra Ravji Kulkarni 1, 


JUDGMENT :—The judge has dismissed the suit on the 
ground that the hypothecation bonds sued on created no right 
which could be enforced against the share of Pichuvier, the maker 
of the bonds, after his death. We cannot agree with this view 
of the law. 


Itis clear law inthe Madras Presidency that a saleor mortgage 
for value by a Hindu co-parcener of his share in the family property 
will be enforced after his death against his (surviving) co-parcener. 
It iş sought to make a distinction in the case of a hypothecation 
which, it is said, transfers no interest in land but merely creates a 
charge. We see no reason for sucha distinction. The principles 
of equity which have led the Madras Courts to enforce alienations 
for value of the share of an undivided co-parcener against the 
family property after his death apply equally to a charge created 
by him. This was held in S..A. No. 49 of 1888 to be the law 
and we shall follow that decision. 





1. (1868) 1M. H.C. R. 471 2. (1865) 2M.H Q.R. £16. 
8. (1870) 5 M. H.C. R. 166, 170. 4. (1874) 8M. H.C. R. 6, 11. 
5. (1879) L. R. 6 I. A. 88, 95, 101, 102, 108, 104, 109. ` 
6. (1881) I. L. R. 4 M. 302, 307. 7. (1891) I. L. R. 14 M: 408. 
8. (1873) 10 B. H.C. R. 160. 9. (1887) L. R, 4 I. A. 255. 
10. (1890) L. R. 17 I, A. 194, 197 11. (1891) I, L. R. 16 B. 29, 
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_ [114] iv is argued for respondent that the District Judge was 
wrong in holding that Pichuvier had at the date of the hypothe- 
cation bonds any alienable interest in tbe family property and 
that the suit should have been dismissed on the ground that he 
had not. 


Assuming for the sake of the argument that it is law that 
when there are two or more branches of an undivided family the 
junior members of any one branch cannot enforce partition of the 
family property without the consent of the head of the branch, 


which we are not prepared to decide, we think the judge is right. ` 


in holding that when the right to partition arises, as in this case 
admittedly it did, subsequently to the execution of the bonds the 
courts will enforce a partition-in favour of the alienee. This also 
follows from the principles of equity which have been held in this 
Presidency to govern transactions between an undivided co- parcen- 


er, and his alienees for value. 


The dte of the Lower Court must be reversed and . the 
suit remanded for disposal on the merits. 


Costs to abide and follow the result. 


IN THE-HIGH COURT OF JUDICATURE AT MADRAS, 


Present:—Mr. Justice Muthusami Aiyar and Mr, Justice Best. 


Kamati Kondamma ... Appellant (Plaintiff).* 
: V. , í 
Medam Subbamma Chetti ... Respondent (Defendant.) 


Hindu law—Will—Priority of debts—Implied revocation. 


“When a Hindu bequeaths all his property by will and makes no provision for 
the payment of debts, bequests must be taken subject to the payment of debts. A 
creditor may attach any portion of the property bequeathed for realizing his debt. 


Where the bequest was to the wife, held from the subsequent adoption by the 


testator and the wife of a son, the conduct of the widow treating the adopted son 


, a8 heir to the property of the testator, and other circumstances, that the will was 


revoked. 


Appeal against the decree of the District Judge of Kurnool 
in Original Suit No. 8 of 1891. 





* A. 8. No. 56 of 1892. - 24th March 1898. 
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` [175] The plaintiff the widow of one Kamati Venkatachellam 
sued for a declaration that she was entitled to certain property 
under the will of her deceased husband and that it was not liable 
for the debt of Kondanna, adopted by her husband and herself 
subsequent to the will. She alleged that the property was the 


_self-acquisition of the husband, that the will was therefore not 


affected by the subsequent adoption of Kondanna, and that her 
claim under S, 278 of the Civil Procedure Code when the 
property was attached by the defendant, a creditor of Kondanna, 
fora debt due by him was wrongly rejected. The defendant 
pleaded, inter alia, that the property was ancestral property in 
the hands of Venkatachellam, that the will therefore became 
invalid on the-adoption. of the defendant, that even if it was self- 
acquired, the subsequent adoption of Kondanna, operated as a 
revocation of it, that the plaintiff had treated it as so revoked until 
the institution of the suit, that the. dealings of the testator with 
the property subject to the will also shewed an intention to revoke 


it and that the will was made with the object of defrauding. 


creditors. 

The District Judge found that the property was the self- 
acquisition of Venkatachellam, that the plaintiff by her conduct 
in defending the defendant’s suit against Kondanna as the 
guardian of the latter and treating him as heir was estopped from 
denying that Kondanna was the heir of Venkatachellam, and that 
the will could not prevail against the right of the creditor to 
recover his debt against the estate of the testator. The suit’ was 
consequently dismissed. 

The plaintiff appealed to the High Court. 

:M. O, Parthasaradhi Aiyangar, for appellant. 

P. R. Sundara Aiyar for V. Bhashyam Aiyangar ai F. 

C. Seshachariar for respondent. 

' JUDGMENT:—We are of opinion that the suit has bei 
rightly dismissed. The will purports to give the property to the 
wife on the ground that “ there are no ‘other principal heirs except 
you.” It also declares, that it is made “with a view to persons 
entitled getting their respective rights after my lifetime.” It is 
admitted that subsequent to the execution of the will the testator 
and plaintiff adopted the latter’s brother’s son, It is also in evi- 
dence that when defendant instituted Original Suit No. 4 of 1891 
[176] against the adopted son (and another) the present plaintiff 
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Kamati | as his guardian ad litem admitted that the adopted son was 
SOR A Venkatachalam’s heir and did not set up the will or her interest 
Médam in the property of her husband, though the property now in 
ae dispute had been attached in anticipation of a decree. It was not 
until the creditor obtained a decree against the adopted son that 

she came forward alleging,’ contrary to her previous statement, - 


that this property belonged to herself under the will. 


The subsequent adoption made by the testator and this 
plaintiffs conduct in the previous suit are inconsistentwith her 
present contention. There is this reasonable foundation for the © 
belief that the will was revoked. Even assuming the will to be- 
still in force we do not think that plaintiff would be entitled to . 
take the property free from the debts of the testator, ‘The will - 
can only operate as a gift from the date of the testator’s death, 
and whereas in the will no provision is made for the payment ‘of 
debts, the gift must be taken to be subject to the payment of such 
debts, otherwise it would be a disposition in fraud of creditors. 
The cases cited in Mayne’s Hindu Law S. 304 are not in point, 
asin those cases there was competition between creditors and 
bona fide purchasers for consideration from the heir. It has 
been held in Gnanambal v. C. Srinivasa Pillai 1, that voluntary. 
transfers of property which reduce the means. the debtors by’ 
whom they are made are mala fide and void when they are , 
shown to have so far reduced such means as to justify the 
inference of an intention to hinder, delay, or defraud creditors, l 


The debt now in question was distinctly admitted by plaintiff 


as her son’s guardian i in the previous suit. 
: a 


This appeal fails and is dismissed with costs. 
ae a a ar 





[S..C.47 M. 12] 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :. —Mr. Justice Wilkinson and Mr. Justice Handley: 
-Khadir Moideen Routher. ... Appellant (5th Defendant) .* 
Rama ‘Naickan. and another Respondents. (1st & 2nd Plffs). 





* §. A. No 300 of 1892. ist i ecember 1892, 
; 1. (1868) 4 M. H. 0. R. 86. 
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[177] ‘Limitation Act XV of 1877, S. 28—Civil Procedure Godo, S. 82—Suit for 
share .by some of several persons jointly entitled—Joinder of rest as defendants 
— Order of court making these defendants plaintiffs. f 

W here certain persons were jointly entitled toa sum of money „upon a 
mortgage ' and some of ‘them sued for their shares making the rest defendants, as 
they were unwilling to join as co-plaintiffs, and the court subsequently, of its own 
motion, made the latter co-plaintiffs but at a time when their claim was barred,- 
held that the original plaintiffs were entitled to recover. 


Foll. 27 C. 540; Dist. 18 M 189; Ref. 11 C.W.N. 350; 88 C 342; 19 M. LJ. 291 


., Second Appeal against the decree of the District Judge of. 


Trichinopoly in Appeal Suit No. 104 of 1890 confirming the. 


decree of the District Munsif ‘of. Kulitalai in Original Suit No. 
a of 1889.. ` Da - 


C, Raniachandra Row Sahib and P. T. NEA AMOSAR 
for TS 


F 


_ M. O. Parthasaradhi Aiyangār for respondents. 


. JUDGMENT The facts - ‘of the case are as follows. In 
October 1877 the. 1st defendant, the father of defendants Nos. 2 


and.3,.and brother of- 4th defendant, borrowed a sum of Rs. 200 : 
from .Subba.. Naick, :the brother: “of the two plaintiffs and of 6th. 
defendant, :on the security of | dertain immovable property. of . 


which 5th..defendant has:-since become the purchaser. Subba 
Naick having died, the plaintiffs instituted.the present suit to 
recover two-thirds of the am unt dueon the mortgage; as the other 


claimant, ~ 6th--defendant would not join, --they-made-him 6th-- 


defendant and relinquished one-third of the amount due.. During. 
the progress ofthe -suit'the 6th defendant was: by order of the 
couft made 3rd plaintiff, but at the time his right to recover was- 
barred. Two contentions were raised by defendants Nos. 1 and 
5, first, that the suit. was not maintainable, second, that the debt 
had been, ‘satisfied. “Both were overruled and plaintifts Nos. 1 
and 2 obtained a decree, The 5th defendant appeals 7e 

By S. 22 of the Limitation-Aet it is provided that, “when after 
the institution of a suit, a new plaintiff or defendant is substituted 
or added, the suit shall, as regards him,-be deemed to have been 
instituted when he was so made-a party.” No doubt it has been 
held. beth-by -the- High Court-of —Bombay-and-of Calcutta that-2. 
suit “by several ` ‘persons, , as to some of whom the right’ to sue ‘is 
barred .is virtually a suit by the other plaintiff or plaintiffs alone 
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[478] and. that if a suit so framed will not lie, as it will fot in 
the case of a joint cause of action, there can be no other course 
than to dismiss the claim, but in the cases so decided, Ramsebuk 
v. Ramlall Koondoo 1 and Kalidas Kavaldas v. Nathu Bhagvan 2 
the suit was brought by only one of the joint contractees, the 
other joint contractees not being parties to the suit.- But in the 
present case the absence of the 6th defendant is satisfactorily 


‘accounted for. He was unwilling to join his brothers in the suit. 


They had therefore no option but to make him a defendant and 
to relinquish his share of the claim. There is no authority for 
holding that S. 22 of the Limitation Act applies when the court 
of its own motion acts under S. 32, Civil Procedure -Code, and 
orders that a defendant -þe made a plaintiff. All that was held 
in Krishna v. Mekamperuma 3 was that, “the procedure of the 
District Judge in transforming certain defendants into plaintiffs 
was, under the circumstances of the case, irregular.” No doubt 
the whole of the mortgage-debt is due to the persons claiming 


under the original mortgage jointly and not severally, and a. 


person entitled to a moiety of the mortgage-debt cannot demand 


_ to be paid that moiety, Bishan Dial v. Manni Ram + but that 


ruling does not apply to a case like the present where all the 
parties are before the court and the matter can be finally dealt 
witb by the decree in the suit. 


On the merits also the second appeal must fail. . The judge ) 
has found as a fact that the debt was not discharged and it is not. 


contended. that he has misconstrued the evidence. 


The second appeal therefore fails and is dismissed with 


costs. a , : : O > 


oiie, dee = oho 


[S. ©. 16 M 364] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 
Parker. 
‘Queen-Empress* 
Vv. 


Ramasami Reddi. 


T heft—Carrying away crops by accused - in possession—Nolice of Distraing i 
pattadar stranger—Revenue Recovery Act, (Madras) TI of 1864, S. 8. ng 


—-» 4 fy 


Sersem inean aea aaaea ng 
*Crl Rev, Case No. 506 of 1892. 80th November 1892, 
i. I. L. R. 6C. 815 2 I. L. R. 7 3B. 219. . 
8. (1886)I. L. R. 10 M. 44, 4 IL L. R. 1å. 297, 
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[179] Where the accused who were owners in possession of and of which the patta 
stood in the name of a.stranger cut and carried away the crops although they had 
been distrained for arrears under Madras Act II of 1864, the demand in writing 
and the list of distrained property having been given to the pattadar, held that to 
constitute the act theft itis not necessary that notice of demand and the list of 
distrained property should have been given to the accused. 


Case referred for the order of the High Court, ane S, 438 
of the Criminal Procedure Code, by the District Magistrate of 
Chingleput. 

P. R. Gopalacharlu for the accused, 

The Ag. Public Prosecutor (S. Subramaniem) : snd: 

The Court Delivered the following 

JUDGMENT :—In this case, certain standing crop was dis- 
trained for arrears of revenue. The accused are the real owners of 
the land on which the crop had stood and the parties in possession. 
But ihe pattas stood in the names of others and’ the demand in 
writing and the list of distrained property prescribed by Act II of 
1864 were given to them alone. The accused carried away the 
crop and were charged with theft. Their defence was that they 
knew nothing of the distraint, that they cut and carried away their 
own crop, and that no one objected to their doing so. The Deputy 
Magistrate acquitted the accused on the ground that no demand 
was served upon them and that no list of distrained property was 
furnished to them. The District Magistrate considers that as S. 8 
of Act II of 1864 requires the service of a demand in writing only 
on the defaulter and the delivery of the list of distrained property 
only to him, the acquittal is wrong and refers the case for the 
orders of this Court. | i 

» The Deputy Magistrate relied on the decision in Criminal 
Revision Case No. 321 of 1882, but that decision proceeds on the 
view that the demand should be served on, and the list of attached 
property delivered to, the tenant in possession. As pointed out 
by the District Magistrate S. 8 refers only to the defaulter who 
is the pattadar or registered proprietor. 

The Deputy Magistrate was therefore clearly in error in 
acquitting the accused on the ground that notice of demand and 
a list of distrained property should have been given to them. 

There is no distinct finding as to whether they were in fact 
aware of the distraint and with such knowledge dishonestly 


removed the crop. 


We must set aside the order of acquittal and direct a re-trial. 


Queen Em- 
press ~ 
-V 
Ramasami 
Reddi. 


Queen Em» 
press 


v. 
Konda 


~- 
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re [S. C. 16 M. 847.] ` vee Th 
T480] IN THE HIGH COURT OF jupicatoRi A ar 
=- "7o u MADRAS. ~~ t 
- ` * Present Si Arthur J. H. Collins, Kt. Chief Juice i aid | 
Mr. Justice Shephard. 
_ Queen-Empress.*¥ — ee. 
| v. oO Nap 
Konda. . -, a a 


Criminal Breach of Contract Act XIII of 1859 K. 2—Disor etion’o f Aai 
to direot refund of advance though action barred. l 


In a proceeding under Act XIII of 1859 ona breach of contract, held, that, 
although the term provided by the contract had expired and an action for the 
recovery of the advance became barred, it was competent to the magistrate to direct 
the acoused to repay the advance or any ‘portion thereof according to his discretion. 

--Foll:—12 ©. W. N. 869;°85 O. 1028. we - i oe i 
= Case referred for the order of the High Goiri ander Ss. 435 
and 438 of the Criminal: Procedure Code, by the ‘District Magis- 
trate of Nilgiris. —.~- See 
' The following is taken from the order of reference ——- ©... 
* +.“ On the 13th April 1888 one Konda received an ‘advance;of 
Rs. 19. from. the complainant, Tanora maistry, ‘and agreed in 
Writing to work with one cooly on the Guynd Estate in Ouchterlony 
valley from lst August 1888'to 3lst March 1889, and it was 
further agreed that in case of default in the due performance. of 
the.contract, the advance should ‘continue to- -work- after / the 
expiry of the term for as many days as heor-his cooly should have 
neglected to work during the prescribed term. -igr 
“The complaint in the case was filed before the Lower Court 
on 4th October 1892, z.¢.,. more than three years after thie expiry of 
the contract period. The Sub-Magistrate ‘gives. the ‘following 
reasons for dismissing the complaint under S, 203, Criminal Pro- 
cedtire Code. gee peoe i am 
“ “It is now more than four years since: iie advance ‘was 
paid and the term of the contract expired some three years ago. 
‘There seems to be no limitation prescribed for a proceeding to be 
taken under Act XIII of 1859, which is a guasi-criminal and quasi- 
civil law. The contract was, however, to do plantation: work. for 
eight months, such period to commence apparently at or within a 
-reasonable time’ after the date of contract, and it is now more,than 
four years since the advance was paid. I do not, therefore,-think 


#Orl. Rev. Cases Nos. 715 to 718 of 1892. + * Brd March 1893. 
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[184] it‘desirable to take-further Criminal proceedings in the case, -Queen ‘Ef- 
as-a suit for the: recovery of the advance, even in a civil- COURS is i P . 
berred by limitation? ri © °°. «=£ . = we pts one, 
“ The accused has, no doubt, agreed to continue to work after 

.31st March 1886-for as many days after the said date ashe shall 
-have made default in-the due performance of his contract, but such 

.work should be in continuation of work, commenced apparently. at 
-or: within-a reasonable.period-after the date of contract as observed 
taboye: - TEPEE 

_- -` 4 The clause ‘to ORE to work &c.’ ‘seems to have been 

inserted only with the view that criminal action can be taken at 

.any-future time. The Contract Act is already of a stringent nature 
and to-enforce a contract after a lapse of a long time and perhaps 

at, any time within the last living day of the accused could: not 

have been the intention of the legislature. a oe 


.« “In Criminal Revision Cases Nos. 773 of 1883 ‘and 183 of 
-1884 it was laid-down’ by. the High Court that no action: would 
‘He under Act XIII of 1859 in cases:where the ee E of 
„contract had:expired. +. j g 


- p ewe 


“It was probably with a view to evade the principles | ‘thus 
enunciated that the form of-contract in the case now under refer- 
ence which is widely used throughout this District was drawn ‘up. 
The contract in question binds the advancees to continue to work 
“fotas- many days after the expiration of the original’ term of con- 
tract as they shall have failed to work upon during the prescribed 
period. A tést case was submitted to the High Court in 1884, and 
in Criminal Revision Case No. 651 of 1884 it was ruled that 
the additional stipulation thus introduced was a legal one and 
‘could be enforced. 


Caii ' r 


u Although ‘the High Court ae determined in Kittu,zin ” a oie 
re 1, that the law of limitation does not apply to Act XIII of ts- 
1859 any more than it does to any other penal. statute, yet. in 
view of the fact that in,the case now under reference the remedy 
sought for is against | the person and not the pocket of the-advan- 
cee, and that it would appear that there i is nothing in a contract 
of the sort now urider. reference to: prevent criminal action being 
taken -against advancees, after the lapse of marly years, from the 
date of the execution of thie contract, and that too, even though 


Eeu ai a a L, I. L. R. I M. 382, 





Maria Susai 


v. 
Michael 
Mudali, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
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[182] the contract may have been performed almost in its entitety, 


I venture to bring the present case to the notice of the High Court. 


The Acting Public Prosecutor (S. Subramaniem) in support 
of the reference. 


JUDGMENT :—In these cases the magistrate dismissed the 
charge laid under S. 2 of Act XIII of 1859 on the ground that the 
term for which the contract between the parties had been made 
had expired. In our opinion this affords no reason why the 
magistrate should not have adopted the alternative course provided 
in S. 2, and have directed the accused to repay the money advan- 
ced or such part thereof as might seem to the magistrate just. 


The mere fact that the advance was made so long ago that the 


money could not be recovered by action is in our judgment no 
sufficient ground for refusing altogether to give effect to the 
penal provision of the Act. 

In cases in which there has been great or unexplained delay 
on the part of the complainant the magistrate can use his discre- 
tion as to the amount which he may direct to be repaid. The 
orders of dismissal are set aside and the magistrate directed to 


proceed according to law. 


im) 


- Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 
Handley. 


Maria Susai ... Appellant (Plaintif)* 
v. 7 . X 
Michael Mudali -Respondent (Defendant). 


Guardian and Wards’ Act:VIII of 1890, Ss. 7, 39—Testamentary guardian 
—Suit for declaration o f gvardiawship. 

` Held, that under Act VIII of 1890, a testamentary guardian may be declared 
2. eee under the Act. 


“Appeal against the order of the District Judge of Madura 
dated 22nd September 1891 passed in Original Suit No.16 of 1891. 


The suit was for a dec'iration that a testamentary guardian 
was a guardian under Act VIII of 1890, The District Judge dis- 


missed the suit. The plain: iff appealed to the High Court, z 


*0. M. A, No. 134 of 1891. 


“gnd Decane: 1893, esa: 
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[183] M. O. Parthasaradhi Aiyangar for appellant. 


C, Ramachandra Row Sahib and B. Panchapakesa Sa eae 


for respondent. 


JUDGM ENT :—We cannot agree with the District Judge 
that there is anything in Act VIII of 1890 to prevent the court 
from making a declaration that a person appointed by will is the 
guardian of a minor. The terms of S: 7 are general enough to 
include such guardians and the proviso to S. 39 seems expressly 
to contemplate declarations with respect to guardians appointed 
by will or other instrument., 


Clauses (2) and (3) of S. 7 only take away the power of the 
court to appoint another person as guardian as long as the powers 
of a guardian appointed by a will or other instrument have not 
been lawfully determined. 


The order must be set aside and the case remitted to the 
District Court for disposal on the merits. 


_ Costs of this appeal to abide and follow the result. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 


‘Handley. 
_Chittury Sriramulu ... Appellant (Defendant). * 
’ gy, 
s ; 
Nalla Ravanamma ... Respondent (Plaintiff). 


Hindu law—~Siridhanam—Inheritance—Marriage in Brahma form—Hus- 
band’s mother nearer sapinda than husbond’s father . 

“Wher a woman married in the Brahma form dies after her husband, without 
leaving issue, keld, in a suit by the mother of the husband against the mother and 
sister of the deceased for the recovery of Stridhanam left by the deceased, that the 
plaintiff is entitled to succeed as the husband’s sapinda in preference to the 
husband's father. 


Second appeal against the decree of the Subordinate Judge 
of Ellore in Appeal Suit No. 300 of 1890 modifying the decree of 


the District Munsif of Tanuku in Original Suit No. 169 of 1889. 


ni a aaa a 
* 5, A. No. 1588 of 1891. ist December, 1892.. . 


Maria -Busai 
Yv. 
Mishast -- 
Mudali. 


Sriramuli 
v. 
Ravanamima. 
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‘Srieanmla- [484] The plaintiff as the mother of Venkamma’s husband sued 
Rescues: ginter alia for the recovery of the Stridhanam jewels of Venkamma 


i (deceased) as her beir, the husband of Venkamma having pres 
deceased her. The Ist and 2nd defendants were the mother and 
sister of Venkamma. The Munsif gave a decree for the Stridhinam 
jewels which was confirmed on appeal by the Subordinate Judge.’ 


Top defendants preferred this second appeal to oig High Courts" 


rT! op 
vem etiam 


M. E. Srirarigachariar for Appetani m n pa 


. 
a.y fw ne 


This second appeal having a as re ist” rae i 


and coming on, for hearing as regards the 2nd appellant the 
Court delivered the following = 


1 
ote > kaai . rele pre 
ay ela rie 


JU DGME NT:— —Upon the facts found the tesa is clearly- | 
right., The property in dispute was admittedly the Stridhdnam: 
of Venkamma deceased. In 1877 she married the plaintiff's son 
in the Brahma form. The property was giyen to her partly by her 
own family and partly by her husband’s family on the 2nd ‘day 
of the marriage. The marriage being of the approved form it is 
clear that plaintiff who is her son’s sapinda is entitled to take the 

‘property. It is laid down in Mitakshara Chap. 2, S. 11, that the 
Stridhanam property of a woman married in the. approved formi 
goes on her death to her husband and if he 1 is a to his nearest 
kinsmen; ~ mee ae eee 


wes 
ao 


mak r 7 An 


For appellant it is contended that Venkamma’s eee 
father who is’ said to be alive is a preferable heir to plaintiff on 
the ground that as a general rule males- -excluded females unlegs 

‘the succession of thé latter is provided for by special texts... We 
are not, however prepared to- accept .this.contention. .The class 


Te of heirs indicated by the text mentioned above is that of sapindas+ 
sazssss and the sapinda relationship has no reference to the nature of the 


property.: . The mother is admittedly a:nearer-sapinda' to her son- 
than the father, when the question’ is ‘oneof succession to the~ 
son's propérty. In the absence of a special rule as to the. Sider: a 
in which sapindas of the husband succeed to the wife's Stridhanam | 
as bétween themselves, the géneral. rule that the ‘mother ` is. a 
nearer ‘sapinida’ ‘of “hér son than the father makes het the dor ora. 





St eel ee e e 


The appeal therefore fails and is dismissed with coats, a 
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` [S. C. 16 M. 407.] 
[188] IN THE HIGH COURT OF JUDICATURE AT 
MADRAS. a 


Present :—Mr. Justice Muthitear Aiyar and Mr. Justice 


-Handley. 


R. M. c. T. Ramanadhan Cketti ... Appellant (6th Deft.)* 


Streemathu Yerrania Grebhayagi a 

` Ravikula Vijaya Raghunadha Raja Respondents (Péffs. 
Bhaskara Sethupathi Avergal, 1&2& Defts. 1, 3, & 4). 
Zamindar of Raminad. | 


Permanent occupancy—Agriculiural land—Tenant’s kii to build without the 
Zamindar's permission—Permanent injunction, 


Held, that an occupancy tenant of cultivated land is not entitled to erect 
buildings upon it for other than Seaia] purposes except with the permission of 
the Zamindar. 

Held also, where buildings have been erected by such a tenant, the landlord is 


entitled to a permanent injunction though the tenant was prepared to pay the 
usual rent. 


[Fol.; 24 M 65; Dist. 22 M, 99; Ref. 17 M. 54; 97 M. 211=14 M. L. J. 25.] 

' Second Appeal against the decree of the District Judge of 
Madura'in Appe&l Suit No. 404 of 1891, confirming the decree of 
the District Munsif of Seed in Cusine: Suit No. 566 of 
1890. © 

Plaintiff No. 1, who was Zamindar of Ramnad, and 
plaintiff No. 2 his lessee, instituted a suit against the tenaats of 
some punja land included in the Zamindari. The plaintiffs 
alleged that the land was cultivated land for which the 
defendants were paying ‘rent and that they had no right to 
convert the character of the holding by erecting buildings there- 
uppn and prayed for the removal of the buildings, for the 
restoration of the lands to its original state of cultivated 
punja, and for a permanent injunction to the defendants against 
their altering the character of thé land. The parties agreed that 
the court should dispose of the case on the footing that the 
defendants were tenants with permanent rights of occupancy. 
The District Munsif held that the landlord was entitled to 
prevent a tenant with permanent rights of occupancy from build- 
ing a dwelling-house on his punja land if he should do so with- 
out permission even when the tenant was- prepared to pay the 
landlord the usual rent. The District Munsif was also of opinion 
that the custom, alleged .by the defendants of occupancy tenants 

24 
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[186] building houses on their holdings without the permission 


of the Zamindar was not made out and was invalid, and 


decreed the plaintiffs’ suit. On appeal by defendant No. 6, 
the District Judge upheld the Munsif’s decision but modified 
the injunction granted by directing that the- defendants be 
restrained from altering the character of the holding. by erect- 
ing thereon: any building for other than agricultural purposes. 
He relied upon the following authorities: Lall Sahoo v. Deo 
Narain Singh 1, Bholai v. The Rajah of-Bansi 2, Madho Lal v. 
Sheo Prasad Misr 3, Lakshmana v. Ramachandra 4, Kunham- 


med v. Narayanan Musad 5, Appa Rau v. Subbanna 6, 


Defendant No. 6 preferred this second epee to the High 


.Court. 


T. Rama Rau for R, F. Gr aii and R. subramauia Aiyar: 
for appellant. 

S. Subramaniem and V. C. Desikachariar for respondent 
No. 2. 
V. Bhashyam Aiyangar for respondents Nos. 1 and 2. 

JUDGMENT :—* * * Thenext contention is that appellant 
is entitled to erect the Chowk in dispute. It is admitted that appel- 
lant has occupancy right. It isa settled rule of law that no 
tenant, whether he has an occupancy right or not, is at liberty to 
erect houses upon agricultural holdings other than for agricultural 
purposes and thereby to alter the character of the holding, Every 
such tenant is under an implied obligation- to do no act which is 
not consistent with the purpose for which the land was originally 
let for cultivation. That this was the law administered in this 
country is also clear from the cases cited by the District Munsif 
and from the unreported decision of this Court in Second Appeals 
Nos. 822 to 824 of 1890. It is argued by appellant’s pleader that 
the cases referred to relate to tenancies from year to year or fora 
term of years and not to tenants who have occupancy rights. 
The principle on which those cases were decided is that in 
an agricultural holding the tenant is under an obligation not 
to alter the character of the holding and that the landlord: .is 
entitled to insist upon the tenant abstaining from doing 
anything inconsistent with the purpose for which the land 
was originally let. The appellant’s pleader draws our: atten- 
tion to Jones v. Chappell7, and to Doherty v. Allman 8, 


1. LL. R. 3 C. 781. 2. I. L.R. 4A. 176. 

8. I.L. R. 12 A. 422. 4. (1887) I. L. R. 10 M. 353, 

5. I. L. R. 12 M. 820 6.1.: R. 13M. 62. ` P 
7. L. R. 20 Eq. 539 8. L.R. 


5 App. Oas. 709. 
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[187] These are cases ‘Yélating to leases of houses and not to 
agricultural ‘holdings and they are therefore not in point, On 
the other hand Meus v. Cobley 1, 1, is the case in point as illustra- 
ting the principle which Rie the rights of tenants having 
‘agricultural holdings. It is there distinctly laid down that the 
question on which the decision should rest in such a case as this 
is whether the act.done by the tenant is consistent with the 
purpose for which the land was demised. The pleader for the 
appellant also relies on the decisions in Nyamutoollah Ostagur 
v. Gobind Churn Dutt 2, (Rulings under Act X of 1859), and 
Hedayutoonissa Begum v. Shib Dyal Singk 3. These decisions, 
however, have not been followed in later cases, nor do we see 
our way to reconcile them with the principle that where a right 
of property is infringed it isa sufficient injury to entitle a person 
to sue. without alleging or proving special damage. Another 
contention is that no specific relief or injunction ought to have 
been granted’ in' this case and that the injury, if any, caused 
by the tenants’ act may be adequately compensated for by’ an 
award of damages. Thé right irr question is an interest in 
immovable property and the Zamindar is therefore entitled to such 
specific’ relief ds‘may be necessary to vindicate his right. As pointed 
out by the’ District: Judgé there is also no definite‘standard by 
which the compensation that: ought to be awarded for prospective 


injury can'be measured, the rent payable to the Zamindar depend- . 


ing on a number of circumstances which it is not. possible to fore- 
see. We may also observe that by thé’ appellant: altering cultiva- 


tion-lands into a pleasure house, the Zamindar is placed in a posi-. 


tin worse than that which he would otherwise occupy as regards 
the several rights created in his favor by Act VIII of 1865. We 
are not therefore prepared-to accede to this contention. 


_As regards ‘the particular land-in dispute the admission that 
appellant is a tenant.with occupancy right is now made {without 
any reservation, although thé District Munsif refers to a-reserva- 
tion in paragraph 15 of his:judgment.. ie 

The decision‘of the courts below is correct and we dismiss 
this second appeal: with costs. 





© L L. Re 1898, 9 ch.. 253. a 6 W. K. 40.. 
-R Bw. R. (0. R.) 512, _™ 
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[S. 0.46 M. $21.] ° 
[188] IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


- Present :—Mr. Justice Muthusami *Alyar and Mr. Justice, 


Parker. | l 
Ummanedi Ramalakshmi. Appellant (Plaintif). * 
V, 

The Collector of Kistna | Respondent (Defendant), 


Land Acquisition Act X of 1870, S. 55—Pari of premises taken up— Collector’ s 
refere we as to ‘conpensation—Power of District Court to compel whole being 
taken wp. 

Held, that it is not competent to the Collector to refer, or the District J udge to 
decide, any question under S. 55 of the’ Land Acquisition Act as to whether the 
whole or a part only of certain premises should be taken up under the Act. 


Case referred for the decision of the High Court under 
S. 617 of Act XIV of 1882 by the District Judge of Kistna, 

The following is taken from the order of reference :— ~ 

“Ummanedi Ramalakshmi owns a house and compound at 
Bezwada. The Railway took up a portion of her compound and 
she accepted the Collector’s offer of compensation. The Railway 
now requires another strip of her compound, extent 402 sq. yds, 


_ The Collector offers 10 annas a yard. Claimant does not object to. 
this valuation but she contends that under S. 55 of Act X of 1870 


the Collector must take the whole house and compound, 
“ The Collector, thereupon, referred the matter to the District 


„Court. Claimant relied upon Khairati Lal v. The. Secretary of 


State for India in Council!. The Government Pleader, on 
the other side, cited-Taylor v. The Collector of Purnea 2. 

“T held that my duty was merely to value the land. actual» 
taken up, that I-had no power to compel the Railway to acquire 
the whole’ house and compound, that the remedy under S. 55 
must be by a suit, and that, on the merits, S. 55 would not apply 


to this cases. As there is no dispute about the valuation of the. 


land-taken up, I approved of the Collector’s offer. .At claimant’s 
request I now state the dispute regarding S, 55. 


‘“There seems to be no appeal. Under S. 28 my-decision on 


this point of law is final. I do not understand how there wasan _ 


appeal to the High Court in I. L. R. 11 A. 378, 1? In I. L. R. 14 


* Ref. Case No. 87 of 1892, ~~ "8th February 1898. 
1 I D. R pl A. 378. | i g I Li È. I£ C498. 
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[188] C, 423 the High Court set aside the District Judgé’s order Ramalakshmi 
under S. 55 as ultra vires, ©. ee 
“ It appears to me that the view taken by the Calcutta High Kistna. 

Court is correct. When the Collector makes a reference to the 

District Court under this Act the District Court derives its juris- 

diction from the reference and its powers are limited to settling the 

amount of compensation for the land actually. taken up or appor- 

tioning that compensation. 


“There is a case in the reports, Kharshedji Nasarvanjt Cama 
v. Secretary of State for India 1, That suit was to compel a Railway 
to take up the whole of a mill after they had taken the well whence 
water was obtained for the mill, It was under S. 32 of Act VI 
of 1857 which was in the same words as is section 55 of the pre- 
sent Act. This shows that a suit is the correct remedy. 

x x x 

“ I have therefore the honour to submit the following ques- 
tion :— 

“Cana District Court, on a reference from the’ Collecter 
under Act X of 1870 regarding the amount of compensation for 
part of premises taken up, apply S. 55 and compel the Cellector 
to take up the whole ?” 

x o % * 

C. R. Pattabhirama Aiyar for appellant. 

The Acting Government Pleader (S. Subramaniem) for res- 
pondent. 

JUDGMENT :—As observed by the Calcutta High Court in 

` Taglor v, The Collector of Purnea 2. the Collector is not com- 
petent to refer, and the judge is not competent to decide, any 
question arising under S, 55 of the Act. _The Act confers only 
a special and limited jurisdiction to. the judge to deal with two- 
classes of questions, viz., the award of compensation, and its appor-, 
tionment among several claimants. ‘When there is a difference of 
opinion as to whether the. whole. house should be taken up by 
Government or not, the proper course for the party is to institute 

a regular suit. . . 

We are of opinion that the-view of the judge-is correct. 

The costs of- this: reference will be the costs:of the- cause. 

1, 5B. H. O. R. (0. C.) 97. 2 I. L. R. 44 Ọ. 433. 
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< Krishna : ` [490] IN THE HIGH COURT OF JUDICATURE AT- 
Do ity MADRAS. - l 
7 Kunji -© Present:—Mr. Justice Muthusami oar and Mr. Justice 
aravanar( 
Handley. : 
Ramapurath Varioth Krishna Variar ... Appellant (Plaintif)).* 
ou, 
- - Tringaloor Taravath Kunji Taravanar... Respt. (Ist Defendant) 


Limitation Act XV of 1877, S. 14——Haclusion of time—Date of disposal of 
appeal against order returning plaint. 

Where a plaint instituted in the wrong court is ordered to be returned and the 
appeal against the order dismissed and the suit is re-instituted, the period of time to | 
which the plaintiff is entitled to deduction in the computation under S. 14 of the 
Limitation Act is that between the institution of the former suit and the date of the | 
dismissal of tho appeal against tho ord » directing the plaint fo be returned, but not 
the date of the actual return of the pluint by the Appellate Oourt. 

Foll: 3 M. L. J. 270. i 
Appeal under S. 15 of the Letters Patent against the order 
of Mr. Justice Parker dated 27th September 1892, passed on | 
C. M. A. No. 104 of 1891 reversing the order of the Subordinate . 
Judge of South Malabar at Palghat dated 23rd July 1891 passed 
in Appeal Suit No. 1037 of 1891. 
This, was a suit upon a promissory note syste on demand 
dated 14th May 1886. The plaint was originally presented to the - 
District Munsif’s court at Palghat on the 8th May 1889. The 
Munsif returned it for presentation to the Subordinate Court of 
Palghat on the Small Cause side on the 14th September 1889, 
The plaintiff appealed to the District Court against the order and - 
` the appeal was rejected on 30th November 1889. As the order ` 
réjecting the plaint had been endorsed upon the plaint, the plaintiff 
tendered’ the plaint with his appeal.: After rejection of the appeal’ 
the plaint was returned to the plaintiff by the District Court only’: 
on the 14th December 1889. The plaintifffiled the same plaint in. 
the Subordinate Court on the 19th December 1889. The Subor- -’ 
dinate Court returned the plaint onr: the 8th February 1890, as there 
were questions of title involved. On: the same-day it was-filed ds‘a'' 
regular suit in the Munsif’s court,- The Munsif held the suit barred" 
as the plaintiff was only entitled to deduction of the time between: 
the May 8th 1889 and the 30th November 1889. The:Subordinate: 
Judge on appeal reversed this decision and remanded the suit for 
trial on the merits, holding that the plaintiff was entitled: also to 


a 


è J. By A. No.77 of 1892, O Teh Februay. 1898, - 
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- [491] a deduction of the time up to: the 14th December 1889. 


The 1st defendant appealed to the High Court. The appeal 

came on for hearing before Mr. Justice Parker who ‘reversed the 

decision of the Subordinate Judge holding the suit barred. ` The 

plaintiff ‘preferred an appeal under the Letters Patent. | 
` P; R. Sundara Aiyar for appellant. 


The respondent was not represented. 


~ 


JUDGMENT :—The learned judge of this c court is ee 


Plaintiff was only entitled under S. 14 ofthe Limitation Act toa 


deduction of the time between the institution of the suit and the 
disposal of the appeal against the order directing the-plaint to be 
returned. That time ended on the day the order of the appellate 
court was pronounced and the court to which . the plaint was 


again presented had no power to allow any further. deduction and 


the suit was out of time after deducting the only time which 
could: legally be allowed. The same view has been taken by the 
High Court of Calcutta, see ‘Abhoya Churn Chuckerbutty. v. 
Gour Mohun Dutt 1, we j 
The-appeal is nse ; l E E Sg j 
i TS. ©. 46 M. 366.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—-Mr. Justice Muthusami Aiyar and Mr. Justice 
Wilkinson. £ i Id 
.Kottal Uppi Haji > .. ©... >... Applt. (Plaintiff). ` 
z v. > 
VYayoth Randupurayil Mammavan:... Respt. (1st Deft). 


`- Limitation Act, EV of 1877, Š. 19 Acknowledgment by will. 


: In a suit for redemption of a mortgage of certain lands more than 60 years 
after the date of the mortgage, held,'that a statement by the mortgagee in a will 
left by him before the expiry of the statutory period that the lands were held by 
him on mortgage without particularizing the date or ammount of the mortgage or 
.the person under whom it was held was a sufficient sr ea BAAS: 8. 19 
of the Limitation Act. 


second Appeal against the decree of the District Judge sf 
‘North Malabar in Appeal Suit No. 460 of 1891, reversing the 
‘decree of the District Munsif of Tellicherry in Original Suit No. 
.96 of 1891, SEE E 
* S. A. No. 488, of 1892, ° 7 ` "11th ae E 
a, 24W, R. (0. R. 26). 


: - Krishna 


Variar 
V. 
Kunji 


` Taravanar. 


Uppi E 


M sea R 


Uppi Haji 
v 


Mammavan. 
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[192] This was a suit for the redemption of a kanom of 1805 


“instituted on-the 6th of March 1891. The defendant pleaded 


that the suit was barred by limitation. The plaintiff relied upon 
a will left by the original mortgagee in the year 1833 in which 
he bequeathed the plaint kanom land to his son, describing the 
land as held by him on kanom. The Munsif decreed the claim 
but on appeal by the 1st defendant, the District Judge dismissed 
the plaintiffs’s suit, relying on the decision of the Privy, Council’ 
in Mylapore Iyasawmy Vyapoory Mudaliar v. Yeo Kay 1, and 
of the Madras High Court in Padmanabhan Nambudri V. 
Kunhi Kolendan 2, Naraina Tantri v. Ukkoma 3. 

The plaintiff appealed to the High Court, 

C. Sankaran Nair for appellant. 

K. P. Govinda Menon for respondent. 

JUDGMENT :—Relying on the case of Mylapore lyasawmy 


_Vyapoory Mudaliar v. Yeo Kay 1, the lower appellate court has 


held that the acknowledgment in Exh. A is not sufficient to © 
remove the bar of limitation. Exh. A wasa will executed by 
the mortgagee, the predecessor in title of the defendants. The 


‘testator therein described the plaint lands as “ demised to me 


on kanom.” The question is whether this is such an acknowledg- 
ment of liability in respect of the property as to bring it within the 


-requirements-of $,19 of the Limitation Act. There can be no doubt 


that it was an acknowledgment by the testator, that he then held 
the estate on kanom title. The defendant in this suit admitted that 
the mortgage of 1805 was true but relied on the Act.of Limitations. 
He failed to show that there was any other mortgage to which the 


acknowledgment of the testator could have referred. Under these 


circumstances the decision of the Munsif that the acknowledg- 
ment is sufficient must be upheld unless we are prepared to hold 
that the absence of the name of the mortgagor and of the date of 
the mortgage are sufficient to deprive the acknowledgment of vali- 
dity. S.19 does not provide for the mention of the name of the mort- 
gagor, but lays down that the acknnowledgment is sufficient though. 
it omits to specify the exact nature of the right. Under the Act of 
1871 an acknowledgment of the mortgagor’s title or right of 
redemption was requireda dif it had been the-intention of the 
legislature that the name of the mortgagor should appear, the 


L ILOR. 140.80. 2 2. 5M. HO, R. 320. 
3. 6 M. H. O. R. 267. 


* VOL. I | THE MADRAS LAW JOURNAL REPORTS. 193 


[198] alteration was unnecessary. On the contrary the intention 
of the Legislature appears to have-been to adopt the principle laid 
down in the English cases, e.g., Stansfield v. Hobson 1 affirmed 
in3 DeG. M. & G. 620, and Anon the case decided by Sir 
J. Jekyll which will be found at p. 314 of 3 Atkyn’s Reports. As 
to the decision of the Privy Council on which the judge relies we 
observe that the admission made by Bennet on which the plaintiff 
relied had no reference to the title set up by the plaintiffin the suit, 
whereas in the present’ case the admission of the testator ‘Kuti- 
yatha that he held the property undera subsisting kanom amount- 
ed to an acknowledgment of the title of the mortgagor and that 
title is in the plaintiff. We reverse the decree of the District 
Judge and restore that of the Munsif with costs in this and the 
Lower Appellate Court, 





[S.6. 16 M. 400.] 


IN'THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Arthur J. H. Collins, Kt. Chief Justice and 


Mr. Justice Handley. 
Rajah Kamadana Venkata Hanumantha) « 


Jagannadha Row, minor, by next | EA 
friend Rajah Padmanabha Venkata Appellant (P laintiff). x 


Narasimha Row., 





v. . 
Rajah Kamadana Lakshmi Papamma } Respondents 
Row and others. f (Defendants). 
Rajah.Vellanki Buchamma Row _... Appellant (2nd Deft.) * 


we v. 
Rajah Kamadana Venkata Hanumanta 


Jagannadha Row, minor, by next ` Bie, 
friend Rajah Padmanabha Venkata Respondent (Plaintiff). 


Narasimha Row.. 





eae Lakshmi Papamma Appellant (Ist deft). 
A , 
Rajah Kamadana Venkata Hanumanta 


Jagannadha Row, minor, by next Respondent (Plaintiff). 


friend Rajab Padmanabha Venkata 
- Narasimha Row.’ 


* Appeals Nos. 148 and 183 of 1891 and 20 of 1892. 38rd December 1892. ` 


1. (1853) 16 Beav. 286- 
29 


Uppi Haji 


Mammavan. 


A 


e 


Jagannadha 
Row 
v, 


L. Papamma. 
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[194] Agreement of adoptive mother with natural father of adopted *son— 
Curtailment of his rights—Validity of. 

Where a widow making an adoption enters into an agreement with the natural 
father of the adopted boy, at the time of the adoption, providing that she should 
have the guardianship of the adopted boy and management of the property till he 
attains majority, and in case of dispute afterwards, he should enjoy a moiety of the 
property and she the other till her death when the adopted son should take the 
whole, Held that the agreement cannot bind the adopted son and that he is entitled 
to the whole property on adoption. - 

Ref: 26 M. 1483—12 M. L J.197; 14 M. L. J. 310=27 M. 577. 


Appeals against the decree of the District Judge of Kistna 


in Original Suit No, 25 of 1889. 


The facts of this case appear sufficiently from the following 
judgment of the High Court. 


In Appeal No. 148 of 1891. ' 


M. O. Parthasaradhi Aiyangar for V. Bhashyam SALEN 
and V. C. Seshachariar for appellant, 

P.A. De: Rozario and V. Rangachariar for respondent No, 1. 

C. Ramachandra Row Saheb for S. Subramani em for res- 
pondents Nos. 2 and 3.. 


In ice No. 183 of 1891, 
C. Ramachandra Row Saheb for 8. Subramanem and P. 
Subramania Aiyar for Appellant. 
M. O. Parthasaradhi Aiyangar for V. Bhashyam Aiyangar 
and V. C. Seshachariar for respondent. 
. In Appeal No. 20 of 1892. 
. P, A. De Rozario and V. Rangachariar for appellant. 


M. O; Parthasaradhi Aiyangar for V. Bhashyam Aiyangar 
for respondent. 


JUDGMENT:—These are appeals against the decree of the 
District Court of Kistna in Original Suit No. 25 of 1889, 


In that suit plaintiff, a minor, by his natural father as next 
friend, sued for a declaration that he is the adopted son. of one 
Rajah Kamadana Sobhanadri, Row, deceased, and for recovery of 
the property movable and immovable of his adoptive father. The 
adoption . is alleged to have been made by the two widows of 
Sobhanadri under an authority given by his Will. First defendant 
is the surviving widow and 2nd and 3rd defendants are her 
daughters, Defendants denied the genuineness of the Will of 
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[195] Sobhanadri and pleaded that it was concocted by his senior 
wife Seethamma who persuaded 1st defendant to join in the adop- 
tion and other proceedings in order to secure the con tinuance of the 
Government allowance. They also pleaded that the 109 acres 14 


cents of her lands claimed in the plaint were the Stridhanam pro- ` 


perty of Seethamma who had given them by will to 2nd defendant. 
They denied possession of any movable property belonging to 
Sobhanadri or Seethamma. They also set up an agreement entered 
into between the widows and the natural father of plaintiffs at 
the time of the adoption recognizing Seethamma’s right to 
dispose of the abovementioned Inam lands and providing that 
the widows should have the guardianship of the adopted boy and 
management of the property till he attained his majority, on 
which event happening, if disputes should arise between them 
and him, he should enjoy a moiety of the property and they the 
other moiety until the death of the survivor of the widows, 
when the adopted son should take the whole, 

The District Judge found that the adoption was duly perform- 
' ed but that the Will put forward as that of Sobhanadri was not 
genuine and the adoption was therefore invalid. He held however 
that Ist defendant was estopped by her conduct in making the 
adoption and otherwise from denying the validity of the adoption. 
He found that the alleged Wil) of Seethamma was not genuine, 


but that the Inam lands with which it purported to deal were her, 


Stridhanam property and being undisposed of by her went to 
plaintiff as her heir by virtue of the estoppel. He held that plain- 
tiff was not bound by the agreement between his natural father 

an the widows. He gave a decree that plaintiff should have 
possession of the whole estate against Ist defendant during her. 
lifetime, that the 109 acres 14 cents, Seethamma’s -Stridhanam, 
should pass to him absolutely and that on Ist defendant’s death 
the estate of Sobhanadri should pass to his reversioners. 

xe * % 


[Their Lordships held, on the evidence, the Will of Sobhandri 


and the Will of Seethamma to be genuine, and the 109 acres 14 © 


cents the Stridhanam of Seethamma, and proceeded as follows :—] 

There remains the question raised by Appeal No. 20 of 1892 
whether plaintiff is bound by the terms of the agreement Exh. 1 
between his natural father and the widows. 


Jagannadha:- 
Row 


v. 
L. Papamma, 


Jagannadha 
Row 


v.. 
L. Papıimma. 
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[196] As to this we agree with the learned District Judge that 
the decision of the Privy Council, Bhasba Rabidat Singh v. 
Indar Kunwar 4, is an authority for holding that an agreement 
between a widow making an adoption under an authority derived 
from her husband and the natural father of the adopted son 
cannot prejudice or affect the rights of the son which can only 
arise when the parental control and authority of the natural 
father determine. The case of Lakshmi v. Subramanya 2, relied 
on for the appellant, was one of an agreement between the 
adoptive father and the natural father and is not in our opinion 
in: conflict with the decision of the Privy Council above quoted. 
The Madras case rests upon the principle that the adoptive 
father, inasmuch as he can before adoption dispose of his property 
as he chooses, can at the time of adoption impose such conditions 
as he thinks fit upon the enjoyment of his property by the 
adopted son. But a widow with a power of adoption derived from 
her husband has no such power of disposition over the property 
and cannot therefore impose any conditions as to the enjoyment of 
the property by the adopted son. The question becomes there- 
fore simply one of agreement between the widow and the natural 
father of the adopted son, and his natural father cannot bind his 
son by any such agreement for the reason given by the Privy 
Council, 


The result of this judgment is that the decree of the Lower 
Court must be modified and there will be a decree declaring that 
plaintiff is the- adopted son of Rajah Kamadana Sobhanadri 
deceased and as such entitled to possession of his property 
movable and immovable that he do recover from Ist defendept 
possession of the immovable property and of the movable pro- 
perty found by the District Judge to be in her possession with 
proportionate costs, that his suit be dismissed as to the 109 
acres 14 cents of Inam lands in the possession of 2nd defendant 
andasto the other movable property with proportionate costs. 
In Appeal No. 148 of 1891 Ist defendant must pay plaintiff's 
costs.. In Appeal No. 183 of 1891 plaintiff must pay’ 2nd defen- 
dant’s costs. Appeal No. 20 of 1892 is dismissed with costs. 


e 


1. (1888) I. L. R. 16 G. 556, 2, (1889) I. L.R. 12 M. 490. 
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i E8. C. 46 M. 397.] 
[197] IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. . 
Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 


Gopal Row andanother ..  Applts. (2nd & 3rd Defts). * 
v. | 
The Bank of Madras :.. Respondent (Plaintiff). 


Fraudulent preference—Sale to creditor in discharge of debts—Suit by another 
creditor. 


A sale of property by a debtor in contemplation of an approaching insolvency 


to some of his creditors, who purchased it in good faith in discharge of the debts 
due to them and in consideration of their undertaking to discharge debts due to 


certain others, is not void as against the claim of a ereditor wach happens to bo — 


defeated. 
Ref. 25 B. 202. 


Appeal against the decree of the District Judge of North 
Arcot in Original Suit No. 4 of 1890, . 

The facts of this case appear sufficiently from the following 
judgment :— 

V. Bhashyam Aiyangar and S. Gopalaswami Aiyangar for 
appellants. 


K. Brown (with Messrs. Barclay, Morgan and Orr) for res- 
ponċent. 


JUDGMENT :—The suit out of which this appeal has arisen 
was instituted by the Bank of Madras, for a declaration. that an 
instrument dated 12th April 1889 executed by 1st defendant to 
Zpd and 3rd defendants, transferring to the latter a decree held 
o the former against the Zamindar of Karvetnaggar i 18 void, if 
not altogether, at least as against the plaintiff Bank. 


The plaintiffs case is that the instrument in question was ' 


executed by Ist defendant fradulently and in collusion with 2nd 
and 3rd defendants with the object of delaying and defeating the 
just claims of the plaintiff to whom he was indebted at the time 
on account of bills executed or endorsed by him amounting to 
Rs. 25,000. The 1st defendant has not defended the suit. The 
2nd and 3rd defendants pleaded that the transfer in question was 
neither fraudulent nor collusive but that it was taken by them in 
good faith and for valuable consideration. 


* Aw B. No. 148. of 1891. 24th January 1898, 


Gopal Row 

Vv. , 
Bank of 
Madras. 


198° THE MADRAS LAW JOURNAL REPORTS. VOL. il. 


Gopal-Row, [198] The District Judge has found that the 2nd and 3rd defen- 
Bank of dants acted in good faith in accepting the plaint transfer and that 
Madras. they have paid considerable sums to creditors on the strength of 

it, but that it is nevertheless void because the instrument in 

' question, Ex. A, is not really a sale-deed but a deed of trust in 
favour of certain preferred creditors including the trustees them- - 
‘selves (2nd and 3rd defendants) and “ according to English law, 
a trust evincing an. unfair preference of creditors is bad, no 
matter what may have been the importunity of such creditors. ” 
He has therefore decreed that Exh. A is “fraudulent on the part 
of 1st defendant, and void, ” 


Hence this appeal by defendants Nos. 2 and 3. 


The first question is whether the judge is right in holding 

. Exh. A to be merely a deed of trust and not a sale. By it lst 
‘defendant makes over absolutely to these appellants a decree under 
which he is stated to be entitled to a sum of Rs. 57,000, and odd 
for a sum of Rs. 48,000-11-2 of which Rs. 23, 945-6-0 are to be paid 
to certain named creditors (including 2ndand 3rd defendants) of 1st 
defendant (the vendor) and Rs. 24,000 to the vendor’s father, the 
balance Rs, 55-5-2 having been paid in cash to the vendor him- 
self. There is no good reason for holding that the document is 
merely a deed of trust, and not a sale-deed as it purports to be. 


Such being the case, is it void simply by reason of it having 
been executed by Ist defendant in contemplation of his approach- 
ing failure and insolvency ? The mere fraudulent intent of the 
vendor cannot avoid the deed if the purchasers were free from that 
fraud, Cf. In re Johnson, Golden v. Gillan 1. See also Motilal 
Ravichand v. Utam Jagjivandas, 2. In the present case it iS 
found by the judge that 2nd and 3rd defendants are not shown 
to have acted otherwise than in good faith in accepting the 
transfer of the decree and that they have paid considerable sums 
to-creditors on the strength of it. This finding is well supported 
by the evidence. As observed by the judge, it is clear that the 
plaintiff Bank was lending money to 1st ‘defendant in belief of 
his solvency until just before he ran away to Pondicherry and 
there is nothing to show, and no inference can be fairly drawn, 
that 2nd and 3rd defendants had’ any better knowledge 
of lst defendants contemplated act of insolvency. Nor . 





1, (1881) L. R. 20 Ch. D. 889 at 394. 2. (1888) I. L. R. 18 B. 484, 
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[199] is it shown that the appellants were even aware of Ist 
defendant’s indebtedness to the plaintiff. 

Under these circumstances the plaintiff is not entitled to a 
decree declaring the instrument to be void. ‘Cf. in addition to 
the Bombay case above referred to, Sankarappa v. Kamayya t, 
Gnanabhat v. Srinivasa Pillai 2 and Pullen Chetty v. Ramalinga 
Chetty 3. | 

The decree of the Lower Court must'be set aside and plaintiffs 
suit dismissed with costs of 2nd and 3rd defendants in both courts. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 


= Handley. 


Karindan Kuttiassan and another ... Appellants (Defts. 4 & 5).* 
; ” 


| Respondents l 
(PIF. & Defts. 1 to 3). 


Limitation Act, XV of 1877, Ss. 8, 78 and 80—Money payable on demand afier 
majority—Proniissory note— Limitation running from demand. 


Kariadan Suppi and others 


Held, that a document which is a promise to pay a sum of money on demand 


after the obligee attains majority is a promissory note as defined in S. 3 of the 
Limitation Act. 


Held also, that limitation begins to run from date of demand after attainment 
of majority under Art. 80 of Sch. II to the Limitation Act and not from the date of 
the note. 

Second Appeal against the decree of the District Judge of 
North Malabar in Appeal Suit No: 640 of 1891, confirming the 
decree of the District Munsif of Tellicherry in Original Suit No, 
274 of 1891. 


ø” This was a suit instituted on the 17th of July 1891 for the 


recovery of money due under a registered document dated 14th of 
July 1868. The document Ex. A was in these terms, “ The amount 
due to you is Rs. 1,000, You being now a minor, I shall pay. you in 
cash the whole sum of Rs. 1,000, whenever you demand it, after 
attaining your majority.” The defendants pleaded limitation. The 
District Munsif and the District Judge on appeal held that Art. 80 
‘of the Limitation Act applied and that as the plaintiffs demand 
after attaining majority was not alleged to have been more than 
three years before the date of suit, it was not barred by limitation. 

* S. A. No. 988 of 1892, 16th February 1898. 


1. (1866) 8M. H. C. R. 281 at p. 285. 2. (1868) 4 M. H.C. R 84, 
3. (1870) 6 M. H. O. R. 368. 


Karindan 
Kuttiassan 
v. 
Kariadan 
Suppi. 


Karindan 
Kuttiassan 
Vv. 
Kariadan 
Suppi. 
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[200] Defendants Nos. 4 and 5 preferred a second apptal 
to the High Court. 

C. Sankaran Nair for appellants. 

S. Subramaniem and K. P. Sankara Menon for respondent 
No. 1. 

JUDGMENT :—It is first urged on appellant’s behalf that 
the suit is barred by limitation. We agree with the judge that 
the document sued upon isa promissory note as defined in S. 3 of 
the Act of Limitations, and that the contention that Article 73 is 
applicable cannot be supported. Exh, A provides.for repayment 
in these terms, namely “I shall pay you whenever you may demand 
after you attain the age of majority.” These words clearly 
indicate an intention to postpone the right to sue, and the case 
therefore does not fall under the ordinary rule that no demand 
is necessary as in the case of a note payable on demand. The 
intention to postpone the right of suit being clear, the question 
to what date the right has been postponed must be decided 
with reference to the language of the instrument. Upon the true 
construction of document A we are satisfied that the parties 
intended that there should be a demand after the creditor attained 
his majority. In Norton v. Ellam 1, Baron Parke observes that 
the creditor is under no obligation in law to make a demand, and 
if he desires to create such obligation he may make it part of his 
contract. The decision of the Judge that Article 80 is applicable 
is, in our opinion, correct. i 

It is next contended that there was no demand made prior 
to the suit and that the suit could not therefore be maintained. 


There is a distinct allegation in the plaint of the demand havings 


been made within three years before suit and it is not traversed 
in the written statement; nor is the objection taken in the me- 
moranda of appeals either in the Lower Appellate Court or in 
this court. On the true construction of document A we consider 
that the suit is governed by the principle laid down in Sanjivi v. 
Errappa 2 and Hanmantram Sadhuram Pity v. Arthur Bowles 3, 


The second appeal fails and we dismiss it with costs. 


r 


2. (1882) I. L. R.6 M. 290. 
8. -(1884) I. L, R. 8 B. 561. 


t 


1. 2-M. & W. 461. 


Von. TH. THE MADRAS LAW JOURNAL REPORTS. - 901 


[S. C. 16 M. 443] 


[201] IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. - 


Present :—Mr. Justice Muthusami Aiyar. 


” Queen-Empress* 
v. 
Rama Shenoy Hari 
Shenoy and another, 
Printing Presses and Newspapers Act XXV of 1867, 8.3—Name of printer. 


Held by Muthusami Aiyar J. concurring with Collins C. J., that under 8. 8 of 
the Printing Frasses and Newspapers Act (XXV of 1867), it is necessary that the 


name ofthe printer should be mentioned on the paper and it is not sufficient that’ 


the printer be designated in such a way as tio enable the publio to find out his name 

by enquiry. The words, printed and published at Cochin for the Malabar Economic 
Company at the said Company’s Goshree Vilasam Press,” are not a.sufficient com- 
plianee with the requirements of the section as they only mention the place of 
publication and of the press and state that the printing was on account or for the 
benefit of a certain unregistered association. 


Held by Shephard J . that unless it can be said that the words do not convey to 
an ordinary reader the information required by the Act, the requirements of the 
section would be satisfied, and that, as the accused in this case intended to convey 
that information in a sufficiently clear manner, no offence was committed. 


‘Petition under Ss. 435 and 439 of the Criminal Procedure 
Code praying the High Court to revise the judgment of the 
Sessions Judge of South Malabar i in Criminal Appeals Nos. 32 


and 33 of 1892, 
The facts of this case appear sufficiently from the following 
opinion of Collins C. J. 
e° J. G. Smith for petitioners. 
The Acting Public Prosecutor (S. Subramaniem) in support 
of conviction, 


This case first came on for hearing on the 2nd March 1893 


before Collins C. J. and Shephard J. when their Lotdships . 


recorded the following divided opinions :-~— 


` Collins C. J:—The petitioners were convicted under Ss. 3 and 
15 of Act XXV of 1867, the ‘Printing Presses and Newspapers 
Act.” They were charged with printing and publishing a News- 
paper without printing the name of the printer and publisher of 
such newspaper. 
*Grl, Rev. Oase No. 6 of 1898. ~ ° 24th July 1893. 
26 


Queen- 
es 


Hari Shenoy 


= 


Queen- 
Empress 


v. 
Hari Shenoy. 


= said Company’s Goshree Vilasam Press,” 
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[202] The facts are as follows:—In April 1892 Joseph Nunes, 
the registered printer and publisher of the paper in question, “The 
Kerala Nandini,” who had made the prescribed declaration under 
S. 5 of the Act, had been convicted of defamation and was sen- 
tenced to imprisonment. The Newspaper is owned by persons who 
call themselves “ The Malabar Economic Society ” and they have 
a printing press whichthey call the Goshree Vilasam press, and the 
petitioners are the manager of the society and the superintendent 
of the press respectively and are admitted to have published and 
printed the newspapers. The only question for the court to decide 
is, have the petitioners complied with the provisions of S. 3 ? That 


section is as follows:—‘‘ Every book or paper printed within 


British India shall have printed legibly on it the nameof the 
printer and the place of printing, and (if the book or paper be 
published) of the publisher and the place of publication.” Section.5 
enacts that no printed periodical work, containing public news or 
comment on public news, shall be published in British India, unless 
the printer and publisher of every such periodical shall make a 
declaration that they are the printer and publisher of such periodi- 
cal work. | i 


Section 12 provides a penalty for printing or publishing any 
paper otherwise than in conformity with the rule contained in S. 3. 
Section 15 does not apply to this'case. The petitioners during the 
time, Nunes, the registered printer and publisher, was in prison, 
published the Newspaper with the following words, ‘‘ Printed and 
published at Cochin for the Malabar Economic Company at the 


I do not think the provisions of S. 3 have been saticiontly 
complied with—it is essential that the name of the printer andin 
this case the publisher be printed on the paper—this appears clear 
by the form of declaration given in S. 5. In the case before me, 
the only imformation given is, that it was printed and published 
at a place, for a Company, at such Company's press. 


It appears to me that S. 3 is intended to inform the public 
who are the responsible printers and publishers of Newspapers and 
if the plain words of the section are to be departed from, the 
printers and publishers of Newspapers might under an assumed 
name or by using the name of an unregistered Company effectually 
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[208] prevent their identity from being established and that 
was the evil the section is intended to prevent. 


I would confirm the conviction under S. 3 and, as the fine 
is a nominal one, the sentence. 


Shephard J.—The petitioners were charged with an offence 
under the Printing Presses and Newspapers Act. The charge refers 
to Ss. 3 and 15. In substance the charge is that they have 
printed and published a Newspaper without printing legibly on it 
the name of the printer and publisher. The reference to S. 15 is 
erroneous because that section deals with “ any such periodical 
work as is hereinbefore described,” and the description of such 
work and the rules with regard thereto are to be found in S. 5 and 
not in S. 3. The petitioners however do not appear to have been 
prejudiced by the mistake. Section 3 clearly covers the case of a 
Newspaper and an omission to print legibly on it the name of 
the printer is, by S. 12, made a penal offence. 


Are the defendants guilty of printing or publishing a paper 
“otherwise than in conformity with the rule contained in S. 3? 
Admittedly they have printed and published a paper on which 
there are printed the following words:—‘‘Printed and published at 
Cochin for the Malabar Economic Company at the Company’s 
Goshree Vilasam Press.” It is said that there is no compliance 
with the rulein S. 3, because the name of the printer is not given. 
It is said that the actual name of the printer should be given and 
that it should be stated that the paper was printed by him. If the 
actual name is essential, clearly the conviction is right, but I do 
fot think this can be maintained and indeed the point was given 
up in argument. So long asa name or style which sufficiently 
designates the printer is given, it does not matter that it 1s not the 
actual name of the man. It is sufficient that it is the name under 
which he chooses to do his business and is generally known. 


Then is it essential that the paper should announce in terms 
that it is printed by the person named ? What is required by the 
section is that the name of the printer should be printed on it 
legibly. What is required by the section is that the name of the 
printer should be printed on it legibly. If without more, it had 
given the name of the printer and publisher and the place of pub- 
lication, clearly that would have been sufficient if only the names 


Queen- 
Empress 


Var’ 
Hari Shenoy. . 


Queen 
Empress 


i . v. 
Hari Shenoy. 
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[204] appeared on the page in such a manner as to convey’the 
required information. Here, the announcement is that printing is 
done for a certain Company at their own press. This is not the 
clearest way of expressing what is required and it is suggested that 
the printing might in fact be done by a third person, But this is 
putting 4 very strict construction on the words. Unlegs we can say 
that the words do not convey to an ordinary reader the information 
required by the Act, the conviction cannot be supported. There is 
no reason to doubt that the accused intended to convey that 
information and I cannot say their intenton has nat been carried 
into effect ina manner sufficient to satisfy the statute. I would set 
aside the conviction. and direct the fine, if paid, to be refunded. 


This case again came on for hearing on the 21st July 1893, 
before Muthasami Aiyar J. with reference to the provisions of 
Ss. 429 and 439 of the Code of Criminal Procedure, and his Lord- 
ship delivered the following judgment. 

Parties were represented as before. 


JUDGMENT:—This case comes on before me under Ss: 429 


and 439 of the Code of Criminal Procedure. The question on which 


the learned judges, who first heard the case, differed is, whether the 
accused complied with the provisions of S. 3 of Act XXV of 1867. 
That section provides that “ every book or paper printed within 
British India shall have printed legibly on it the name of the prin- 
ter and the place of printing and (if the book or paper be pub- 
lished) of the publisher, and the place of publication.” Thewords 
with which the accused published the Newspaper called Kerala 


‘Nandini are, “ Printed and published at Cochin for the Malakar 


` Economic Company at the said Company’s Goshree « Vilasam 


Press.” They only mention the place of publication and of 
the press in which the paper was printed and state that it 


‘was on’ account or for the benefit of an unregistered associa- 


tion called Economic Society. But they do not name the 
printer as required by the Act and to this extent there is a depar- 
ture from its provisions. The intention was to inform the public 
who the responsible printer was, and to convey that information 
on the face of the paper, and I cannot say that words which 
contain -no such information amount to a sufficient compliance 
with the requirements of S.3. It is urged that the object 


„was to provide to the public facilities towards the discovery 


r 
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[205] of the responsible printer and that any person might easily 
discover, who the printer was on reference to the Econmic Society. 
The intention was not simply to provide some facility or other 
but to provide a specific facility on the face of the paper. Itis 
possible- that a person may not be able without considerable in- 
convenience to discover who the members of the Economic 
Society are, and that some member may refuse to give or evade 
giving information regarding the responsible printer. 

We are not at liberty, I think, to speculate as to the object 
of the legislature and to substitute a mode of discovering the res- 
ponsible printer for that prescribed by the legislature as most 
conducive to public convenience and protection. 

I agree, therefore, with the learned Chief Justice that we 
must decline to interfere with the conviction and the sentence, 


[S. C. 16 M. 466.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Muthusami Aiyar and ` Mr.- Justice 


Best. 
( Applts. (2nd to 4th & 7th 


Battini Ramaswami and others ... i to Oth Defts).* 
v. ; 
Jutta Papayya and another ve Respondents (Plaintiffs). 


Hindu law--Gift to married daughter—Presumption as to nature of estate. 
Where property was given to a married daughter having male issue, held, that 
under the Hindu law there was no presumption that the gift only conferred a life 


estate upon the donee. 
f Foll: 83 C. 947: Ref. 35 C. 896 (P.C.). J. 


Second Appeal against the decree of the District Judge i 
Ganjam at Berhampore in Appeal Suit No. 44 of 1892, confirming 
the decree of the District Manen of Sompet in Original Suit 
No. 243 of 1891. - 

Plaintiffs as the son and grandson of one Gangamma deceased 


‘sued to recover property left by her. The property had originally 


belonged to her father and the plaintiffs alleged a gift to her by 

him. Defendants 1,4,5 and 6 and the father of defendants 2,.3, 

7,8and 9 were brothers and they pleaded that the gift was ‘for 

Gangamma’s life and that they were entitled to the reversion. The 
*S. A. No. 1070 of 1892, {th March 1898. 


Queen ‘ 
i aes 


Hari Geny 


Ramaswami 
v. 
Papayya. 


Ramaswami 
v 


Papayya. 
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[206] Munsif held that the defendants had failed to prové the 
gift for life and gave a decree for plaintiff. The District Judge 
on appeal held that it must be presumed that the gift was absolute 
and confirmed the Munsif’s decree. l 


The defendants preferred a second appeal to the High Court. 
C. Ramachandra Row`Saheb for appellants. 
P. Ananda Charlu for respondents, 


JUDGMENT :—It is conceded that Gangamma obtained the 


land in dispute as a gift from her father some forty years ago and 
that she was in possession from that time till her death three years 
ago. The plaintiffs are her son and grandson. Defendants are 
her brothers and brother’s sons. Both the courts below have held 
that the plaintiff yare entitled to the land and not the defendants. 


The contention on appeal is that under Hindu law it must be ` 


presumed that a gift to a female is only for her life and reference 
is made to Mahomed Shumsool v. Shewukram 1, and Bhujanga 
v, Ramayamma 2?. 


It is no doubt remarked by the Lords of the Privy Council 
in L. R. 2 I. A, 7 that it may be assumed that a Hindu knows 
that, as a general rule at all events, women do not take absolute 
estates of inheritance which they are enabled to alienate, and 
that in construing the will of a Hindu it is not improper to take 
into consideration what are known to be the ordinary notions and 
wishes of Hindus with respect to the devolution of property. 
That case was decided on the construction of the will. The 
above case was considered by the Calcutta High Court in the case 
of Mussamut Kollany Kooer v. Luchmee Pershad 8, and it was 
held that women are not by'reason of their sex debarred from 
taking an absolute estate whed‘such estate appears to have been 
intended by the testator. In the case of Bhujanga v. Rama- 
yamma 2, it was held on the construction of the document that 
the property was given as Stridhanam. In the present case the 
deed of gift is not produced, nor is it shown that Gangamma was 
a widow when her father gave the property to her. She has left 
sons surviving her. Under these circumstances there is no 
foundation for the presumption that the donee’s sons were 
intended to be displaced by those of the donor. 


1. (1874) L. R. 2 I. A. 7. 3. (1884) I.L. R. 7 M. 88T. 
3. (1875) 24 W. R. 395. 
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_ * [207] Such is not the ordinary intention of a Hindu when 

he makes a gift to his daughter under coverture. | 
The presumption relied on by the appellant being inappli- 

cable, we dismiss this appeal with costs. | 





[S. 6. 17M. 43.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr, Justice Muthusami Aiyar and Mr. Justice Best 


Siriparapu Ramanna and others ... Appellants (Plaintiffs) * 
V, 


Sreemantu Raja Yerlagadda Malli- ) 
karjuna.Prasada Nayadu o Respondent (Defendant.) 
Zamindar Garu of Challapalli. 

Rent Recovery Act (Madras) VIII of 1865, S. 11 proviso— Wet rate—Enhance- 
ment of rent—Sanction of Collector —Presumption of implied contract. 


Held, that tenant is not bound to accept a patta which includes a fee usually 
paid by him to a certain temple as itis a voluntary contribution and not an ordi- 
nary incident of the relation of landlord and tenant. 


Where the landlord had for 17 years levied a consolidated wet rate without 
the sanction of the Collector in consequence of the additional value imparted by 
new works of irrigation, Held, that although it was an enhancement of rent within 
the meaning of the proviso to S. 11 of tha Rent Recovery Act, a contract by the 
tenant to pay it dispensed with the need of sanction by the Collector. 


Held also, where the court below presumed a contract to pay at a certain rate 
from the practice of seventeen years that it was a questionof fact and the High 
Court would not disturb the finding of an implied contract in second appeal, where 
no change of circumstances or special causes were shown to rebut the presumption. 


Ref : 30 M. 498=17 M, L.J. 483; 17 M. 78; 21 M. L. J. 156; 25 M. 427; 9M. 
L. T. 191. 


e Dist: 13 M. L. J. 429=27 M. 382, 

Second Appeals against the decrees of ‘the District Judge of 
Kistna at Masulipatam in Appeal Suits Nos. 176, 177, 179, 180 to 
184, 186 to 206, 208, 214, 211 to 213, 209, 215 to 219, 221, and 
222 of 1889 reversing the decisions of the Special Assistant Col- 
lector of Kistna in Summary Suits Nos. 2, 3, 5, 6 to 10, 12 to 32 
34, 40, 37 to 39, 35, 41 to 45, 47 and 48 of 1889 respectively. 

The facts of the case appear sufficiently from the following 
judgment of the High Court. 

M, O. Parthasaradhi Aiyangar for appellant. 

C. R. Pattabhirama Aiyar for respondent No. 1. 

* S. A..Nos. 657 to 598 of 1891. 26th April 1898. 


Ramanns 


v. 
Zamindar of 
Challapalli. 


Ramanna 
v. 
Zamindar of 
Ohallapalii. 
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[208] ] UDGMENT:—This is a second appeal from the decree 
of the District Judge of Kistna, disallowing appellant’s claim with 
costs: :Respondent isthe Zamindar of Uevarakota and appellant 
is a jurayati ryot in his Zamindari. A patta was tendered for Fasli 
1297 by the former, but the latter refused to accept it. The Zamin- 
dar then distrained the ryot’s property for arrears of rent which he 
claimed for 1297 and the tenant sued to set aside the distraint as. _ 


-being illegal. The question for determination was whether the patta 


tendered, Exh. I,was one which appellant was bound to accept and 
the requirement of S. 7, Act VIII of 1865, was thereby complied 
with. Appellant objected to two items in Exh. I. viz., the rate.of- 
Rupees 9 annas 8 per acre charged on dry land irrigated under the 
Kistna anicut and the fee entered as payable to a temple at 


_Sivaganga. , The Special Assistant Collector considered that the 


consolidated wet assessment of Rs. 9-8-0 per acre was too high and 
that the usual dry rate of Rs. 2-2-0 plus a water rate of Rs. 4 per- 


acre was the proper charge. As to the contribution claimed for 


the Sivaganga goddess, he thought its inclusion in the patta to be 
unobjectionable as he found it to bea charge warranted by 
established usage. On the former ground he held that appellant’s 
refusal to accept the patta was justifiable and decreed his claim 
with costs. On appeal, however, the District Judge found that . 
the patta-tendered for 1297 was similar to pattas tendered in- 
previous faslies, that they all contained the fee payable to the 
Sivaganga temple and imposed a consolidated wet rate of Rs. 9-8-0 
per acre on lands irrigated with Kistna water and that the con- 
solidated rate and fee had been paid for twelve years or more. 
He concluded that payment of rent at a particular rate and of a feg 
for a-series of years created a presumption of a contract and that 
the tenant did not rebut the presumption. Adyerting to the 
evidence that appellant had twice asked the Zamindar to reduce’ 
the rate, the jadge observed that it was not sufficient that the 
ryot‘murmured against the rate now and then, but that it was 
incumbent- pon: him to get it lowered by the Revenue Courts, 
In the result, He reversed the decree of the Special Assistant 
Collector and dimissed respondent’s suit with costs. Hence this 


second appeal. 


For the appellant it is contended, (1) that the Collector’s sanc- 
tion not havirig been obtained for enhancing the rent, the patta 
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[208] tendered was nota proper patta ; (2) that in-the circum- 
stances of this case there was no presumptive evidence of a contract 
to which courts can give effect, and (3) that the fee entered imthe 
patta for the Sivaganga goddess was unauthorized. As regards the 
fee payable to the temple at Sivaganga, it can only be included in 
the patta under S. 4of Act VIII of 1865 on the ground that it is 
payable with rent according to established usage or law. A duty to 
contribute to the expense of a temple is not an ordinary incident 
of the relation of landlord and tenant, nor has it any connection 
with the girayati tenure on which the ryot holds his land. Prima 
facie, the contribution is voluntary and unless the fee is shown to 
be a charge on the land, it cannot be treated as a payment which 
the Zamindar can legally compel thé ryot to make. Suppose the 
ryot to bea Viahomedan ora Christian, it is obviousthat in no 
sense would he be bound to make it. Moreover, a tenant may at his 
pleasure.discontinue a voluntary payment although he may have 
made it for several-years and there is nothing in this case to show 
that the fee is a charge on the land. We do not agree in. the 
opinion of the judge that appellant was under a contractual 

obligation to pay the fee claimed for the goddess at Sivaganga. 
As regards the consolidated wet rate on land irrigated with 
Kistna water, there can be no doubt that before imposing it on the 
tenant against his will, the Zamindar ought to obtain the sanction 
of the- Collector under the 1st proviso of S. 11 of Act VIII of 1865. 
That section provides that nothing contained in it shall affect the 
right of any landholder, with the sanction of the Collector, to raise 
the rent upon any land in consequence of additional value imparted 
toit by works of irrigation or other improvements executed at his 
own expense or constructed at the expense of Government and for 
which an additional revenue is levied from him. Ramesam v. 
Bhanappa t, and Narasimha v. Ramasami 2, are authorities 
for the proposition that the addition of water-cess to land 
assessment is an enhancement of rent within the meaning of 
the proviso and that the addition, in whatever form it is made, 
whether asa consolidated wet rate or as water rate ia addition 
to the prior rent, requires the sanction of the Collector. The 
principle is that land assessment and water tax are designated 
revenue when they are paid to the Government, whilst they are 
called rent, when paid to the Zamindar. In the case before us, 
1, (1888) 1.L.R.7M.188. ~ a (sop wa 

27 ; 


-Ramanna 


v. 
Zaminday of. 


-Challapyaifi. 


t 
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[240] it is conceded that no such: sanction has. been obtained“and 
the real question therefore is whether a contract can be inferred 
from the-facts found, to pay a consolidated.wet rate for the future: 
In this connection two subsidiary questions arise for. consideration, 
viz.—(1) whether ‘the 1st proviso i in S.’ ll-is restrictéd-in its 
application to rates of original rent as contrddistinguished fromits 
enhancement on account of improvements, and (2) whether in thé 
circumstances: ‘ofthis casé, the judge properly’ inferred a contract 
to pay the consolidated wet rate.‘ As to the first, we see no* reason 


. why a contract between the landlord and ‘tenant ‘should ‘not biod 


them ‘in the case of enhancement of rent, whilst it is binding when 
it-relates to the original rent.. Having‘ regard to the words-of*the 
proviso, “ Nothing herein contained shall affect the right to-raise 
the rent,” etc., we think the intention was not to preclude the par- 
ties from regulating the enhancement as well-as the original rent 


‘by contract; but to constitute the Collector’ s sanction as conclusive 


evidence that the enhancement is proper in‘cases in’ which there js 
‘no contract. Further the sanction of the Collector is prescribed 
for protecting the tenant against undué ‘or excessive enhancement 
and when there is a binding contract, the tenant needs ‘no such 
eee ashe is a party to the contract. . » 

: The second question is whether upon the facts fatui i a con- 
tract:can be lawfully implied.’ : Those facts are (1) that the tenant 
has paid the consolidated wet rate for twelve years or more, (2) 
that” he has accepted pattas-in: the previous faslies providing for 
payment at that rate, and that though the ryot asked'the Zamindar 
to- reduce the rate twice: without success, he has taken no action in 
the Revenue Courts in order to get the rate lowered during the 
long interval of twelve years or more. It is also in evidence that 
the sharing system was in force in this village till fasli 1278, that 
fixed money rents were introduced in fasli 1279 and that the ryots 
since paid the rates mentioned in the patta tendered up to fasli 
1296. On the other hand the usual dry rateis Rs. 2-2-0 per acre 
and if Rs.-4 are added to it for water rate, the total charge would 
amount to Rs. 6- 2-0 per acre, w ‘heteas the consolidated water rate 
is Rs. 9-8-0, Rs. 3-6-0 being 1 in excess of the revenue which ryots 
have to pay in Government villages, The judge’ S finding amounts 


in substance to this, ¢ viZ., when, a con solidated rate had been paid 


for-l7 years, a contract to pay-at the same rate in-future”years ‘May 


2 
yV 
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[at 11. be’ rédsonably inferred’ and such ‘Contract précludes an: en- 


—— 


quiry how: far that raté-is excessive in corhparison with the” rates Sees of 


paid by ryots.in Government villages. Again, the question whether 
there was an implied contract or not is one of fact and we- are 
bound to accept ithe finding.. Inthe Full Bench case of Venkata- 
gopal v. Rangappa `, 1, it was held that a contract was properly 
implied from payment of the same. rate of money rent fora 
period of fourteen years. In that case the history of rent law as 
to rates of rent was considered by the Full Court and it was pointed 
out in what cases a contract to pay a particular rate may be 
presumed and how the presumption may | be ‘rebutted. In the 
case before us no change of circumstances and no special causes 
are shown which may be accepted as rebutting thie presumption 
of an implied contract. The decision: of the judge that there was 
contract. fo pay for the consolidated «wet rate entered i in the patta 
is correct. f 

. We are, ‘however, constrained to hold that the patta tendeted 
was not a proper pattaas it’ ‘contained the fee payable to the 
temple at Sivaganga, and pv aeine the decree of the ` District 
Court, we set aside the distraint. Hoe o o 

As the appeal has failed in regard to the consolidated: rent 
which i is s the ‘most important i item: in a we: > direct that each 


“ww = e 4 


a See _ _[S. 6.47 M. 88.] : 
„1N. THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present : :—Mr. “Tustice Muthusami Aiyar ” and Mr. Panes 
Handley, eee aa | oe a7 
Rangaswami-Chetti, ge tee Appellant (Plaintiff) * 


anen 


De ~ 


~ 


Periasami Mudali, minor by his) 
guardian Chidambata Mudali; J Respondent (Defendant). 


Civil Procedure Code, S. 278—Atiachment of decree E ipcnaeay of property of 
pe citi ‘debtor in attached decrée-Striking off execution proceedings. 

: Where a decree is attached in execution of another. decree, and the aveaution 
proie in the latter are struck off, without notice to the decree-holder, a bona 
fide purchaser, whose sale has been confirmed, of the property of the judgment-debtor 

. *S,,A. No. 555 of 1892. 1st February 1895, 
1. (1888) T. L. R. 7 M. 865. — a 


oe 


Kangaswami 
Chetti 
D. 
Periasami 
Mudali. 


Rangaswami | 
Chetti ' 
: 2 Prive i gA \ 
-Petiadariti 
Mudali. - 
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[212] of the attached decree,-sold in execution , by the attaching decree-holder,. is 


entitled to it, notwithstanding an assignment of the attached decreé in favor ofa 


third person after the execution proceedingé& are struck off and before the sale. 


“ Hald also, that an attaching deorée- holder is entitled to execute the debro 


attacked. A d : sates 
= 
: ; - TE ae i "sen gd 


Ref. 19 M. 219. 
 Šėcońd Appeal against the decree of the’ “Subordiriate Judge 


v 


of Tanjore i in Appeal Suit No. 382 of 1891 confirming the decree 


of the District Munsif of, Kumbakonam i in Original Suit No. 195 
of, 1890. : 


One “Appaji Row. had a decree for money in Original ‘Suit 


No. 252 of 1881. > Plaintiff had ‘an assignment of the decree on, 
the 5th of June 1887. Plaintiff attached lands of the judgment- | 


debtor, i in execution to which the defendant objected by a claim. 


Plaintiff was referred to a regular suit. The court found that in l 
execution of a decreein Original Suit No. 75 of 1885 passed l 
against Appaji Row, Appaji Row’s decree in Original Suit No. 252. 
of 1881 had been attached in February 1887 under S. 273 of the 


Civil Procedure Code, that the attaching creditor executed the 
decree i in Original Suit No. 252 of 1881 and that the defendant 
became the purchaser of the lands, The plaintiff alleged that the 


attachment did not subsist at the date of his assignment and that . 
the latter therefore ought to prevail, the execution by the decree- 


holder ‘in Original Suit No. 75 at 1885 being illegal. The Munsif 
dismissed the plaintiffs suit. The Subordinate Judge confirmed 


the decree on appeal. 


The plaintiff preferred ¢ a second appeal to the High Court. 


C Sankaran Nair and B. Panchapagesa Sastri for appellant ` 


es 


. V. Sankara Narayana Sastri tor respondent. 
| JUDGMENT :— We think the order appealed against is right. 
Both courts considered that the attachment in execution of the 


decree in Original Suit No. 75 of 1885 of the decree in Original 


Suit No. 252 of 1881, was subsisting at the date of the purchase 


by defendant at the court sale on 5th July 1888. It is contended that _ 


an order was made on 19th March 1887 to the effect that the 
application for execution of the decree in Original Suit No. 75 of 


1885 was dismissed on the ground that no further steps had been. 


takenfänd that th.s order put an end to the attachment ; ‘whether 


* 
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£213): ‘the’ attachthent* ceased ‘at’ the datc - of this- drdér or 


‘continued to subsist is a “matter to be decided with reference: to - 


the circumstances of each case as observed by the Privy Council 
in the case of Puddomonee “Dossee v.- i Muthooranath 
Chowdhry 1, ` 
We observe diatu u p to 16th March 1887 some sine had eal 
taken and the application was dismissed on 19th March and it 


does not appear that any previous notice ‘was given to the execu- 


tion creditor before the order of 19th March was.made. Moreover, 
defendant was a bona fide purchaser at a court sale of the lands 
in question and any irregularity in the proceedings which: led to 
the sale cannot be relied on as a ground for setting aside the sale 
after it had been confirmed and a certificate issued. See Rewa 
Mahton v. -Rain . Kishen Singh 2, and Mothura Mohun RE 


` Mondul v. Akhoy Kumar Mitter 8. 


Another contention for appellant is that under Š, 273 of the 


Civil Procedure Code the decree-holder in Original Suit No. 75` 


of 1885 was not competent to execute the decree in Original Suit 
No. 252 of 1881 attached by him. S. 273 expressly authorizes the 
court in such a case to apply the proceeds of the decree attached 
in satisfaction of the decree sought to be executed. ' This direction 
clearly implies that the. attaching decree-holder is entitled to take 
all steps necessary-for the, realization of the. proceeds of the, attached 
decree by the court. The same view is taken by the Calcutta High 
Court in Peary Mohun Chowdhry v. Romesh Chunder Nundy f, 
In the view of the case which we take, it isnot ñecessary to 
consider whether Article 10 or 11 of the second, Schedule. to om 


Ligaen Act governs the case. _ : 


“This second’ appeal:fails and is dismissed witt costs,“ 


SY 


IN THE. HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Juche Muthusami Alyar and Mr.. Justice 
Handley. 


Kothenath Patinharé Vittil Sankaran 





Alayam Mootha Nair- veco se Appellant (Plaintiff).* 


Vv. 


Mullakol Gramam Vythee Putter Patta- 
mali’s son Krishna Putter Pattamali... escent (Defendant, 


| * AS. No. 17 of 1892. i 10th Febrùary 1898. ` 
1, (1878) ‘12 B. Li R.-411.'s.0. 20 W. R.1833. 2- (1886) LTB. 140. i8.. 
--8. (1888) I. D. R: 15 O: 5ẸT;-—- - - ~- -¢, (1888) I. L. R. 15 0. 871, | 
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[214] Limitation det XV of 1277, Seh,- II, Arts. 190; :124; -144—Derhal: by 
agent of uraima right and of the relation of principal and agent—Suit for. declara- 
tion and possession. 


- 


-Nen the plaintiff’s predecessor in dore sued in 1878 as the talah of a 
de ason to set aside a kanom exccuted by the defendant as pattamali (agent) 
and the defendant denied the uraimaship and the agency, held, that the plaintiff’ 
suit'more’ than‘twelve fears. from the date of such denial for a declaration that he 
was the uralan and for the delivery. of properties and accounts by the defendant 
on the ground of his dismissal, is barred by limitation under Art, 120 or 144 of the 
Limitation Act, although the defendant i in his denial of pepe uraima did not 


+ 


allege who was the uralan. nS ays os J tae 
a r 


l Pe against i the iere of the Subordinate Judge of South 
Malabar at Palghat in Original Suit No. 26 oi 1890. 


o “Pláintift- ‘Sued for a declaration that he-was -the uralan‘of'a 
devasom and for the 1 recovery ‘of the ‘properties and accounts'in the 
possession of the defendant. Defendant - was- alléged -to be the 
pattaniali (agent) appointed by plaisitif's predécessor i in F862 to 
m. “Ina suit by the plaintiff's 
predecessorin 1873 to set aside-a-kanom alleged to -have been 
granted by the defendant in excess of his authority, the defendant 
pleaded that the plaintiff's predecessor was not the uralan and that 
he had not been appointed pattamali. The Subordinate ` Judge 
dismissed the suit on the ground that-it was barred by limitation, 
rélying upon Balwant Rao Bishwant-Chandra Chor v. Pivrun 
Mal Chaube 1, and Nilakandan v. Padmanabha * 


v 


= i ` The plaintiff appealed | to the High, Court. 


tpr oT i 


e 
ner =a T -a 
tee o ae og 


.- 


"C. Sankaran Nair fòr appellant. - 


C. Ramachandra Row Saheb and - Y, C. Desikachariar’ for 


respondent. eee 


| “JUDGMENT: :—The only question which it ts necessary to 
cónśider'in this appeal is whether appellant’s claim ‘ is” barred by 
limitation. He alleged that as the holder of Alayam Mutha Nair’s 
stanom, he was the uralan of the Parakot Bhagavathi devasoii, that 
in 1861-62 his predecessor in the stanom appointed respondent as 
pattamali (agent) and that respondent was managing the affairs of 
the temple as his,pattamali and was thefefore liable to render an 
account of his management and to be dismissed from his office by 
appellant. ... The respondent denied appellant’ s uraima- Hight: and 


1683) L. R. 10 I, A. 907 3. (1890) I. L. R. 14 M. 168. 
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[215] impugned the document of 1861-62 as invalid. Heralso 
pleaded inter alia limitation in bar of the claim. The appellant’ s 
predecessor in the stanorm had instituted Original Suit No. 269 of 
1873 against resporiderit to` set aside a demise of. devasom property 
on.kanom on the ground that the uraima ‘right was vested i in him, 
that-he appointed respondent as pattamali in 1861-62,-and that 
thevlatter~had no authority to grant the kanom. ‘In that: ‘suit tes- 
pondent denied the uraima right set up’ by appellant’ S prédecessor 
and repudiated, the document of 1861-62 as invalid, In A. S, No. 
483 of 1873 ‘which arose from that suit, it was finally decided 
that the Alayam Mutha Nair was not the uralan of the institution 
and‘that'the document of 1861-62 was- not binding on respondent, 
As more than twelve years had elapsed when “the present suit 
was brought-on 23rd September 1890, the Subordinate Judge 
held that it was barred by- limitation. : Hence this wee 


-_ = ~- wt it 


fF T e 


“We think the décision of the Subordinate Judge i ig correct. 
ER ars claim rests on his status as uralan of the temple and 
on respondent’s relation to him as pattamali or agent, under the 
document of 1861-62 and respondent had repudiated- both grounds 


of claim when they were urged by appellant’s predecessor in the: 


previous-suit:, The right to sue to establish them’ accrued -there- 
fore in 1874: whilst the present suit was brought only in Septem- 
ber 1830. ~- It is urged ‘by appellant’s pleader that Origirial Sait 
No. 269 of 1873 was instituted in the Court of a District Munsif 
who-has no jurisdiction to entertain the present suit and that 
the décision in A. S, No. 483 of 1873 does not render the present 
claim. res judicata. . This is true, but.time began to run against 
fhe claim frotn the date on which respondent denied the uraima 
right set up by appellant’s eo and respondent’s relation 
to-him as pattamali and no suit was brought within twelve years 
from the date of such denial. Assuming that for the purpose 
of dealing with the question of limitation the claim would not 
he ves judicata if we were at liberty. - to enter on. the merits,. “we 
must still hold that it ts barred by limitation on: the ground that 
the right to sue had accrued’ moře than twelve yéars before the 
present suit and during the lifetime of appellant’ s predecessor 
in “the. stanom. Another. éoritention’ Zon . appellant’ s behalf 
is that, as respondent did not state in the - previous” sait 
who was the uralan of the devasom or that he | was s [aie] himself 


Mooths ‘Nair . 


V. 
Krishna 
Putter. 


Madotha: “Nair 


U. 
«Krishna 
, Butter. 


Vigneswara 
Sastrulu 
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Bapayya. 
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the uralan, 'the claim cannot be barred. We are unable to actede 
to this contention It is not necessary that respondent should 
have either claimed the uraima right or stated in whom it was 
vested and it is sufficient that he then denied that appellant's 
predecessor in the stanom was the uralan or that the relation of 
uralan and pattamali subsisted between them. -It is then arguéd 


‘that Article 124 of the second schedule of the Act of Limitation 


could not apply unless respondent stated who the real uralan was. 
But we do not think that that Article,is applicable, the suit being 
based on the alleged relation of uralan and pattamali between 
appellant and' respondent. ‘The suit is clearly barred either ‘by 
Article 120 or 144 and as more than: twelve years had elapsed 
before suit, itis unnecessary to decide which Article applies. The 
present case is similar to the one in Balwant Rao Bishwant 
Chandra Char v, Purun Ma: Chaube, 1, 


The appeal must fail and we dismiss it with costs. 


ed eee ee 


 [S.C. 16 M. 436.) 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


,ı Present :—Sir Arthur J. H, Collins, Kt. Chief Justice and 
Mr. Justice Best. 


Vigneswara Sastrulu, minor, DY | . Appellant (2nd 
next friend Gundu Sambayya. Plaintiff). * — 

. ' v. a i s 
Devarapalli Bapayya and ‘. Respondents. 
another (Defendants). 


-Transfer of Property Act IV of 1889, Ss. 67, 99—Suit for sale—Usufructuary 
mortgagee as such —Limitation Act XV of 1877, Ss. 7, 8—One of tw» jointly entit- 
led under disability. j z ae 

S. 99 of the Transfer of Proparty Act precludes a sale of mortgaged property 


by a decree-holder who is also a usufructuary mortgagee except by @ suit under 
S. 67. _ = i 


` Obiter dictum: A decroe-holder who is a usufructuary mortgagee is entitled to 
bring the property to sale by a suit under S. 67 as that section precludes a suit fo 
sale only by a usufructuary mortgagee as such. i ' 


. Held also, where one of two brothers jointly entitled to set asidé-a' sale is 
under disability and the other alone woaldgb2 barred, that both of them must be 
barred by , limitation. Seshan v. Rajagopala, (2) followed, Anando Kishore Doss 
Bakshi v. Anando Kishore B se, (8) dissented. 

Limitation Act, 8.7. Foll. 25 M. 481; 6 C. W. N. 348. 


Ref : 13 C. W. N. 815 ; 22 C. 859 ; 17 M, 189 : 18 M, 38 ; 25 M, 26 ; 6 Bom. 
L. R..925 ; 6 C. L. J. 888 ; 81 A. 156 ; 8 M. L. T. 71 : 21 M. L.J. 1041. 5 


Tr. of Pr, Act 8.99. Repealed-by Act V of 1908 ; See O. 34 R. 14 C.P. Code 
~ Dist. 18 A. 325 ; Ref 22 M. 372 : 35 G. 61. 


Second Appeal against the decree of the Subordinate Judge 
of Cocanada in Appeal Suit No. 163 of 1890, reversing the decree 
Be ee 


—° 8 A. No. 835 of 1999, l _ 4th May, 1893. 
1, (1888) L. R. 10 I.A. 90.7 > ` 2. (1889) I, L. R. 13 M: 285... 
LE e By (1880) EL B IEO 60, O AART terete 


a 
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[217]. of the District Munsif of Cocanada in dia a Suit No. 
434 of 1889, i f ah ot 


The plaintiffs sued to set aside a aie of e mortgaged 
by their father usufructuarily to the 1st defendant,, made in pur- 
suance of, a decree for money obtained against the plaintiffs’ 
father by the Ist defendant. The District Munsif held the sale 


invalid under S. 99 of the Transfer of Property Act and gave the . 


plaintiffs a decree as prayed for. On appeal by the defendant the 
Subordinate Judge held that S. 99 did not apply as it was a 
usufructuary mortgage pure and simple without a condition-for 
repayment .and_ that the Ist defendant: was entitled to bring the 
property to sale without bringing suit under S. 67. ofthe Transfer 


of Property Act. . He reversed the -Munsif’s. decision and - 


dismissed the plaintiff's suit. 
The 2nd plaintiff preferred a second appeal to the High Court. 


This second appeal first came on for hearing on the 6th 
December 1892, when the court made the follwing order: 


R. ‘Subramania Aiyar for appellant. 
C. Ramachandra Row Saheb for respondents. 


ORDER:—“Section 99 of the Transfer of Property Act is 
wide enough to include all mortgages, Section 67 only prohibits a 
suit for sale by a usufructuary mortgagee “as such.” The suit 
contemplated by S. 991s not, by a usufructuary mortgagee as such, 
but by a decree-holder who also happens to. be a mortgagee. The 
sale must therefore be held to have béen illegal under S, 99, 
It is contended, however, on behalf of the respondents(defendants) 
that the suit is barred under the Limitation Act. There’ is no 
finding by the Lower Appellate*Court on this point. | 


“The Subordinate Judge will be asked to submit, a finding 
on the i issue, “Is the suit barred by time ?*” i 


In compliance with the above order the Subordinate Judge 


held. that. the suit was not barred. Ist and 2nd plaintiffs were.. 


brothers and formed an undivided Hindu family. Although :the 
Ist plaintiff alone who was a major would be barred at the date 
of the institution of the suit, as the 2nd plaintiff was a minor,-the 
Subordinate . Judge, held that the whole suit was saved: ‘from-the 
bar of limitation under S., 8 of the Limitation Act, 

28 al 
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[218] On receipt of the above finding the court delivered the 
following judgment : z 


A. Rajagopala Ajur for R. Subramania. Aiyar tor appellant. 
C. Ramachandra Row Saheb for respondents. 


JUDGMEN T :—The issue sent for trial by our order of 6th 
December last was “Is the suit barred by time” ? 


The Subordinate Judge has found on this issue in the negative, 
being of opinion that the suit is saved by the latter part of S. 8 of 
the Limitation Act. That section is as follows:—“When one of 
several joint creditors or claimants is under any such disability 
(i.e. is a minor, or insane, or an idiot at the time from which the 
period of limitation is to be reckoned—see S. 7), and when a dis- 
charge can be given without the concurrence of such person, time 
will run against them all; but when no such discharge can be 
given, time will not run as against any of them until one of them 
becomes capable of giving.such discharge without the concurrence 
of the others.” . 


As has been observed in Anando Kishore Doss Bakshi v. 
Anando Kishore Bose 1, the latter part of this section applies 
only to a case of all the joint creditors or claimants being under 
a legal disability. The present is not such a case, for it is 
admitted that lst plaintiff was not under any such disability. 
Then the question resolves itself into this—whether notwith- 
standing the fact of one of two brothers of a Hindu family being 
capable of instituting a suit to set aside a sale and his omission 
to do so within the time allowed by the Law of Limitations, the 
fact of the other brother’s minority is sufficient to save the sust 
from ‘being barred if instituted within the time allowed by S. 7 
after minority has ceased. 


If the Calcutta case above referred to is to be followed in its 
entirety, this question would have to be answered in the affirmative, 
for it was there- held that S. 7 of the Limitation Act saved the suit 
from: being barred as against the applicant who had but recently 
emerged from minority, and that the remedy as against him was 
not barred, and he “being one of the two joint decree-holders” 


should be allowed to execute the whole decree, because as against 


the other joint decree-holder it was the remedy only that was barred 
SS ee ae ee ae Te 
ai 1. I. L. R. 14C. 50 at 58. 
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[249] but his right was not extinguished. It has, however, been 


held by a Bench of this court-—Muthusami Aiyar and Parker, 
JJ. in Seshan v. Rajagopala, 1 that S. 7 of the Limitation Act 


applies only to ‘‘ cases in which there is either one decree- holder. 


or he is a minor or in which all the joint decree-holders are minors 
or labour under some other disability, but that 1t does not seem 
to be intended to apply to cases in which the minor's interest can 
be protected by joint decree-holders, who are also interested in the 
subject-matter of the decree.” Such was also the construction 
placed on the corresponding section of the English Statute by 
Lord Kenyon in Perry v. Jackson, ? and that such was the in- 
tention of the framers of the Indian Act is apparent on reading 
Ss. 7 and 8 together. Section 7 having dealt with the case of the 
person or persons, (all of them) entitled to sue.or make an applica- 
tion being ander a legal disability, S. 8 provides`(1) that S, 7 will 
not be applicable where there are joint creditors or claimants cap- 
able of giving a valid discharge, and (2) where all being originally 
incapable, any one of them becomes APAR of giving such dis- 
charge. 
Section 7 of the Limitation Act is therefore not applicable 
to the present case nor'is the latter part of S. 8. There remains 
then only the first part of S. 8. For the appellant the words 
“ when a discharge can be given without the concurrence of such 
person,” are referred to as taking the case out of this section. It 
is contended that if appellant’s brother had instituted a suit during 
appellant’s minority he could not have compromised the same so as 
to bind the minor and that’ consequently the case is one in which 
discharge could not have been given without the minor’s concur- 


erence.’ This contention is not of much force. The elder brother 


could have sued making his younger brother a co-plaintiff, when 
any compromise, (if any there were), could only have been made 
with the leave of the court obtained under S. 462 of the Code-of 
Civil Procedure. The ‘present case is analogous to that of Surju 
Prasad Singh v. Khwahish Ali, 8 in which the suit was held. to 


-be barred. To hold otherwise would be to allow 1st plaintiff to 


get done for himself indirectly through the 2nd plaintiff that 
which the Limitation Act forbids Ist plaintiff from doing directly. 

We think therefore that the suit must be held to be time 
barred: and on this ground we affirm the Lower Appellate Court’s 


_ 4,-T. D, R._13 M. 286. $ .3.- 4 T. R, 519, 
8. I L. R, 44.8487 OO pas 
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` [220] decree imee the suit and direct the appellant t to ‘pay 


the pondent S costs of this appeal. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, giustice Muthusami AWER and Mr. Justice 
Parker. 


Sri Rajah Vagricherla Veerabhadra } 


Kazu Bahadur, minor by his guar- : 
dian and Agent to the Court of | Appellant (P lavari 


Wards the Collector of oi j 
v. 


Sri Rajah Setrucherla P Respondent(Deft: Trans- 
Razu Bhadur, Zamindar of Merangi feree decree-holder.) 
Civil Procedure Code, S, a rosy EEE off—Decree-holder benami- 
dar—Quéstion in execution. 


Held, that a judgment- debtor’ is entitled to sot off a decree aaaea by him 
against the decree-holder altbough the latter is alleged to bea mere benamidar in 
respect of the decree obtained by him and that the question whether he is a benami- 
dar or one beneficially entitled to the decree cannot be determined in execution. 


Appeal against the order of the District Judge of Vizagapa- 
tam -dated 4th September 1891 passed on Execution Petition’ 
No. 32 of 1891 in the matter of Original Suit No. 26 of 1887 on 
the file of the said District Court. 


t 


In Original Suit No. 26 of 1887 one Parabrahmam and the 


'Merangi Zamindar sued the Zamindar of Kuruppum for the 


recovery of a sum of money. Parabrahmam pleaded that the money 
Was due to the Merangi Zamindar and that he had acted as agent® 
iù depositing it with the defendant. Without deciding the question 
as to whether the money really belonged to Parabrahmam or the 
Merangi Zamindar, a decree was passed in favour of Parabrahmam 


alone on the 27th January 1888, Parabrahmam having died pen- ` 


dante lite, his representatives came in as plaintiffs, and the decree 
was in their favour. Parabrahmam’s representatives transferred 
this decree on the 3rd of February 1888 to the Merangi Zamindar 


‘The decree was appealed against to the High Court and was con- 


"firmed on the 27th of November 1889. The Merangi Zamindar 


appliéd for execution but his application was dismissed on the 
* Q. M. A. No. 188 of 1891, . and March 1898, 
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[221] 27th of October 1890 on the ground that he had no as- 
signment of the appellate decree. The 'Zamindar of Kuruppam 
who held a decree against Parabrahmam in Original Suit No. 41 
of 1882 applied under S..246 of the Civil Procedure Gode for 
his decree being set off against the decree in Original Suit No. 26 
of 1887 in June 1890. Parabrahmam’s representatives transferred 
the decree in appeal of the High Court on the 12th of December 
1890 to the Merangi Zamindar alleging that the decree amount 
was really due to him. The Merangi Zamindar now applied for 
execution of the decree transferred to him against the property 
of the Kuruppam Zamindar, The latter claimed a set-off. The 
District Judge refused to admit the set-offon the ground that 
the decree in Original Suit No. 260f 1887 had really been ob- 
tained for the benefit of the Merangi Zamindar and the Kurup- 
pam Zamindar’s decree against Parabrahmam could not be 
set-off against the Merangi Zamindar. 


` The Kuruppam Zamindar appealed to the High Court. 


S. Subramaniem for P. A. D’Rozario for appellant. 


T. Rama Row for respondent. 


JUDGMENT :—We do not consider that the order of ‘the 
. District Judge can be supported. The Merangi Zamindar became 
a transfer decree-holder on December 12th, 1890. The order 
for set-off was made on June 27th, 1890, That order appears to 
us to be valid under S. 247 of the Code of Civil Procedure. The 
question whether Perabrahamam’s representatives were only the 
nominal decree-holders for the benefit of the Merangi Zamindar 
Cannot be investigated in execution. We must take the decree as 
it stands—and the judge was not at liberty to go behind it. If 
Parabrahmam was only a benamidar, the proper course for the 
Merangi Zamindar to take was to have brought a fresh suit. We 
further observe that although Parabrahmam and the Merangi 
Zamindar stated in the plaint that the promissory notes belonged 
to the latter, the Zamindar of Kurrappam traversed the state- 
ment and denied the Merangi Zamindar’s claim. It is conceded 
that the judge has taken no evidence and has assumed ‘that the 
benefit of the decree does not enure to the decree-holders on 
the record,—but to some third party on whose claim the cour; 
declined to adjudicate in that suit, 
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[222] The only question which can ‘be adjudicated upon in’exes 
cution is whether the ‘order for set-off is binding upon the 
Merangi Zamindar as transferee decree-holder, the- trdnsfer being 


. ‘stibsequent to the order for set-off. ` Our decision must bé in snp 


affirmative. 

It is argued by réspondent’s pleader that the orginal ‘decree 
was transferred to him within a week after it had been -passed 
and long prior to the date of the order for sét-off—but we ob- 
serve that the court refuséd to recognize the transfer and for the 
purpose of execution this transfer must be treated as not made, 

We must set aside the District Judge’s . order disallowing 
the claim to set-off and direct that the set-off be recognized. 


The appellant is entitled, to his costs in this court and i in the 
‘District Court. . 


-~ 


——_——— a 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—-Mr. Justice Handley and “Mr. Justice Best. 


Pranambal Achee ... ee ees Appellant (Defendant). * 
paii iui v. “a a rn 
Palaniappa Mudaliar and another ... Respondents (Plaintiffs). 


Tenant at will—Notice to quit. 


In a suit for ejectment based on a lease froin year to year where defendant 
sets up a ples of permanent tenancy but fails. held that it does not constitute a 
denial of landlord’s title and that notice to quit is necessary. ` 


Held also, that notice of less than 4 month given after the end of the fasli is 


i insufficient. r 


Second Anpa against the decree of the Subordinate 
Judge of Tanjore in Appeal Suit No. 225 of 1891, reversing the 
decree of the District Munsif of Negapatam in Original Suit 
No.’ 405 of 1889. 


This was a suit brought by lettres to recover -from defendant 
possession ofa certain Manaikut. Plaintiffs'alleged that defendant 
was holding the Manaikut under a lease from year to year and 
that he did not vacate it in spite of a notice from plaintiffs to quit 
the same. Defendants denied the notice given to him and set up a 
plea of permanent tenancy. The district Munsif dismissed the suit - 





_* 8. A. No, 464 of 1892. 16th-J anuary 1898. 


VOL. III. THE MADRAS LAW JOURNAL REPORTS. 223 


[223] finding that defendant was a permanent’ tenant’ and ‘that © 
no proper noticé to quit had been given by plaintiffs. On appeal Prahe 
the Subordinate Judge reversed'the Munsif’s decree holding that 

' : : _Palinigpps 
defendant was not a permanent tenant and that notice to quit was Mudali 
not necessary as the defendant’s contention amounted to a 


repudiation of plaintiff's. (landlord’s) title. 
_ Defendant preferred a second appeal. 
A. Rajagopala ‘Aiyar for appellant, 
M.-O. Parthasaradhi Aiyangar for respondents. . 


JUDGMENT :—The fact of tenancy being admitted:the bur- 
den of proof that defendant is a permanent tenant lies on the 
defendant. Exhibit A- disproves the defendant’s case that he is a 
Bermanent tenant paying.a.rent of Rs. 73 per annum. 


The only other question is whether the suit is bad for want 
of notice to quit. The ‘case is not one in which the plaintiff's 
title is denied but merely his right to possession. Subba v. 
Nagappa |, is authority for‘holding that in such a case notice 
is:necessary and this is not over-ruled but distinguished inS. A. 
No. 512 of 1890, Chithambram Pillai v. Sabapathi Pillai 2. 


As it is admitted by. plaintiffs that the letting was an annual 
one, the notice of less than a month and that given after the end 
of the fasli is clearly insufficient. 


On this ground this second appeal must be allowed and the 
Lower Appellate Court’s decree being set aside, that of the Court 
of First Instance restored, Decreed accordingly. 


_ Respondents must pay appellant’s costs in this court and 
salso i in the Lower Appellate Court, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J: H. Collins, Kt. Chief Justice and 
Mr. Justice Parker. 


Syed = Saheb . Sic Appellant (Plaint: H.* 
l v. 


~~ 


The Chairman of the Salem Municipality Respdt. (2nd Deft), 


Se ee 
S. A. No. 37- of 1892 and.C. M. A. No. 7 of 1892. 9th March 1898. 
, 1. L D. R: 14M. 858. $ - « BTML. J, 218. 


Syed Alli 
Saheb 


A 
Chairman of 
' the ‘Salem 
Municipality. 
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[222] Civil Procedure Code, Ss. 82, 588— Second appeal—Disirict Munteipa- 
lities Act iv of 1884, S. 261—Swit for recovery of land— Limitation. 


Where there is no decree by the appellate court but only an order dismissing 


the -suit as against one of fhe defendants, held, that no second appeal lies to the l 


High Court. 


‘Held further, that’ no appeal lies ‘under §. 588, Civil Procedure Code, as the 
said order is not one holding that a party has been improperly joined under S. 82 
of Civil Procedure Code. 


Obiter dictum : a suit against the Municipality for the-recovery of land is not 
barred under 8. 261 of the District Municipalities Act IV of 1884 as that section 
refers to suits.for compensation or for damages for wrongful acts done under the Act. 


i Ref. -32 M: 871=19 M. L.-J. 883. - 


Second. Appeal against the decision of the District Judge of 
Salem in Appeal suit No. 154 of 1891, presented against the decree 
of the District Munsif of Salem in Original Suit No. 279 of 1888. 


“The plaintiff sued on the 31st July 1888 as a marches of a 
piece of land from the ist defendant for its recovery and for the 
removal . of latrines erected thereupon by 2nd defendant, the 
Chairman. of the Salem Municipality, in 1884, The second defend- 
ant pleaded that the suit was bad for want of notice of action to the 
Municipality and that it was barred by limitation. The District 
Munsif gave a decree in favour of the plaintiff. On appeal by the 
Chairman of the Municipality and by defendants Nos. 4 to 6, 9 to 
12 and 14, who were alleged to be the owners of the ground i in dis- 
pute by the 2nd defendant, the District Judge passed an ad interim 
order dismissing the suit of the plaintiff against the 2nd defendant 
with costs, holding that the Municipality was entitled to notice of 
action andthat the suit was barred as against the 2nd defendant. 


a 
The plaintiff preferred a second appeal and a civil miscellane- 


ous appeal against the order-of the District Judge. 
C. R. Pattabhirama Aiyar for appellant. 
. a, O. Parthasaradhi Aiyangar for respondent. 


JUDGMENT :—There is no second appeal since there is no 
decree against which a second appeal can be preferred, neither can 
the appeal be entertained as an appeal against an order under 
S. 32, Civil Procedure Code, since the District Judge does not hold 


„the 2nd defendant has been improperly joined and direct that 


he be excluded from the‘suit.. On the contraty while calling 
his judgment an ad interim order he says that he dismissed the 


6 
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[228] suit as against 2nd defendant on the ground that the. dain 
against him is for damages and is barred under the Municipal ‘Act. Syed Alte 
. ab. 


Weare constrained therefore to dismiss both the second appeal D 
and the appeal against the order, but in so doing we are bound to "the Salem 
point out that the judge was entirely wrong both in his procedure Municipality. 


and in the law which he applied to the case. 


He should not have heard the appeal piecemeal, but have dis- 
posed of the whole case, ‘and the result of this procedure has been 
that while the plaintiffs suit as against 2nd defendant has been - 
dismissed with costs there is no decree from which the plaintiff 
can appeal. 


The grounds.of decision are also wrong. The suit as against 
the Municipality is not one for damages, nor are damages asked 
for in the plaint. The suit is for possession of some land and for 
the removal of some latrines. To sucha suit the special limitation 
enacted by the } Municipal Act does not apply. 


The suits there contemplated are suits for compensation and 
for damages against officers of the Municipality for wrongful acts 
done under cover of the Act for which time is allowed for the ten- 
der of amends, see Syed Ameer Sahib v. Venkatarama 1, and 
President of the Taluk Board, Sivaganga v. Narayanan 2. 
Chunder, Sikhur Bundopadkya v. Obhoy Churn Bagchi 8, Jokar- 
mal v. The Municipality of Ahmednagar +, Rathnasabapathi v. 
Vythilinga Pandara Sannadhs, S. A. No. 97 5 of 1889 has been 
dissented from. 


The plaintiffs appeal is premature since no sacred has been 

passed from which an appeal can be preferred. We must there- 

« fore dismiss it but under the circumstances we make no order as 

to costs either in the second appealorin the appeal against the 
order. 


r 
= 





CIN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present: —M r. Justice Muthusami Aiyar and Mr. Justice Best. 


V. Ramachandra Row and others. ... Petitioners (Plaintiffs).* 
= ow, | 
Sesha Aiyangar T Respondent (Defendant). 
* ©. R. P. No. 646 of 1893. 27th April 1898. 
- 1. I.L. R. 16 M. 296. 2. I. L. R. 60.8. 
9. I, L. R. 16 M. 317. $. I. L. R.6 B. 580. 
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. Raina „+ [226]: Negotiable instr ument—De posit of tithe-deeds. . eae : 
E -` Heid, ‘hata fu ‘document’ in the terms, “ on “deposit of title-deeds, i pramise o 
a piy yow or order Rs. 160 for value received;” is a promissory note, Deposit of titla” 


_Aiyangar. deeds as a collateral security doss not deprive the document of its negotiable charac- 
to afeurticda + ter where there i is nothing to show ‘that the pledge i is the primary transaction and 
melag edt the ê promissoiy note only a further security. Wise v. ‘Char lion, aie res 


erga “Petition under S. 25 “of Act IX of 1887, praying ‘the High 
Court to revise the Gan of the District “Munsif of Coimbatore 

in Srath Cause Suit No! 213 of 1892. ` See 

“Thè ‘fäcts of. this'case ‘are sufficiently stated i in the following 

jidgrien of the- High Court. oO om. 

GR -Daltabhirama Aiyar and'E. Venkatarama Sarma fot 

l petitioners. ' E 
ava OF Ramachandra Row Saheb: for nae 


- JUDGMENT Ht | is "urged on petitioners’ behalf that. ‘the 
doctiment sued upon 1S not a negotiable instrument bùt- an instru- 
hent of plédge. It i is in thésë terms :—“ On deposit of title- deeds 
I promise to pay you ‘St order. Rs. 160 for value’ received.” ‘ THe : 
words “or bidér;” sHow- that the intention was that the promissory 
néte should-circulaté frorn hand to hand: and the quéstion therefaré 
is whethér' the terms, ,“ on deposit of- title deeds,” control its opéra- 
tiön and-resteain its negotiability Deposit of title- deeds as a col- 
lateraliSetintity does ‘not Take a-promissory note the’ less‘a nego: 
tidble'insteiivent, and ‘it. Avas. héldi in Wise v. Chariton ©. Do the 
worda, “om deposit-of title-déeds,” ‘import in the case’ before- us 
mefe than a collateral security is-also given or in any Way restrain 
the operation of the promissory note as a negotiable instrument? 
We do not:thinkethat an allusion to the mere deposit of. title-deeds | 
makes thé-payment contingent or otherwise.qualifies the operation 
of the-document as a negotiable instrument. In our opinion it is 
not material whether the words.occur in the same sentehce which 
expresses the promise, as in this case, or in an additional sentente 
as in Wise v. Charlton 1. Fhe-language of the instrument in its 
plain ‘ordinary sense;\only signifies that a loan, was made. and 
that, title-deeds. were deposited as a,collateral security and there 
4S ‘nothing,to show that the intention was to: qualifiy the ‘opera- 
tion of the note asa negotiable instrument or to regard the pledge 
as the primary transaction and the promissory note only asa. 
Further security, This is thé only point gee and we dismiss 
this petition ‘with: costs. S a S 
eS a o} tAd. and E. 790. 
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tele ug BC. 46M. 468. ea — i 
“pen. IN: THE HIGH: COURT OF TUDICARURE Be d 
AT, MADRAS. agut O AS eS rE 


l “Present ei Arthur J. H.. Collins, Kt. Chief Justice and 
Mr: Justice Parker, > ` ` 


Queen es SERPE TENE oe fal 
te wa $ r D. tae E Ee eis a AAS aS i 
‘ a5 "Sama Aiya “' ve Bo aaa 
Criminal Procedure Code, Ss. 19; 587—Authority' to sanction, disit ve 


Held, that the sanction under S. 197 of the Criininal Proceduté Cdde_utust be or ae 
' granted with reference to a specific offence’ and that the. authority yempowored £o 
grarit it cannot délegate to another the dtity of determining which affsnce th the sang- 
tion should relate to. Such a delegation is‘not an Ba. which cin be cred 
by S, 587 of the Criminal Procedure Code. , anat eae 
Ref : 27 M. 54; 18 Ó. W. N. 1062 ; 8 M D. n 205. 
- Dist: 10 I. 0. 186.7 eee g 


` Case referred for the orders of the High Court udder sai 
of the Criminal Procedure Code by the Sessions Judie’ öf Matlura, 
in his letter dated 31st January 1893, No. 62, ee ee 
- This was a reference by the Sessions Judge: bf Madura under 
S..215 of the Code’ of Criminal Procedure iti a ‘Sessions Case 
against:the Deputy Tahsildar of Tirupatur charged with offences 
under Ss. 161/and 165 of the Indian: Penal Code. The Deputy 
Collector of Madura had made certain inquiries into.certain.charges 
of receiving: illegal gratification. and: reported to the Collector: 
thereon requesting that the sanction of the Board:of ‘Revenge: 


ete 


The Board of Revenue passed the. “following a oe “The, 
Collector may prosecute the Deputy Tahsildar. and SubsMagistrate 
of Tirupatur for bribery on such of the charges set forth i in the 
s Deputy’ ‘Collector’: S ran as he thinks likely to stand investigation, 
by a criminal court.” ‘The Collector delegated to’ “thie Deputy 
Collector the task of’ selecting the cases in’ which ‘the Dep uty. 
Tahsildar was to be prosecuted. Tlie Deputy Tahsildar W was a 
secuted i in three.separate cases ‘SO “gelectéd, in two “Of which “he: 
was committed to the Sessions. At thé trial ‘objection was taken? 
on behalf of the accused that the resolution’ ‘of the’ Board set “out. 
above was’ not a legal sanction inasmuch as there vas’ no -déter- 
mination by ‘the Board’6f Reveriueas tothe pattictlar® Offeitds ‘for: 
which the accused was liable to prosecutiön j ‘but thathsuelt Géter- 


mination was delegated to the Collector who was not the authority 
*Orl. Rev. Case No. 55 of 1893. 14th March 1898, 


Queen 


Empress 


v. 
Sama Aiyar 
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[228]. Eea to give sanction, The Sessions Judge postponed 
the trial and made this reference as to the legality of the sanction. 


P, A. D’ Rozario and S. Sundara Aiyar for the accused. 

The’ AR Public Prosecutor (S. Subramaniem). for the 
Crown, 

JUDGMENT:—It is not now contested that the Board of 
Revenue is the authority that has been empowered by the Local 


Government to: grant the requisite sanction under S. 197, 
Criminal Procedure Code, and we agree with the Acting. 


Sessions Judge that the Resolution of the Board dated 24th 
August 1892 is not a legal sanction. 

The sanction required under S. 197, Criminal Procedure 
Code, must be granted with reference to some specific .offence 
with which the accused is charged in his capacity asa public 


= servant and the intention of the legistature clearly was that the 


authority empowered to grant the sanction should take the res- 
ponsibility of deciding there were reasonable grounds for prose- 
cuting such public servant for ‘ such offence. ’ 


In the resolution of 24th August 1892 the Board TA not 
sanction the prosecution of the accused for any offence designa- 
ted by itself, but merely delegates to the Collector the power of 
selecting, out of several, such charges as he thinks likely to sang 
investigation, 

The Board has no legal power so to delegate its discretion, 


and irregularity in a sanction granted under S. 197, Criminal 


Procedure Code, is not cured by the provision of S. 537. 


The omission to re-enact in S. 197, the permission given in 


S. 195 to grant a sanction in general terms—as also the exclu-. 


sion of a sanction (irregularly) granted under S. 197 from the 
operation of S. 537—point to a deliberate intention on the part 
of the ‘legislature’ to throw upon the authority empowered to 


grant. thë sanction the duty-of designating the offence for which 


leave to'presecute is given, and this duty cannot be delegated.’ 
On the ground that no legal sanction has been given, we must 


quash the commitment under S. 215, Criminal Procedure Code, 


Ordered accordingly. 
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5 Tar a [S. C. 17 M. -899.] Eoo are 
[229] IN THE HIGH COURT OF JUDICATURE | 
AT MADRAS. 


Present :—Mr. Justice: Muthusami Aiyar and Mr. Justice 
Scam 

© Upendra’ Bhatta ...’ Petitioner (Defendant).* 

: Ranganatha Bhatta ... Coanter-petitioner (PIffY: 


Givil -Procedure Code, S. 244~-Attachment—Olaim by judgment debtor’s re- 
presentatives. as trustees—Appeal—Plea of jurisdiction in revision. 

When the representatives of the deceased judgment-debtor claimed to be 
trustees of certain properties attached in‘execution, held, that the question is one 
between the parties to the suit or the representatives within the meaning . of 8. 944 
of the Oivil Procedure Uode: and that the order disallowing the claim was open to 


appeal. 
Held also, that an objection as to jurisdiction may be raised for the first time in 


revision. 


- Petition Gees S..622_of the Civil Procedure Code, pray a 


the High Court to revise the order of the District Judge of South 
Canara in Civil Miscellaneous Appeal No. 38 of 1890. 
The facts of this case appear sufficiently from the following 

judgment of the High Court. 

C. R. Pattabhirama Aiyar for petitioner. 

K. Naraina Row for counter-petitioner. 

JUDGMENT :—The petitioner Upendra Bhatta obtained a 
money decree in Original Suit No. 206 of 1883 on the file of the 
District Munsif of Karakal against one Shridhara. Bhatta ; 


Shridhara Bhatta having died, execution was applied for against. 


his sons, widow and undivided brothers as his heirs, In course 
of execution a certain piece of land called Madangabettu was 
attached and advertised for sale; counter-petitioner. Ranganatha 
Bhatta, one of the brothers of the deceased. Shridhara ` Bhatta 
objected to the sale on the ground that this land under the will 
of Shridhara Bhatta’s father belonged to a certain’ temple. The 
District Munsif found that the land in question did not form 
portion of the land detised to the temple by the will and ordered 
execution to'proceed. Present counter-petitioner appealed ‘to the 
District Court; which after calling for a further finding from the 
District Munsif reversed his order and dismissed the execu- 
* ©. R. P. No. 38 of 1892. 8th March 1898. 


Upendra 
Bhatta 


v. i 
Ranganadha 
Bhatta. 


_ Upendra 


oS 


ARET 


Bhatta. 
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tion petition so far as if.félated [£230] to the Madangabettu land. 


The judginént-creditor “Upendra Bhatta objects by this <¢évision - 


petition to the proceedings of the District Court on the ground 
that that, court had no jurisdiction to entertain the appeal against 
the District Munsif’s ‘order inasmuch as that order: -. was 

passed under the. .claim sections of the Civil Procedure Code 
(Ss. 278 to 283) and therefore by S, 283- no appeal lies against 
such. order, but _counter- -petitioner’s remedy- ‘was. by régular 
suit. . The objection was. not raised inthe District Court but aaa 
one relating to jurisdiction we cannot-bat entertain 'it... 


. 
minh, "a 
me aat) 


mE The argument on thé other ie is that the question which the 


District: Munsif had to:decide was one between the parties to:the - 
suitor their representatives and relating to the execution’ ofthe. 


decree within the meaning of S. 244 of the, Civil Procedure Codë 
and therefore was one to be decided by the court executing the 
decree and not by separate suit. This view is in accordance with 
tHe latér decisions of al the High Courts. In some earlier decisions 
öf the Allahabad High Court: distinctions were drawn betweéeti 
cases where the: judgment-debtor-ot his représentatives set*ap*a 
title in themselves and: those when they set up a title as trustees 
on behalf of third parties or of charities. But- the’ later 
decisions adopting the ‘principle laid’ down by the Privy“ Council 
in the case of Abedoonissa Khatoon' v. Ameéroonissa: ‘Khaioon 1 
have clearly: established that: when the question is whether the 


property: ‘in dispute ‘helongs. to the judgment- debtor, ‘or tò- his” 


estate, dr - not, And that qdéstion is raised in á d proceéding’in 


exécition between parties to the suit, or their representatives, . it. 


matters not on what grounds the objection is taken to the property 
beirig made the subject of execution. The question is ore töbe 
determined in exécution, and- S. 244 bars a separate: ‘suit y See 
Kuridli v. ‘Mayan 2, Ravunni Menon v. ` Kunju Nayar--8, 
Piinchanur- Bundopadhya v. Rabia = Bibi 4, Nimba “Harishet v. 


Sitaram 'Paraji 5, Malmantri v. Ashfak annae 6; Seth C hand 


Mabv. ve Durga. Dei CoO ie a fee 


. 
i ` - a ‘ t ` 
aye vile a he $ : ' A 


a ` ` 
E a i + a } © r Pae 


e ’ ac. - e á w 
atu a - 


“7 eID. R. 4I. A. 66. ` eo TR. LDLR TM. 9B n, 
-8: I. L, R. 10 M. 117. h 4 Deb RAO. se i, 
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P3H IN THE HIGH COURT. OF; JUDICATURE;. pS: 
Efan P G AT MADRAS. 5o o E on e 
Present: “Mr. ‘Justice Muthasami Aiyar and M E. Justice Best: 


The. Secretary of State far India i in ao 
Council, represented by the Dis- Appellant (Defendant Y. 
| - frict Forest Officer, Tanjore. J 


S 
; tI. 
st 


t ` v. 1 ` -a z ‘i 7 ka "4 n =i $ L l E an K 

E E -E f Respåts. (Claimant-- ‘and 
] ot r ewe ` . 4 . 

Vadémalal P ilai 3 nd an he { claimants’: representative). 


+ 
adka. 


o à r 
a A FL 


-- 1 ‘Forest Act (Madras) V of 1882, $s, 10, 11-—-Right to trees—Appeat forum 
Second appeal where court of first appeal has no jurisdiction—Civil Procedure Code, 
S. 584—Nature of adverse possession— Customary rights of mirasidars-—JVasie land, 


The appeal against gu adjudication by a Forest Settlement Officer with refer- 
ence bo the right to trees standing.on forest land lies to the Forest Court,..or:to.an 
officer of the Revenue Department nominated by the Government for the purposé 
under S. 11 of the Madras Forest Act V of 1882 and not to the District Gourt, but 
# Second appeal, will lie against the decision of the District Court to set aside its 
decision on the ground of absence of jurisdiction. 


In order that an Eikabhogam mirasidar of a village may ‘establish a title ae 
adverse possession to Government Poramboke ‘land in the’ village,’ *the acts of 
ownership relied on by him must be such as cannot be referee to the „customary 


Fights of a mirdsidar over-unallotted waste land. l pot sebet n 


3 


res “Second Appeals” against the decree ‘of the. Dine ‘Jadge. of 
‘Tanjore’ in Appeal Suits Nos. 315 and 314 of 1890, reversing 
the order- of the Court of the F orest Settlement officer, Tanjore 


District, in Claim Nos, 6 and 3 of 1889 respectively, eer 


One ‘Vadamalai ‘Pillai, sole mirasidar of two villages in the 
' Tanjore ‘District, claimed a certain forest proposed to be reserved 
by Government under S. 4 of the Forest Act.on the-ground that he 
and his ancestors formed and maintained the forest in those areas at 
their own costs and possessed them for over two or three centuries; 
and he also claimed the proprietary right to certain trees in the 

‘said forest.’ The Government objected to the claim’on the ground 
that the land was shewn i in the  pyňash accounts as Poramboke 
and the entry on and enjoyment’ of the forest: by the claimant as 
mirasidar.; awas unauthorized.as he held no.patta for the'same, The 
iForest Settlement officer before. whom the-claims were ‘preferred 
under, Act V of 1882: rejected the.claim to the lands ori-the ground 
that although the appellant had been in possession thereof -for: sixty 





48. 4.-Nos. 109 and 110,4891; . “a Ath April 1893, 


Secretary of 
State for 
India in 
Council 
v. 
Vadamalai 
Pillai. 


Secretary of 
State for 
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Vadamalai 
Pillai. 
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[232] years and more his possession should be construed as possés- 

sion on behalf of Government and as to the claim to the trees he de- 
creed it under an erroneous impression that the claim was merely to 
the usufruct of the trees, On appeal the District Judge of Tanjore 
reversed the order of Lower Court in both the cases and remitted 


the case'to the Forest Settlement Officer for final disposal on the 


ground that the appellant was holding adverse possession of the 
land for over sixty years by reason of his maintaining a portion of 
the forest as hunting ground, that he grew some of the trees and - 
protected others by fencing and watchmen, and that it was only by 
his leave and license that people were admitted into the enclosure. 


The defendant appealed to the High Court. 


These second appeals came on for hearing on the 23rd of 
November 1891, before Parker and Handley, JJ, uo made the 
following order, 


. The Acting Government Pleader (Se Subramaniem) for 7 
epee 


T. Rama Row for respondent No, 2. 


ORDER :—We think it doubtful whether the acts to which 
the District Judge refers as acts of ownership are necessarily- 
adverse to the claim of Government. We may point out that the 


‘ claimant is apparently the Hkabhogam mirasidar of the village 


and the land is entered in the accounts as Government Poramboke. 
As mirasidar claimant would have certain customary rights of use 
over the’ waste land as long as it was unalloted, and might perhaps . 
have a priority of claim for allotment to himself. No such allot- 
ment apparently has been made, ardit appears that claimarft’s 


application for pattas has not been complied with. 


Under the Forest Act the onus is on the claimant to showa 
title in the first instance. The case of Secretary of State v. Vira 
Rayan 1 is not exactly parallel, as that was an action in:enjectment 


and there was no question of mirasi rights. . 


‘The judge does not refer to any. evidence Boa for. what 
length of time the land has been enclosed, nor does he show that 
the acts done were beyond the meray rights of mirasidars i in 
Tanjore. 





“1. I, L. R. M,9 176. 
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[283] it may be that if claimant has not a right to the land itself 
he may have other rights of the kind enumerated in S. 10 of the 
Madras Forest Act. The fact of his holding a patta for the trees 
would appear to show that he was not the owner of the land. 

We will ask the judge to return findings with reference to 
these observations on the issues :— 


(1) Has claimant acquired an adverse title tothe lands 
proposed to be reserved ? 


(2) What is the nature of bis title to the trees, and under 
what section of the Forest Act can he claim compensation for 
them ? 


In compliance with the above order the District Judge sub- 
mitted the following finding :— 


Finding :—With reference to the-remand order of the High 
Court, I may premise by stating that the facts are undoubtedly 
proved in this case, namely, that the appellant and his ancestors 
have been in posession of the two jungles for more than sixty 
years, that they have preserved them carefully and stocked them 
with game, and that their permission has been always sought to 
enter on the land for shooting or sporting purposes. Exhibit C, 
the pymash account of 1862, shows all the land as immemorial 
waste and jungle, but four velies of it are there mentioned to 
be in the enjoyment of the appellant’s ancestor, and the remainder 
is proved to have been in his enjoyment then and before that time 
by the evidence of witnesses which was unrebutted and which the 
Farest Settlement Officer accepted. An exclusive possession of 
éver sixty years thus being proved on appellant’ s behalf, the 
question for determination is whether it was such a possession as 


to be hostile to the Government’s title thereto, or as the first - 


issue I am directed to try is framed, “Has claimant acquired an 
adverse title to the lands proposed to be reserved ? ” 


In my former judgment, I considered that the circumstances 
proved showed such an adverse possession by appellant as to give 
him a prescriptive title, but the true test as pointed out. by the 
High Court to be applied is whether the acts done by the appellant 
were acts beyond the customary rights of a mirasidar. It has been 
proved by the appellant's first witness that a mirasidar has a right 
to pasture cattle op Government waste lands, and formerly had the 

30 
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a 


Beorotary of [234] right to plant trees threon, which were not taxed till they 
eee yielded fruit, and he and the second witness prove that after 
` Oouncil taxation they got a patta for the trees but not for the land. The 
Vadamalai © Tahsildar as witness for the respondent adds another right that 
a mirasidars used to possess and that was the right of cutting 
firewood, etc., from the jungles on waste land. If however as the 

' s same witness says a mirasidar took exclusive enjoyment of any 
such land reserved for communal purposes, by cultivating it or 


otherwise, he would be charged assessment i : 


Now the appellant in this case never r cultivated any of the 
land in question, so there is no proof in this way that he exércised 
an exclusive right and yet was not taxed for it, so as to show a 
right adverse to Government claims. What he has done has been 
to pasture upon it deer and other game, instead of cattle, and to 
plant trees and cut them, both.of which were merely a mirasidar’s 
right andso not adverse to Government. He has fenced in his 
trees. Does that one circumstance show as it is urged such an 
exclusive enjoyment as to be adverse to Government? The appel- 
lant’s first witness admits that asa mere mirasidar he fences round 
the trees on which he pays tax. This fencing is simply to preserve 
the trees; and appellant. who also pays tax on some trees must have 
fenced partly for this purpose as well as to perserve the game with. 
in. The fencing for preserving the game really created a large 
pen, and there is -nothing to prevent mirasidars penning their 
cattle while grazing. If the cattle can roam all over ‘the waste, 
they may surely be confined to. one spot of it. So that the act, of 
fencing the trees for preserving them and the game beneath them. 
was only a means for the enjoyment of the rights which mirasidars® 
possess, of planting and of grazing. They were exclusively enjoyed . 

} 2 in the appellant’s case, because he is the sole mirasidar of the vil- 
lages where the two jungles in. dispute are situated, but the rights 
he enjoyed were only what other.mirasidars enjoy in common, and 
were not therfore a right exercised as against the claims of Gov- 
ernment to the soil. Instead of twenty mirasidars planting one tree 
each, we have here one mirasidar planting twenty trees. Instead 
of twenty mirasidars turning out one head of cattle apiece for 
grazirig over the common, we, have here one mirasidar keeping 
upon the waste herds of deer, pig, etc., there being no .co-mirasi- 
dars, to object to the exclusion of oxen. And the appellant does. no, 


2g 


m 
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[288] more than other mirasidars might do for ‘the enjoyment of 
those rights which involve the making of fences and the digging of 
ponds for the rearing and preservation of the trees and- the cattle. 
Like other mirasidars the appellant pays. tax upon thé fruit- 
bearing trees he has reared and I cannot therefore find that he 
has in any-respect exercised rights differeat from or greater than 
any other mirasidars of the District. The only peculiarity in his 
position is that he is the sole mirasidar of these villages and has 
therefore none to interfere with the exercise of his rights in such 
manner as he may choose to enjoy them. It is not pretended 
that the mere exercise of such rights is adverse to the Govern- 
ment right to the soil over which they are exercised, and it 
follows then that appellant has not by what he has done held 
neve of the land adversely to the Government. 


It is urged that no one could shoot in the appellant's jungle 
without the appellant’s permission, and that seems to be the fact 
from the evidence of the Honorable Mr. Stokes taken on commis- 
sion but I do not see how this circumstance can help appellant’s 


„case as against Government, for no one can shoot another’s cattle _ 


without his permission and as cattle I treat the deer and game in 
the appellant’s preserves. 


It seems to me that the very fact of the appellant’s applying 
to Government for a patta for the land, on which these preserves 
were formed amounted to an admission of the title of Govern- 
ment to.the land. The application was. neither refused | nor 
accepted because it was never formally made in writing but if I 
¿teat it properly as an admission of the title of Government, 
then the appellant’s possession could never be deemed to have 
been adverse, even if it was in its nature a possession superior 
to that recognized in every mirasidar. 


The appellant’s Vakil lastly relies on the order of Mr, Burrows 
(Exh. D), of 1868 wherein the appellant’s exclusive possession be- 
ing recognized he was neither taxed nor turned out, the answer to 
which is (1) that the possession was exclusive because there were 
‘no other mirasidars to share it and (2) that it was not such a posses- 
sion as required taxation, there being no cultivation of the soil, 
but only the use of its natural products, a privilege allowed to 
every mirasidar. If the land had been liable to taxation and had 
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-[236] not been taxed, then the case would be very different and 


I should hold possession had been adverse to Government, ‘but the 


only thing taxable were certain trees and they were taxed. 


‘For all the above reasons I find.on the first issue remitted 
that the appellant has not acquired an adverse title to the lands 
proposed to be reserved. 


On the second issue remanded I have simply to find that as 


‘to the nature of the appellant’s title. to the trees, it is (as admit- 


ted by the Tahsildar, witness for respondent) absolute as 
regards the trees for which the appellant ` already pays tax, and 
those which, are now or hereafter’ taxable but that he has no ~ 
title to the untaxable trees, and as to. the section of the Forest 
Act under which he can-claim compensation for the. former it is 
S. 13, the trees being “forest produce” as defined in S,2 and 
provided for by Ss. 11 to 13 of the Act: 


-On return of the above finding, the court delivered the fol- 
lowing judgments. 


~. JUDGMENTS: —Ins. A, No. 109 of 1891:—This appeal has 
Felei to trees standing òn land the claim to which had been 
adjudicated by the Forest Settlement officer under S. 11-of the 
Madras Forest Act No. V of 1882. The appeal in such cases 
Jies to the Forest Cotirt or, where no ‘such court is ` constituted, 
to an officer of the Revenue Department whom Government 
may appoint to hear such appeals. The District Court had no 
jurisdiction to hear the appeal. - . l 


_ It is contended on behalf of respondent that if the Distrtot 


:Court. had no jurisdiction to entertain the appeal, this court is 


zequally without jurisdiction to ‘hear this second appeal. This by 
no means follows. The existence of the District Courts’ decree 
in a case of this kind is sufficient to justify the entertainment by 
- this court of a’second appeal to consider the question whether the 
"lower court had, or had not jurisdiction. 


We set aside the lower courts’ ‘decree and direct resporident 


to pay appellant’s costs in this and in the Lower Appellate Court. 


In-S. A. No, 110 of 1891.:—The judge’s finding is that the 
-possession of the appellant has not been such as to give hima title 
to the land. Respondents’ Vakil admits that this is -a finding og 
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[237] fact which cannot be got over in second appeal. It follows 
that this appeal must be allowed and the Lower Appellate Court’s 
decree being set aside, the order of the Forest Settlement Officer 
restored with costs throughout. In his finding the judge refers 
to the claimant’s rights to pasture cattle and to cut firewood. We 
desire not to be understood to express any opinion as to these 
rights which are of a kind specified under S. 11 of the Act. 





[S. C. 17 M. 895.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 


Muthevy Lakshtmanrayanappa . Appellant (3rd Deft.)* 
v, i 
Muthevy Venkataratnam and others ... Respts. (Plfs. & Defts. 
1,4 €&5), 


Limitation Act XV of 1877, Sch. IT, Art. 124—Zamindar's right to ili a 
karnam toa vecancy. 


The appointment of a person to the officeof karnam where there is a vacancy 
is not invalid where it is not made within twelve years of the occurrence of the 
vacancy, although the claim to be appointed as karnam may have been barred 
under Art. 124 of the second sohedule to the Limitation Act. 


Per curiam: The faisal number of karnams cannot be reduced without the 
sanction of the Board of Revenue, 


Second Appeal against the decree of the District Judge of 
Kistna at Masulipatam in Appeal Suit No. 545 of 1891 confirm- 
ing the decree of the District Munsif of Masulipatam in Original 
Suit No. 130 of 1890. 


< The plaintiffs , karnams of a village, sued for a declaration 


*that the appointment of 3rd defendant as another karnam by Ist | 


-and.2nd defendants, the receiver and manager of the Devarakota 
estate was invalid and for damages on account of loss of emolu- 
ments sustained by them. 1st to3rd defendants contended, inter 
aha, that the 3rd defendant had hereditary right to the office and 
that the plaintiffs had misconducted themselves. The District 
Judge on appeal found that the father of 3rd defendant had ceased 
to do his duty ten years before his death and held that the ap- 
pointment of 3rd defendant ten years after his father’s death was 
invalid as his right to the office was barred under Art. 124 of 


Schedule II to the Limitation Act at the date of the appointment. 


* S. A. No. 757 of 1892. 18th: April 1893, 


Lakshiman- 
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Ve 
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[238] Defendant No. 3 appealed to the High Court. 


C. R. Pattabhirama Aiyar for appellant. 

M. E. Srirangachariar for Respondents Nos. 1 and 2, 

JUDGMENT :—Article 124 of the Limitation Act is not 
applicable as this is not a suit for possession of the hereditary office 
but a suit by the existing karnam for having declared void the ap- 
pointment of 3rd defendant as katnam jointly with themselves. 
We observe that the appointment was made under the orders of 
the Collector administering the estate on behalf of the Zamindar 
on the ground that the existing karnams did not discharge the 
duties of their office with efficiency. - 


As regards-respondent’s contention that 3rd defendant was 


‘appointed as an additional karnam we find that 3rd defendant's 


father had been karnam of the village and it was quite open to the 
landholder, in fact it was his duty, to fill up the vacancy caused 
by 3rd, defendant’s father’s death under S. 7 of the Regulation . 
(XXIX of 1802). The faisal number of karnams cannot be 
reduced without the sanction of the Board of Revenue and the 
omission to appoint a successor to 3rd defendant’s father was con- 
trary to the policy of that section. The appointment of 3rd 
defendant instead of being open to objection was therefore merely 
in accordance with the requirements of the Regulation. 

It is contended that 3rd defendant’s right to the office was 
barred as his father had'died ten years perviously and- hé--had | 
also during the last ten years of his life ceased to do the duties 
of karnam though his name was retained in the list-of karnams. 
The question is not.whether 3rd defendant’s right to claim the 


’ office is barred, but whether the Collector had no power. to make* 


the appointment. 

The appointment of a E E even by a Zamindar when a 
vacancy exists would be open to no objection : on the ground of 
its not being made within twelve years of the vacancy occurring 
and we fail to understand why the appointment of an heir should 
be open to objection on this ground: 

We set aside the decrees of both the Lower Courts and direct ` 
that the suit be dismissed with costs throughout to be paid by 


plaintiffs (1st and 2nd respondents. ) 


—_— a 
~ 


VOL. il. ` THE MADRAS LAW: JOURNAL REPORTS. ' 239 


; - [8.0.47 M. 48.) . 


[239] IN THE HIGH COURT OF- JUDICATURE 
AT MADRAS. : 

. Present-:-—Sir Arthur J. H. Somni; Kt. Chief ite and 
Mr. Justice Shephard. 

Kotur Mulla Reddi and another Applts. (Defis. 241). * 

V. / a | i 
Polepally Padmamma alias Pad- Respts. (Plffs. 1 & 2). 
makshamma and another. 

Hindu law—Illatom fee to adopiion— Undivided member— 
Right to survworship. 

Held, that it is unsafe to infer-in the absence.of evidence-to the contrary that 
the affiliation by Llatom is analogous to adoption in any. other respect save in the 
circumstance, that the atom son-in-law is regarded for purposes of inheritance as 
- a member of the: family into which he is pasted: Hanumantamma v. Rami 


Reddi 1, followed. 

Held further, that EE to the usage of the Nellore District there is no 
right of survivorship as between an Tatom son-in-law and the members of the 
family into which he is affiliated. l 

Per curiam: ordinarily under Hindu law, the relation of co-parcenary of which 
the right of survivorship is an incident is only possible between descendants-of a 
common. paternal ancestor, 


Second Appeal against the, decree of the District Judge. of- 


Nellore in Appeal Suit No. 62 of 1889, confirming the decree of 
the District Munsif of Nellore in Original Suit No. 282 of 1887 : 

This was a suit brought by 1st plaintiff and her son claiming 
one-fourth, i.e., half of the half-share in certain property of her 
late father Lakshminarasa Reddi whose father, was taken into the 
family of-2nd. defendant’s father as Illatom son-in-law. The Ist 
defendant was another daughter of the said Lakshminarasa Reddi 
and 2nd defendant her husband. The 2nd defendant admitting 


that Lakshminarasa Reddi’s father was affiliated into his family as 


an Illatom son-in-law alleged that he and Lakshminarasa Reddi 
formed an undivided family and claimed the entire property by 
right, of survivorship. Both the lower courts decreed the claim of 
the 1st plaintiff to one- -fourth share in the property. 

Defendants Nos. 1 and 2 appealed. to the High Court. 


This.case came on for hearing on the 15th day of November 


1892 before; Collins C. J. and Parker J. who made the following 


order 






TBA. No, 1945 of 1891. ~ ~ 24th July 1893, 
“1. L L.R, 4M, 272, 


Malla Reddi 
v. 
Padmamma, 


Malla Reddi 


v . 
Padmamma. 
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[240] T. V. Seshagiri Aiyar for appellants. 

C. Ramachandra Row Saheb for respondents, 

ORDER :—The father of Lakshminarasa Reddi (grand- 
father of 1st plaintiff and 1st defendant) was taken into the family 
of 2nd defendant’s father as Illatom son-in-law. Lakshminarasa 
Reddi died without male issue leaving two daughters, Ist plain- 
tiff and 1st defendant. ist plaintiff and her son claimed both by 
virtue of wills said to have been executed by Lakshminarasa 
Reddi and his wife and also by Hindu Law. 


As no evidence was adduced on either side, the claim—so 
far as it was based upon the alleged wills—failed, and the only 
question now is whether lst plaintiff is entitled to one-fourth 
(i.e.) half of the half-share of her late father. Both courts have 
decreed in her favour and defendants have appealed. 

For the purposes of the present appeal it may be taken that 
the property was the property of 2nd defendant’s father’s family 
in which plaintiffs grand-father was an Illatom son-in-law. He 
was therefore entitled to equal rights therein with 2nd defend- 
ant’s father, and the question is whether on the death of Lak- 
shminarasa Reddi these rights passed by survivorship to the 2nd 
defendant. Ordinarily under Hindu law the relation of co-parce- 
nary of which the right of survivorship is an incident is only 
possible between descendants of a common paternal ancestor. 
In the case of Hanwmantamma v. Rami Reddi 3 it was con- 
sidered unsafe (p. 283) to infer that the affiliation by Illatom is 
analogous to adoption in any other respect save in the circum- 
stance that the Illatom son-in-law is regarded for purposes of 
inheritance as a member of the family into which he is admitted : 
In Chenchamma v. Subbaya ? an- issue was sent as to whether 
there.can be co-parcenary between an adopted son and an Illatom 
son-in-law, but no evidence being produced it was held that in the 
absence of proof that the right of survivorship is an incident of 
custom it cannot be treated as such. The decision of Scotland 
C. J.and Innes J, in Mopur Audemma v. Dhamavarapu Subba 
Reddi, S. A. No. 103 of 1868 * is no doubt in conflict with the 
later decisions, but no evidence’ was taken in that case, and it 
was inferred that there was co-parcenary because the Illatom 
custom was a mode of affiliation. 


*Reported in 6 Madras Jurist, (1871), 59. 
1 I.L. R. 4 M. 272, 2. IL. L. R.9 M. 114, 
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` [241] We think it is not safe to attach to the usage all the 
incidents of adoption without specific evidence. We shi!l there- 
fore ask the District, Judge to try the following issue:— 

“Whether according to Illatom custom the 2nd defendant 
excluded the daughters of Lakshminarasa Reddi from succession 
and their father’s undivided interest survived to the 2nd defen- 
dant ?” 

In compliance with the above order the ‘District Judge sub- 
mitted his finding to the effect that the 2nd defendant had not. 
proved that the right of survivorship was an ordinary incident of 
Illatom custom, ) 

On return of the above finding of the District Judge the 
court (Collins C.J. and Parker J.) accepted it and dis:nissed the 
appeal. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—-Mr. Justice Muthusami Aiyar and Mi: Justice 
Davies. 
Queen Empress * 
v. 
Veerava. 


Criminal Procedure Code, S. 487 —Jurisdiction. 


Heid, thut undar S. £87 of the Criminal Procedure Code, a PAROA has no 
jurisdiction to try a person for disobedience to his summons. 


Case referred for the orders of the High Court.under S. 438 
wf the Criminal Procedure Code by the District Magistrate of 
Malabar in his letter dated 30th January 1893, No. 190. 

This was a reference by the District- Magistrate of Malabar 
in Calendar Case No. 1080 of 1892 on the file of the Sub- Magis- 
trate of Chowghat who had tried and convicted a man of disobe- 
dience to his summons. 

Parties were not represented. . 

JUDGMENT :—U nder S. 487 of the Code of Criminal Pro 


cedure the Magistrate whose summons was disobeyed has no. 
jurisdiction to try the offence, The rulings referred to by the Sub- 


Mallg Raddi 
Y. 


Queen . 
Empress 
v. 
Vesrava. 
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* Orl. Rey. Oase No. 62 of 1893. ‘Gnd May 1893, ` ` 
31 | 


242. THE MADRAS LAW. JOURNAL REPORTS- VOD: IEh-- 


Queen ..,.-- [242] Magistrate-are not in-point. The one-reported:at .4-M. H. 

la ~C.R., App, 52i is under Act VIII of 1865: and the one reported ; at . 
" Veetavad. “` 6 M.H.C. R., App., 44 had refer ence tọ Act, IIT, of 1869. In the 

l case now before us the summons disobeyed was to appear ; as a 

defence witness in Calendar Case No. 1080 of 1892 on the file 

ofthe Sub- -Magistrate and there was no general prohibition a as 


under S. 487, in the Code of 1861. i i 


The conviction is set aside and the, fine will be refunded. 
The accused may. be retried bya M agistrate having g jurisdiction 
to try him for the offence. Ordered accordingly. 2 


- 





{> 


IN THE HIGH COURT OF JUDICATURE, AT MADRAS. 
l Present :—Sir Arthur J. H. Collins, Kt. Chief Justice and 
Mr.. ‘Justice Shephard. 


Andale alias Ponnanikat Shekar Ty ee 
asain Corgan Stearn Appala Plait) 


Vv. p l . ba 


The Secretary of State for oa Respondene(Depentand: f 


Council. 
Andale : é 
v. Jurisdiction —Valuation—Declaralory suit—R mainder subject to life interest — 
ao Possession of tenants—Malabir Law—Adoptin—Pisharodis —Attaladakkam right. 
India in In a suit for daclaration of title,to cartain proparties subject to trust crasted 


Council. by the will of the last owner for defraying, tue expanses of worship in sma amples 
and for the maintenance of his son'and, other relations, the valua of the properties 
for ‘purposes of jurisdiction must ba computed as in a suit for racovery of the 
properties which would eventually devolve on the plaintiff. 


ope A suit for a mere daclaration of titla is nob mı ntvinable where the proparty is , 
in the possession of tenants holding under the defendants... 


According to the custom of Pisharodis in Milvbie the mambars of the. natural . 
family of a person who is adopted into another family are not entitled to succeed a8 
Attaludakkam heirs to the properties of the latter family on its becoming extinct. 

Appeal against the decreé of the Subordinate Judge of 
South Malabar at Calicut in Original Suit No.40 of 1889; 


The appellants, themembers of the Andale tarwad,a Pisharodi 
family in Malabar, governed by the Marumakkathayam law, sued 
for a declaration that they wereentitled to succeedas Attaladakkam 
heirs to the properties left byone Chenthamara. Pisharodi belong- . 
ing to Ponnanikat-tarwad which. became extinct on-the death of 

"ANB, No. 177 of 1891. _ _ .. . 24th July, 1893. 


1 
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> a3] Chenthamara. ` „They. eama also a declaration -that the -* lat 

-.*Sécretary of State for ‘India in ‘Council’ ‘were'not entitled’ to’ the >: Haay of, ° 

propertics. by right of escheat. C henthamara who died in 1883 had ~., e a 
left a will which was the subject-matter ‘of. litigation between one ie *Counoil. 
Komu Menon the’ executor ‘and one of the legatees under it and the 
‘Secretary of State. The result” of the litigation was that the 
provisicns of the will were pronounced illegal and inoperative 

“-except'with tegard to certain’ trusts in favour of Some temples anda 
-“ provision: for the ‘maintenatice of Komu- ‘Menon and'some others, 

- The plaintiffs’ ‘were not’ patties to that’suit: THey alleged that ‘the 

-“ properties were’ ifi the ‘possession of'tenants'and hence claimed 
ck adeclaration of their title.- They stated that their family 

4nd ‘that: of'Chenthamara Pisharodi‘were’ ‘both descended from one 
» Sriumale and that tHey ‘were consequently’ entitled to succeed to 

' the estate as Attaladakkam heirs. The suit was valued at'Rs. 7000 

~- for-purposes of -jurisdiction“as- if it were a` suit for ‘récovery of 

--possession. ‘Phe defendants pleaded, inter alia that the suit was 
over-valued, that the plaintiffs were not entitled to ask for a bare 
- -declaration of title, that they and: Chenthamara were not descended 
- from a common ancestress, and plaintiffs were not- thereforė enti- 

- tled to succeed as Attaladakkam heirs, that when the Poananikat 
tarwad was on the point of becoming extinct oma former occasion, 
a member of the Andale tarwad was adoptéd into Ponnanikat; that 
similarly a member of another tarwad: Anayat had been adopted 
on a previous occasion; and that the plaintiffs had no right at all 
to the properties claimed. The plaintiffs contended that even on 
the case alleged by defendant they had’ the: right of Attaladakkam 

e succession as members. of the natural fainily of the person adopted - 

“into Ponnanikat from Andale. The Subordinate Judge held that 

‘a déclaratory suit was maintainable, that the suit should not be 
valued for purposes of jurisdiction as a ‘suit for recovery of poses- 

. sion,-that it was substantially ‘a clainr for a sam payable ‘perio 'li- 
cally that is, the surplus income after performing the trusts of the 
will, that ten times sach income amounted to Rs. 2,671-3-2 and 
“that” ‘the suit was therefore rightly instituted in the Subordinate ` 
” Court, ‘On the merits he held that: the relationship alleged by the 
plaintiffs was not proved and that the adoption of a member from 

: Andale into -Ponnanikat’ ‘did not “ereate’ any Att vladakkam right 
|. between -the.tv.o_families.anddismissed'the suit. i 

The olaintiffs.appealed‘to the High Court.” oe 
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[244] This appeal came on for hearing on the 18th January 
1893, before Collins, C. J. and Parker, J. who made the following ° 


order. 


P. R. Sundara Aiyar for appellants. 


The Acting Government-Pleader (S. Subramaniem) for res- 
pondent. l 
' ORDER :—A preliminary objection is taken that this appeal 
should have been brought in the District Court since the Subordi- 
nate Judge finds in paragraph 6 of his judgment that the value of 
the suit for purposes of jurisdiction is Rs. 2,671-3-2. We are not 
able however to agree with the Subordinate Judge that the value 
should be calculated under S.7, Cl. (2) of the Court Fees Act, since 
the suit is certainly not one for maintenance or any sum payable 
periodically. By the decree‘in Appeals Nos. 80 and 105 of 1886 
on the file of the High Court, the Crown is entitled to the remain- 
der of the estate after a sufficient portion has been set apart for 
the performance of the trusts of the will. If effect has been given 
to this decree the plaintiffs—who do not dispute tlre will—should 
sue for possession of the remainder of the estate which has passed 
to the Crown as escheat, and the prayer of the plaint should be for 
possession. If on the other hand the decree has not been execu- 
ted the value of the suit for purposes of jurisdiction must be 
calculated on the whole value of the property which will even- 
tually devolve on the Crown under the decree, ’ 


Should the Crown have taken possession of any part of the 
estate we cannot hold that the mere fact that the lands have been 
let out to tenants will exonerate plaintiffs from the duty of suing 
for possession. Delivery of possession can be given under S. 


264 of the Code of Civil Procedure. 


. We must ask the Subordinate Judge to return findings upon 
the following issues :— 


(1) Is the defendant either by himself or through his 
tenants in possession of any and what part of the property in suit ? 
Ii he is, what is the value of such property ? 


(2) If not, what is the total value of the property to which 


defendant will become ultimately entitled under the decree in 
Appeals Nos. 80 and 105 of 1886? 


°, VOL IIL ` THE MADRAS LAW JOURNAL REPORTS. 9457 


[245]. In compliance’ with the above order the Subordi- 
nate Judge submitted his -finding as to the first issue that the 
Government Pleader for défendant stated ‘in his: deposition that 
the Government was not in possession of any part of the pro- 
perty in suit, and as to the second i issue he found Rs. 22,774-12-8 
to be the value of the property to which defendant will become ulti- 
mately entitled under the decree in Appeals Nos. 80 & 105 6f1886, 


On return of the above finding, this appeal came on again 
for final disposal before Collins C. J. and Shephard J. who 
delivered the following judgment : . 


JUDGMENT.—The appellant's Vakil put his client’s case in 
the alternative, He first contended that the finding on the 4th 
issue with regard to the descent of the plaintiffs from Tirumala, a 
member of the Ponnanikat tarwad, was against the weight of evi- 


dence. We were referred to the oral evidence and reliance was ` 


placed more particularly on the admission alleged to have been 
made by Chenthamara, the last surviving member of the ‘tarwad, 
We see no reason to differ from the Subordinate Judge’s estimate 
of the oral evidence. As tothe main fact spoken to, viz., that 
Tirumala was taken in marriage by Rama Pisharodi and appoint- 
ed his heir, there is no corroboration whatever and we note that 
the Subordinate Judge says that the supposed occurrence is a 
very unusual one. If it be true that a woman of the Ponnanikat 
tarwad was so taken by a man of the Andale tarwad, that-cir- 
cumstance alone does not help the plaintiffs case. It is pretty 
clear that it is true, for the children of such a union would have 
beén members of the Ponnanikat tarwad and there is no pretence 
that they were so treated. The same observation applies to the 
alleged admission of Chenthamara. It proves too much, for 
Chenthamara is supposed to have recognized an Andale man as a 


member of his own tarwad, whereas there is an entire want of 


evidence that he or the plaintiffs were on other occasions or in 
other ways so recognized. Assuming that Chenthamara did really 
make the alleged admission, we are unable to attach any weight to 
isolated acts of that character, contradicted as they are by his 
conduct on other occasions and the proved circumstances. 


In our opinion the plaintiffs have failed to prove their descent 
from a member of the Ponnanikat tarwad. l 
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` [246] The other branch of the altéinative i is this. “Assuming 
” the truth of the allegation made in'the written’ statement that a 


U member of the Andale tarwad was takei in adoption by the Pòn- 
_ hanikat tarwad, the Vakil argues that the latter tarwad being now 
i extinct; the plaintiff as members of the former tarwad came in by 


virtue of Attaladakkam right. Why the allegation was made in 
‘the written statement we do not understand and still less do we 
‘understand a there was an issue on’ me aaa 


eae 


adoption. Tt is argued :that the effect ‘of it was to take the’ person 
‘out of thertarwad as far as present rights ‘were ‘concerned: but not 
*to sever her-connection with that tarwad - altogether: as would be 
. the case-with an ordinary adoption under Hindu law, According 
. to the Kritrima form of-adoption to: which adoption in the Maru- 
makkathayam system is likened by some of the -witnesses, 


. the. adopted child is not severed from: his natural family 


_and does: not lose his rights of inheritance in it, (Mayne’s 
Hindu law, S. 188; Vasudevan v. The Secretary of State -for 
India, 1. If therefore, the appellant’s contention is. sound, the 
_ Marumakkathayam adoption is something different from both re- 
cognised -kinds of adoption, and the relation established. bet- 
ween the two tarwads is peculiar. In the present case it is ‘alleged 
_ that two such adoptions were made by the Ponnanikat tarwad 
. whence it follows, according to the appellants’ argument, that both 
the tarwads from which members were taken in adoption are 
Attaladakkam-heirs of the Ponnanikat tarwad. There is really no 


_ evidence to support the alleged custom. Witnesses are called who. 


_ speak to it and others deny it, but the evidence is mere evidertte 


. of opinion, There is no satisfactory proof of cases in which such 


a claim as is now made has been recognized. The result i is that 
the appellants have failed in our judgment to . establish their 
_ claim i in either way and the appeal must be dismissed with costs. 
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. [247] IN THE HIGH COURT OF JUDICATURE , ee 
AT MADRAS. a 4 aneva l 
f Present. :—Mr. Justice Muthusami Aiyar and Mr. Justice l saa 
Best. S j ace 


LA 
Ir 


Srimantu Raja Yerlagadda 1 Mallikarjuna : S) . l 
Prasada Naidu Bahadar, , Zamindar -b Appellant (Plff).* 
Gan of Challapalli. oe be = 
i - g Se. 

C a and ie ae (Defts). © 
others. - a 

. Rent Recovery Act. [Madras PIII of: 1865; 5. E e P of rent—Sane-, ; eee 
tion of Collector—Reqwistiss of Implied contract — Fixed payment for amumber of La kshr ines 
wear: _ Tayang, 

“Under S. 11 of the Madras Rent Rovovery Act the imposition of wet rates on $ 

lands formerly.assessed as đry-.in consequence. of the landlord having furnished. . 

means of irrig. ution is an enhancement which requires the sanction of the Oullector. |. 

Such sanction must be judicially accorded upon > sonsideration of the rights. of both 

the landlord and tenant and the mere fact that the Collector as kseceiver of an 

estate signed the pattas charging enhanced. rates and instituted suits. to enforce be 

them will not amount to giying the sanction required under the Act. - a 
The paymeat of a certain rent for a number of years miy justify the inference . 

of a contract to pay such rent in future also, but whether the inference may be cor- 

rectly drawn in any particular case will depend'on the circumstances; to justify such 

an inference, the circumstances must be auch as to satisfy a reasonable mind that 

the intention of the parties was that the rate in quastion should ba adopted in 

future. The presumption arising from past conduct mvy be repelled by proof that 

the rate in question was paid by mistak3 or was ‘intendad only for a certain term or — 

by proof-ofa dimunitiouin the extant of the holding or its value or of circumstances ~ 

entitling the parties to an alteration in the terms of the holding. 

. Ref. 21 M. L. J. 166; 5 M.L,T. 264. 

Second Appeals against the decrees of the District Judge of 


Kistna at Masulipatam in Anpeal Suits Nos. 762 to 767, 769, 862. 
t8 865 and 867 to 870 of 1890 presented against t the decision of the 
Assistant. Collector of Kistna in Summary Suits Nos, 107, 109, | 
111, 114, 118, 128, 106, 102. to 104, 115, 119, 127, 131 and 132, 


of 1890, respectively. 
The facts of this case are sufficiently stated in the following 


judgment of the High Court. 


*S. A. Nos. 1695 ġo 1705 and 1707 to 1710 of 1891. 26th April 1893, 

‘NOTE : See also Second Appail No. 683 of-1891, decided by the same judges, 
where.it is observed, that where an inference.of a.contract is sought to be drawn A 
from the payment of a rate for a number of years, the intention to make the rate .. 
birding i in future must be, clear and unequivocal, “neither should the period ba 
very short, nor should there be any other circumstance in the ‘case inconsistent - 
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- [258] C. R. Pattabhirama Aiyar for appellant. ° 

M.O. Parthasaradhi Aryangar for V. Bhashyam Aiyangar 
for respondents, 

JUDGMENT:-—These cad appeals arise from suits 
brought by the Receiver of the Devarakota estate to enforce the 
acceptance of pattas for Fasli 1298 by ryots in thej jirayati village 
of Nidumole, The ryots objected to three items in the pattas 
tendered to them, viz., Nayakvadi fees, tax on palmyra trees, and 


consolidated wet rates imposed on lands irrigated by the anicut- 


channels from Kistna. As regards the first two items, both the 


_ courts below. decided in favour of the Zamindar and the ryots have 


not appealed from their decision, As for the wet rate, it is con- 
ceded no sanction has been obtained from the Collector as required 
by the first proviso to S..11 Act VIIL of 1865; but it is contended 
that such sanction was not necessary and that even if necessary, 
it must be taken to have been accorded, the wet rates being in- 


serted in the pattas under the orders of the Collector who was 


the Receiver. The first proviso to S. 11 expressly prescribes the 
sanction of the Collector asa condition precedent toa valid 
enhancement of rent on account of improvements and the inten- 
tion is to protect the ryots against excessive rates by requiring 


_ Sanction by an officer competent to hold the balance even between 


the Zamindar and the ryots. Nor do we consider the institution 
of these summary suits by the Collector in the capacity of Receiver 
to be equivalent to such sanction, the sanction contemplated by 
S. 11 being one judicially accorded upon consideration of the rights 
of both parties to what is deemed a fair and equitable rate. In 
Ramesam v, Bhanappa 1 it has been held that the addition of 


water cess to the prior rent is an enhancement of rent within the ° 
. meaning of the section. We consider, therefore, that the judge 
-was right in holding that, in the absence of a contract, the sanc- 


tion of the Collector was indispensible and that no such sanction 
as is contemplated by Act VIII of 1865 has been given in the 
cases before us. age ee 

_- The next contention is that ie judge was in error in re- 
fusing to infer from te facts found a contract to pay the 
wet rate, and we do not tink. that it is tenable. The leading 


` case ‚on the subject is Venkatagopal v. Rangappa? The. 


1 L L.R. 7M, 182 2. I.L. R. 7 M465; `- 


t 
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[289] -general rule laid'down in‘that case is that payment of rent satiate 


in a particular form or lat‘a certain’ rate for a number of years ‘is 
presumptive evidence of-a contract: to-pay rent in that form or at 
that-rate:for:future’ years so. long. as the relation of landlord and 
tenant.may.continue. - It was also there held that the presumption 
may. be repelled:by. proof, (1) that the-rate in question was paid 


under a mistake, (2). that. it- was intended to be paid only for a 


cértain term of years and that onthe expiration of that term, the 
parties meant.to revert to their-original_ rights, (3) that there has 
been a diminution in: the -extent of-the holding, -(4) that its value 
has- diminished by the deterioration of irrigation or other works 
-which the landlord was bound to, maintain, and (5) that there was 
some change of circumstances which would entitle the parties to. 
the agreement to an alteration in its terms without necessarily 
putting an. end to the relation of. landlord and tenant.. The court 
also, observed. that when there is, no proof of such special cause 
for alteration of the .terms_ heretofore subsisting between the 
parties,. it must be, decided that. sO long as the tenant elects to. 
retain the holding, he i is liable to the obligations i in respect of rent 
which it. is to be inferred, from his past conduct, that he has accept- 
ed, With, reference to the general rule, the judge considers that 
it 1S vague so far as. it does not mentiona specific number of years 
as. sufficient to raise the inference ofa contract and draws attention 
to Narasimha v. Ramasamé 1, wherein it. was. held. that no con- 
tract as to future years could Te inferred from a single lease ex- 
tending over the brief period of five years.’ Again, in Apparau Ve. 
Narasanna 2, it was considered that the fact that the tenant paid 
rént at a certain rate for six years was not sufficient to establish 
an implied covenant to .continue to do so for the future. The’ 
judge appears to have ruled i in ‘some cases that a period of three. 
years was sufficient as under the Bengal Tenancy ‘Act, and, 
observes that he is inclined to- hold. -in the cases now under’ con- 
sideration that nothing less: than Seven. years will be long enough 
to satisfy- the principle’ laid down in- I 'L:R-7 Mi, 365 atip. 373, 
In the case last mentioned, which was'a Full Bench case, a contract 
was implied, as money rent.was found to have'been paid for not'less 
than fourteen years. We do not think that, in' the abserice ‘of. an 


express enactment applicable to this ‘Presidency, the judge is right ` 


in fixing three or seven years as’ ‘the period contemplated by the 
Eull, “Bench case. The. decision whe: whether a a contract | can ‘be’ implied - 
7 a LE Risa. 
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[250] must depend on the circumstances of each case, The princi- | 


ple which. ought to be kept in view is that the distinction between 
an express ändan implied contract.consists only-in . the.mode-of- 
proof.and that the circumstances from.which a contract may law- 
fully be implied.must be such as will: satisfy a reasonable-mind that: 
the real intention of the parties was that.the particular rate :in:ques- 
tion-should: be the rate in: future years so long as the relation: of. 
landlord and tenant may subsist between the parties unless there ‘is 
some’special: circumstance-such as is indicated inthe Full Bench: 
case rebutting the presumption:: It may be-that payment of rent: 
dt-the rate in dispute for five or. six-years is not sufficient where 
such payment is the only ‘fact in-evidence.. It may- also be-that 
even when ‘a ‘particular rate has been-paid-for a longer period; 
there may be other circumstances which repel the presumption. In: 
the cases now before us, however,there is no sufficient reason to 
doubt that the judge has arrived at a correct finding. Apart from 
the fact that the wet rate in dispute ‘has been paid in-no case for 
more than seven years, in many cases for four or five years: only: 
and ‘in some even for one and three years, it is found that'the ryots 
paid’ the rate with’ reluctance and much protest. Itis found 
further that the areas over which‘it has been paid are in many. 
cases- -small and have varied from year to year. Morever,-it does 
nòt appear that the Zamindar has incurred any expenditure . in 
connection with works of irrigation, ` . 

` We are unable, therefore, to. uphold the contention’ “that. the 
judge was ‘in error in ‘holding: that it was not the intention of the 
ryots, that they should continue to pay. the wet rate.in dispute i in, 
all. future years. ; 


The appeals fail, and we dismiss them with costs except in. 
Second Appeal No. 1699 of 1891 in which the respondent has: 


not appeared, 
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“IN THE: HIGH COURT.OF, JUDICATURE: 
- AT, MADRAS. 


= Present :—Sir. Arthur Js Oe one Kt. Chief Justice.. „and. 
Mr. Justice Shephard. 


Cinna yanani Koolappa Naik. © -. = Appellant (Plaintiff) t~ 


v. 


Kuppayasami. Koolappa } ee and others: Respondents (Defts). : 





~E A. S8. No. 61 of,1892. x O ath August 1898, ~ 
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a [2814] Limitation. Act. XV a 1877, `S. *29--Limitation-. Act. XIV: of 1859 
| Adverse possession. . 


- 


Where.on the death. of the last t holder o of an ichbertibi Zamindari in 1899; his 
widows took possession: of it one against the rightful successor, who was entitled by 
‘survivorship: 


Held that a suit by the great grandson of such rightful successor in 1891 atte 
“the dedth of the widows and the daughter of the last male holder who held it suc- 
Di 1882 was barred-by limitation; Vijayasami v. Periasami. (1) followed. 


_ Appeal against the decree. of . the Subordinate Judge of 
Madura (West) i in ‘Original Suit No. 26 of 1891, — = 


“The facts of :this cae- appear: sufficiently from the following 
"judgment of the High Court. 


S. Subramaniem for respondents Nos. 1, 4, 5 and 6. 


V. Bhashyam Aiyangar and V. ic Desikachariar for 
appellant. g 


m~ 


"A. PNS Aiyar for TERE Nos.-2 and 3. 


JUDGMENT: :—The question in this. apnea is whether the 
guit is: barred by. limitation, Vijayagopal, the last undisputed 


_ male holder of the impartible Zamindari of Sandayur, died in 1822 


leaving no sons but-only. two widows and a daughter. His-right- 
~ ful successor in the-enjoyment of the. Zamindari. was Kuppayasami 
..Koolappa. andin: 1824 -he brought a.suit against the: two-widows 


5 „Ettakkammal. and Krishnammal,. but -without. ‘success,.and so the 


, Zamindari: remained.in the’,possession .of,the -widows and.the 
"survivor of. „them till ;.the death of ‘Ettakkammalin; 1870.: -The 
plaintiff: ris. the great. grandson ‘of-Kuppayasami and in. 1891.-claims 


„in: virtue of the same right.as.was. asserted -by him- in, 1824. , His 


zi suit shaving, been dismissed,.it:is. now. contended.in.appeal thatthe 


rsuit is..not barred.by .. limitation: and. that, although. otherwiseiit 
„would so. be barred, the circumstances, under-which the defendants 
‘Came: into possession „give the plaintiff. a right of action against 
them. This latter point may. :be disposed of first. -It is said that 
the defendant who belongs, to. the, same-branch of the family. with 
the plaintiff, being his father’s younger brother, recovered the 
_ Zamindari, after the death of Vijayagopal’s daughter i in 1882 asa 
_ member: -of the undivided.. family and- for the family. . Having 
„recovered it on this footing.he is bound,it is contended, to deliver 
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~ {2827 it-up 'to' the plaintiff who as the son of an elder brother of 


the defendant has the preferential claim, It is true that if the . 


 Zamindari had descended in the ordinary course and had not been 


` usurped by the widows of Vijayagopal the plaintiff is the member’ 


of the family who would be entitled to hold it. But assuming 
that the law of limitation does , not allow the plaintiff to put 
forward this- claim on-its own merits, his Vakil relies on- the 
alleged conduct of the defendant. The claim does not appear to 
“have been put on this footing in the plaint and there is in fact no 
foundation for it. The defendant’s claim to the Zamindari was 


. based on the fact of his being the nearest sapinda entitled after 


the death of Ettakkammal’s step-daughter and there is no evidence 
to show that he.assumed possession as trustee for the family or 
otherwise than on his title of ħeir. (see Ex. VI, p. 43, Ex. X, p.49.) 

' Apart from this contention, it is argued that the suit is not 
barred by limitation, because in 1870, when Ettakkammal died, 


` the right of the other branch was not-barred and since that date 


the Zamindari has not been held adversely by any one person 
or-by persons claiming in succession to each other, for more 


` than twelve years. The fact is that since Ettakkammal’s death - 
‘the-Zamindari has been in . the enjoyment, first, of her step- 


` daughter till 1882, and subsequently of the defendant. “The 
Berg Vakil relies: on the case of Vijayasami v. Peria- 
“gam1,1 and contends that the suit is barred by limitation 
“time having begun to run in 1822 and nothing having since 


- occurred to revive the plaintiff's right of suit. -In the case cited 


the Zamindar Gouri Vallabha Tevar died in 1829 and thereupon 


-according to the plaintiff's case” his father- ought to have suç- 


; ceeded. -The‘latter’s claim was however ignored, there was litiga- 


tion between other claimants in which Kathoma Nachiar, a daugh- 


‘ter of the late‘'Zamindar was victorious; she was in possession till 


her death in 1877 and since that date the defendant the son of her 
elder sister. It was held-that the suit brought against him in 1881 
: was barred by limitation: because time began to run in 1829 `and 
‘continued to run without interruption- as against the descendants 
of the Zdmindar by his “alleged wife the plaintiff's ‘mother. An 
. attempt is miade“to distinguish this case from the present by point- 


. ing out that; -whéreas Kathama ‘Nachiar died’ in 1877 after ‘the. 


Limitation Aét of (871 carne itito force; Ettakkammal al died in 1870 
Shala. JLL. R. TM, 242. ow ~ a 
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[253] before’ the legislature had ‘laid down in’ expréss terms the . : Kodlappa 
_ tule which i is contained i in S. 29 of the Act of 1871. The judgment | ge 
--in: the reported case-does not however rest on this circumstance  Koolappa 

“Naik. 
“ and does: not referto S. 29 or the principle embodied in it.: Nor 
'do'we understand how the supposed alteration of thé law in 1871 

could affect the rights of the parties either in this case or in the 
reported case. The difficulty of the plaintiff's position is to explain 
how, when time once began to run against his lineal ancestors and 

their right of suit had become barred, it can be said that time has 
` ceased to rùn or the right of suit been revived. No question of 

‘ the plaintiff's right to be restored’ to his original title arises, 

because he has not succeeded in recovering possession. It is hardly 

-necessary therefore for us to express an opinion with regard to the 
< view held‘in Bengal with reference to the question whether:under 
‘the Act of 1859 the right was extinguished ‘by an adverse posses- 
: "sion exceeding twelve years. (see Gossain Dass Chunder v, Issur 
< Chunder Nath 1, Gunga Gobind Mundul v. The Collectorof the 
- Twenty-four Pergunnahs 2; and cases‘cited in Radhabai and 
Š Ramchandra Konher v. Anantrav Bhagvant Deshpande 8, -In 
-* our opinion; the case cannot be distinguished from Vijayasami 
"V. Periasami 4. -The Plaintiff's claim cannot like the-defendant’s 
- title.be reconciled with the lawfulness of Ettakkammal’s posses- 
‘“gion. Her. holding of the Zamindari was adverse to the plaintiffs 
; ancestor and from the date of its commencetment when his cause 
-6f action arose ‘time began to'run and it has continued. to run 
- without intermission. The appeal: is dismissed with costs. nn | 
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Sri Raja Goday Narayana Gajapathi Rayanam } °°) TCT% 
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-` » [283] Civil Procedure.Code, S; 568; Ct, (6-)~Amendment of plaint. `e -~-. ° 
_ A-plaintiff whose-plaint had been.returned by the “High Court -on peal “for 


i, > présentation to thé proper coür$ re-instituted in the proper court‘and put’ in” ‘along 


‘with the plaint an application forleave to admit an-amendment: which he had! mde 
:Gniit-by adding.a ~prayer for’ permanent, injunction. Mhe court :granted,tit! + The 
- defendant objected that the. amendment materially altered. the nature ofthe suit. 
An i issue being framed on this point, ‘the court disallowed the defendant's objection 


j and decided the issue in plaintiff's favour : 


Held, that the order was not one under Cl. 4 or 6 of 8. 588 of the Oival Proce. 
_ dure Code and that no appeal lay against it to the ‘High Court. 


Appeal against the finding of the Subordinate Judge of. Toci: 


_ nada dated the. 19th A 1891 in Ha Suit..No..11.of 


1891, 7. 
The plaintiff originally - adud: the aits in. the. District 
Munsif’s Court of.'Yellamanchili. `The District Munsif gave.a 


-decree for’the plaintiff- and his decrée was`confirméd im appealiby 


` the District: Judge- at Vizagapatam. In second appeal the High 
Court “held'-that!the -District *Munśif sof: Yéllamanchili-‘had no 


. jurisdiction and directed that the :plaint ‘be returned. to the, plain- 


tiff for ‘presentation’ to the-proper court. Thereupon the-plaintiff 
..présented the ‘plaint'in the. Subordinate Court of Cocanada. With 


o the -plaint the plaintiff presented .an.amerided:plaint.in-which 
“he-asked‘for further- relief, viz., for a-perpetual :injunctión,. -He 
- blso-paid ‘the court’fees in respect of this’relief, “The: plaintiff 


also presented a petition’ to admit the ‘amendéd:plaint:and his 


` prayer was granted. The defendant’ contended that ‘the relief for 


injunction was a ~material-alteration and should not ‘have’been 
allowed. A preliminary issue was thereupon framed whether any 
material alteration was made in the plaint presented in the 
““Munsif’s Court.-and if.so‘whether. the suit was” cognizable by. the 
Subordinate Court. .The:Subordinate Judge decided the prelimin- 
ary issue in plaintiff's favour. _ 
“Thedefendant appealed to the High. Court against. his decaan: 
C. Ramachandra Row Saheb and R. Subramania PANA 
for appellant. ee Se 
 \VSBhashyam Aiyangar for respondent. - oe 


. JUDGMENT :—=The-.preli-ninary-objection is taken that-no 
_ appeal liés atid: I think that it-must” prevail. The order appealed 
against permitted the plaintiff to- xdd a :prayer for, an: injunction-in 
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[255]* addition- to other reliefs: mentioned in the ‘plaint as. it - Simbad, - 
originally stood. This was done before the written . statement. was.. Gajağäthi- 
ige i = Ea 
With: reference to the objectiom taken to: the.amendment in. 
the written statement, the Subordinate Judge raised the first issue, 
viż: whether.any material alteration was .made.in.the. original: 
plaint.and. if;so, whether: the suit ‘is not cognizable:by himi:. He- 
decided the issue in the negative and it is from this finding on-the : 
issue the appeal purports to be made. 
No: appeal lies from the -decision on the first- issue’ ances 
S: 588: I am unable to assent to the suggestion-madé by appellarit’s- 
pleader that the decisions may be treated as equivalent to‘ an+ 
-order: mentioned either i ‘in Clause 4-or 6 ‘of S.-588, Civil Pfocediize: 
Géde.. l - . TE p ars 
-I ‘dismiss this appel with ‘costs. ~ oie tae ee 





IN THE. HIGH COURT OF JUDICATURE” AT MADRAS: 
Present :—Sir Arthur J: H. Collins, Kt. Chief Justice and. 
Mr. Justice Davies. 


a R.. Iswara Patter.. p Ea .. Appellant (oth Deft) 
v. a 
V. Karuppan. altas Vella. . ; . Respondent. (Pl). _ 
Sale for arrears of revenue Revenue, Recovery Act. oman II of -1864, 8. 59 
—Limitation—Fraud. Iswara Patter, 


A suit to set aside a sale for arrears of revenue on the ground of fraud ón thé ERT 
part of the.revuenue officers:concerned `and others'is governed by S: 59.of: Madras 
Act IT of 1864 and will be barred. after six months, from the date-of.confirmation of 
the sale. Venkata V. Chengadu (1), followed and .Venkaiapathi v. Subramanya, 
(23) distinguished. But limitation will run only from the date of ‘the discovery _ 
of.the:fraud.‘ ' oe 
Although the.certified ashen. was \ imna by the autaa below to. have . 
purchased benamz for another: held. that was entitled to „appeal , against: the dectee . 
setting aside the sale. + j= 


Second Appeal against the decree of the Subordiiáte Judge ` 
of South Malabar at Palghat in Appeal Suit No. 597 of 1891, 
confirming the decree of the District Munsif of Nedunganad in 
Original Suit No. 261 of 1890. | m 

The respondent sued for a declaration that the sale of certain 
lands for arrears of revenue was 3 invalid on the ground that it was-. 





* S. A. No. TOT-of 1992.2 | oe ne eae 
“CLD R. 12 Mies, TB. R. 9 M487. 


Iswara Patter 
v 


Karuppan. 
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[256] brought about by his. landlord belonging to the famfly of 
defendants Nos. 1 to 4, colluding. with the Village Munsif.who. 
was related to them tor the purpose of defrauding the respondent. 


of the.'compensation due to him for improvements effected ‘by 
him. The appellant, the purchaser, who was also related to 


defendants. Nos. 1 to 4 was according to the plaintiff's case only- 


a:benamidar for them.. The defendants pleaded, inter alia, that 


the suit was barred by limitation as more than six months‘had’ 


expired after the confirmation of the sale, and that the sale was. 
not fraudulent The sale took place on the-26th’ of May 1888. 


The certificate of sale was dated- 16th November 1888 and the, 


salt was instituted on the 30th of October 1889. The District 


Munsif found that the sale was fraudulent, that the’ appellant: 
was only a benamidar and following Venkatapathi v. Subra-, 


manya 1, held that three years was the period of ` limitation 
applicable to the case. On appeal the Subordinate Judge confirmed 


the Munsif’s finding. on the merits, but held that under Art. 12. 


of. the Limitation Act one year was the Proper period of limita- 


tion in this case. He found however that on the evidence the. 


sale must be taken to have been confirmed only on the 16th of 
November 1888 and that: the suit was consequently: instituted i in 
time. 

Defendant No. 5 appealed to the High Court.’ 


> This‘case first came- 'on`-for hearing om the 10th April 1893, l 


and on the 18th the Court made the following order. : 
C. Sankaran Nair and K. P. Govinda Menon for. appellant, 
K.C. Achyutha Menon for respondent. oe: 


ORDER:—A preliminary objection was, taken to this appeal, 


in that the 5th defendant, the appellant, having been found to. be -. 
a benami' purchaser, he had no locus standi, but inasmuch as he 


is the certificated putchaser we ‘must recognize him and overrule 


the objection. | 

"The first point’taken in the appeal, ane that the suit is 
nót sustainable without the Collector being made a party to it, is, 
also overruled, for, asit was not a point taken in either of. the , 
lower courts, we cannot consider it now. : 


The only question for our determination is by what rule of , 
limitation the plaintiff's suit to set aside the sale for revenue_ 


arrears was governed, fraud being alleged and. proved.. A 
ne nan 
“1, IL. R.9 M. 457. CS 





‘on the’11th July 1889,date of execution. 
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-` “© £287] The District Munsif on the ‘strength ‘ofthe: case of 


Venkatapathi v: Subramanya 1) held that ‘Article 95 ‘of the | 


second ` schedule to the Limitation Act’ applied, which, giving 


plaintiff three years from the time when the fraud became known 


to him, KEONG: his suit well within time. : . 

The Gubordiante Judge, however appears to have treated the 
suit as one falling under Article 12 of the said second schedule 
which allows only a year from the date of the’ Collectors’ con-. 
firmation-of the sale, but he found, in the ‘absence of évidence to 
the contrary, that the date of confirmation was the same as the 


date of the certificate of sale, and that being the 16th of Novem- 


_ ber 1888, the suit brought on the 30th October 1889 waé in time. 


But we are of opinion as contended by the appellant that this 
case is governed by the special rule of limitation of 6 (six) months 
provided in S. 59 of Madras Act II of 1864 as held in Venkata v. 
Chengadu 2. by a Full Bench. In the case at I. L. R. 9 M. 457 


relied on by the Munsif there were in fact no arrears of revenue 


and the sale. was consequently void ab initio, but in the case 
reported at I. L. R. 12 M. 168 and in- this case there were 


actually arrears of revenue, and the sale under the Act was 


consequently a valid sale if there were no irregularities or fraud 
sufficient to have it set aside, and the judgment of the Full 
Bench draws this as the distinction between the two cases (pp. 
‘178 and 179). In ruling that the special limitation of six months 
was applicable to a case like this, it was further held under S. 18 
of the Limitation Act that time would begin to run only-from the 
date of the discovery of the fraud.. In this case it is not clear 


* when the plaintiff became aware of the fraud. The Munsif says 


it was on the date of plaintiffs dispossession, which, it seems, was 


- the 10th of July, 1889. In that case -the suit was within time. 


But there is no finding of the Subordinate Judge on the-point. 

‘We must, therefore, ‘remit the following issue to him for trial:— 
“On what date did the fraudulent. sale first become known. to. ithe 
plaintiff ?.. Further evidence may. be. taken, if necessary.” 


In écmpliance with the above order the ‘Subordinate Jüdge 
‘submitted his finding that the plaintiff’ became aware of the sale 


- æ s — ` -a 


meen 
~ 


GOEL- R. 9 M. 457. - 8° OLIE R, 12M. -168, 
33 ' 
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t v, 
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[258] On return of the above finding, the court (Collins @.J. 
and Davies J.) accepting it held that the suit was brought in time 
and dismissed this appeal with costs. . 

i a 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
~ Present :—Mr, Justice Muthusamt Aiyar. 
P: V: Sankaran Nambudripad and 


another, h .. Appellants (Plaintiffs) * 
v. 
Valia Konikaledathil Pangi Achen and | 
‘another. pin see Respondents (Defts.) 


Civil Procedure Code, Ss, 382, 583—Restitution —Trespasser. 


P, the assignee of a decree against some of the members of a Nair tarwad at- 
tached a decree in favour of the tarwad against third parties for the redemption of 
certain mortgaged lands, executed the decree for redemption, and obtained posses- 
sion of the mortgaged lands. At the instance of the other members of the tarwad, P, 
was declared to have no right as against the tarwad as the decree was not binding 
on it. The tarwad then applied for execution of the redemption deoree in its favour 
making P who had obtained possession of the lands a party. The court however 
ordered his name to be struck out on the ground of his not being a party to the suit 
and granted execution, and P was dispossessed, but this order was set aside on ap- 
peal as the right to execute was held-to be barred by limitation. P then applied 
for damages during the period of-his dispossession by way of restitution under 
S. 588 of the Civil Procedure Code. 

Held, that as the assignment to P was held to confer no right on him, his 
possession of the lands must be held to have been that of a trespasser, and his 
remedy for dispossession was therefore under 8. 834, Civil Procedure Code, and not 
an application for restitution. 


Appeal against the order of the District Judge of South 


Malabar passed on Civil Miscellaneous Appeal No. 103 of 1881,®*. 


confirming the order of the Subordinate Judge of South Malabar 
at Palghat passed on Miscellaneous Petition No. 73 of.1891. 


One P: V. Sankaran Nambudiri got an assignment of a decree 


‘obtained against two of the members of a Nair tarwad who were'in 


fact the ‘senior and the next senior member of the tarwad. In 
execution of the decree ‘Sankaran Nambudiri attached and pur- 
chased a decree obtained by the tarwad against certain.strangers 
for redemption of certain mortgaged lands. He then executed 
the decree for redemption and obtained possession of the lands. 


° 0. M. 8. A. No. 17 of 1892. 21st August 1893. 


L 
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[159] Subsequently the other members of the tarwad sued for and 
obtained a declaration, that the decree assigned to Sankaran was 
not binding on the tatwad. The tarwad afterwards applied for 
execution of the redemption decree making Sankaran a party to 
the application. They succeeded in the application and Sankaran 
was dispossessed in execution- Sankaran appealed and the order 
was set aside on the ground that the execution was barred by 
limitation, Sankaran then applied for the recovery of damages 
during the period of his dispossession by way of restitution under 
S. 583 of the Civil Procedure Code. The District Munsif rejected 
the application on the ground that he was nota partyto the 
redemption suit. This order was upheld on appeal by the District 
Judge. Sankaran appealed to the High Court. 

T. V. Seshagiri Aiyar for V. O. Desikachariar for sees 

P. R. Sundara Aiyar for respondents. 

JUDGMENT :—The facts of the case are fully re by the 
late District Judge in his order in Civil Miscellaneous Appeals 
Nos. 525 and 527 of 1890 dated the 16th February 1891. The 
decree of which execution was held by him to be barred, was the 
one passed in Original Suit No, 5 of 1882 and to this suit the Ist 
appellant before me was not a party. The judge is therefore right 
in holding that the appellant is not at liberty to claim restitution 
under S. 583 of the Code of Civil Procedure, The Subordinate 
Judge also acted properly in striking out his name from the 
application for execution filed in Original Suit No. 5 of 1882, 
His real position was that of a purchaser in possession who had 
bought the land forming the subject-matter of the suit of 1882 
in execution of the decreein, Original Suit No. 4 of 1881 and if 
he was dispossessed, his proper remedy was a proceeding under 
S. 332 of the Code of Civil Procedure and not by way of restitu- 
tion. This appeal must fail and is dismissed with costs. 





[S. C. 17 M. 100] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 
Tai Venkata Reddi Naidu ©. Appellant (Petitioner).* 
v. 


W. Taylor Esq., Chairman, Parlakimid: Respondent (Counter- 
Municipal Council. } petitioner). 


* L. P. A. No. 8 of 1898. i 21st August 1893. 


Sankaran 
Nambudripad 


v. 
Pangi Achen. 


Venkata 
Reddi 


v. 
W.. Taylor.. 
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[260] Letters Patent, S. ,15—A ppeal- -Decision of single judge under S. 25, 

Act IX of 1887—~District , Municipalities Act (Madras) IV of 1884—Trader. , 
Where a single judge of the High Court has disposed of a revision case, under 

S. 25.of Provincial Small Cause Courts’ Act IX òf 1887 held, that an appeal lies 


under S. 15 of the Letters Patent to a Division Bench consisting of more than one’ 


judge ` 
Held also, that a person who sells grain grown in his own ‘land for profit in & 
shop i is trader liable to assessment within the mesning of the Madras Municipal 
Act IV of 1884. 
Ref. 3 M. L. J. 267=17 M. 89. 


Appeal under S. 15 of the Letters Patent against the order 


of Mr. Justice: Parker dated 22nd November 1892, passed on 
Civil Revision Petition No. 27 of 1892 presented against the 
decree, of the District Munsif of Sompeta in een Cause Suit No. 
133 of 1891. 


The : plaintiff was assessed asa trader by the Muincipal 
Council of Parlakimidijon the profit of the sale of paddy . stored 


- in his godown within the Municipal limits. He had paid profes- 


sion tax as a Taluk, Sheristadar to the Municipality of Chicacole. 
He sued- in the Smal] Cause Court to recover the- money paid, by 


him to the Municipality of Parlakimidi, The District Munsif 


dismissed the suit, holding that he wasa trader although the 
paddy sold by him had becn grown in. his own lands. 
' The plaintiff preferred a- revision petition under S. 25 of 


“Act 1X of 1887 to the High Court. | 


The.case came on for hearing before Parker J. who dismissed 


the petition on the 22nd of November 1892. | 


The plaintift preferred: an appeal under S. 15 of me Letters 
Patent. 


'T. K. Anderson and M. E. Srirangachariar for appellant. 


R. B. Michell for the Advocate-General for respondent. 


JUDGMENT:—The preliminary objection is taken that the 
petitioner’s remedy is exhausted by the order passed by Mr. Justice 
Parker under $. 25 of the Small Cause Courts’ Act, from which it 
is contended no appeal is allowed by reason of S. 27 which declares 
the.decrees or orders of the Small Cause Court to be final subject 


to the provisions of that Act. We observe that the revision con- 


templated i in S. 25 is by the ‘ High Court,” Mr. Justice Parker 
exercised such revisional, jurisdiction under the rules of this court 
framed under,S. 13 of the Charter Act. The judgment i is there- 
fore subject to the appeal provided by S, 15 of the Letters Patent, 
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[26%] The preliminary objection must consequently be disallowed: 

Passing on to the merits, we see no reason, to differfrom the 
learned Judge in holding that any: person who makes it his business 
to sell for profit is a “trader” within the meaning.of the Municipal 


Act IV of 1884. We do not think thé fact of what he sellsrbeing. 


the produce of his own land makes him-the less a trader, provided 
the sales are conducted in a shop or place of business, :as in this 


_case. The other point is not eas The appen fails and is 


dismissed with costs. E l n ce ey 


r- 
t 


—— = 
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INTHE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. Chief Jie and 
Mr, Justice Shephard. 


Muthu Aiyar ... ee oe Appellant, (1st eee 


- 


_Chidambara Aiyar ae ete Respondent (Plaintiff). ` 


Hindu Law—Marriage—Money paid to bride’s father for marriage expenses— 
Asura form—Succession to stridhanam—Paternal uncle, heir to woman married in 
Asura form dying without issue. 


Where money is paid by the bridegroom to the bride’ s father to saab: him 
to meet the expenses of marriage : held, that the marriage is one in the Asura form. 


Where a woman married in the Asura form dies possessed of stridhanam 
property and leaving no issue, the husband having predeceased her, her paternal 
uncle is entitled to succeed to the property as against her husband’s brother, , 


Second Appeal against the decree of the Subordinate jüdge of 
Tanjore in Appeal Suit No. 60 of 1892 affirming the decree of the 
District Munsif of Shiyali in Original Suit No. 14+ of 1891. 


One Subbaramayyan made a gift of property to his daughtet 


Thailu Ammal. Thailu Ammal died in 1890 without issue, her 
husband having predeceased her. The Ist and Qnd defendants; her 


- husband’s nephew and brother, took possession of the property. 


The plaintiff, her paternal uncle, sued to recover the property claim- 
ing as heir to her stridhanam on the ground she was married in the 
Asura form. The courts below found that when Thailu was given 
in marriage her father received money from-the bridegroom’ S pec ple 
for meeting the expenses of marriage, and that the marriage in con- 
“sequence was in the Asura form. The Munsif decreed the plaintiff's 





*S. A. No. 1628 of 1892, — “ 22nd August 1898, 
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[262] claim. The Subordinate Judge in affirming the de¢ree, 
said :—“The appellant contends that taking the evidence on 


plaintiffs side to be true, it would appear that the money was 


paid to meet the expenses of the marriage which under ordinary | 


circumstances had to be defrayed by Thailu’s father. If the 


` marriage wasin the Brahma form he should certainly have defray- 


ed the expenses out of his pocket. See Steele on Hindu customs ; 

and this is really the case as every Hindu knows.. The fact that 
he received money for his own purpose and not for the bride’s 
benefit makes the marriage Asura one. I think that in any view 


the District Munsif was therefore right in his finding on this | 


point. The appellant relied on the decision in Jaikisondas 
Gopaldas v. Harkisondas Hullochandas,1 but as I understand it, 


_ I think that case is not applicable; because it went on a custom 


prevailing in the Nagar Vissa section of the Vania caste. On 
the second point I believe the District Munsif is right. Though 


the texts stop with parents so far as inheritance to the property’ 


of a childless widow married in an ‘unapproved ‘form is concern- 


ed, yet Mitakshara, Ch. II, S. 11, pp. 10 and 11 (Stoke’s ` 
Hindu Law) supports the District Munsif’s conclusion that the- 


description of heirs is at best only illustrative and not exhaustive. 
The view has also been, I think, adopted by the Calcutta High 


= Court in the decision in Bachha Jha v. Jugmon, Jha? where the 


texts and all the authorities bearing on the point are discussed, 
though the case itself related to a question of inheritance to the 
estate of a lady married in Brahma or an approved form.” 


Defendant No. 1 preferred a second appeal to the High 
Court. 

K. Rajagopala Chariar for K.P. KOTANG Aiyar for appel- 
lant. 


y. Krishntswami Aiyar for respondent. 

JUDGMENT :—It being found that a money payment was 
made to Thailu’s father we are not prepared to differ from the 
courts below in their opinion’ as to the nature of the marriage. 
That being so the plaintiff as-the paternal uncle of the-deceased 
was clearly entitled in preference to the appellant. 

_ The appeal is therefore dismissed with costs. 


1. I. L-R. 2B.9, 2. 1.L. R. 420. 348, 


x e 
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« [263] IN THE HIGH ‘COURT OF JODICATURE., 
_AT MADRAS: 


Present: ee Justice ‘Muthusami Aiyar and Mr. Justice Best. 


G. T. Oliver, Esq., Receiver and Manager J, 


_ of the estate of the late Maharajah of ‘$ EN (Deft). * 
Tanjore ` J 


i 


4 v. : 
| )Respts. PIf. & PIiff's. 


Markanda Aiyan and others, representatives). 


R2rt Recovery Act (Madras) VIII o f 1865, S, 11—Tjara rate for seventy years 
—Impliéd contraci—Circumstances rebutiing preeum pion —Decree of revenue court 
—Res judicata in civil suit. > 

Held, that the mere fact of the Ijara system having been in force for seventy 


years prior to suit did not give rise to a necessary implication of a contract to adopt - 


that system for ever, where the circumstances under which that system was adopted 
during that period showed that the arrangement was temporary. 

Held also, that the decision of a Revenue Court compelling . the acceptance ofa 
patta for a prior Fasli at the Ijara rate is not res judicata in a subsequent civil suit 
between the same parties as to the rate of rent for subsequent Fasliés. > è 

Second Appeals against the decree of the Subordinate Judge 

of Tanjore in Appeal Suits Nos. 421,440,441,442 and 443 of 1891 
confirming the decree of the District Munsif of Tiruvadi in 
Original Suits Nos. 486,487,488,498 and 500 of 1890 respectively, 
 Plaintiffs‘sued for a declaration against their landlord that 
their lands. were subject to the Amani system (division `of 
produce) of rent. The defendant pleaded that the lands were 
subject to the system of Ijara or payment of fixed money rent and 


that the suit was res judicata by the decree in a revenue suit for | 


acceptance of patta for a previous Fasli, according to the Ijara 


å system. The District Munsif held that the suit was not res 


judicata and that no implied contract to pay according to the 
Ijara cates-could be presumed from the evidence. The 


- Subordinate Judge confirmed the decree of the District Munsif 


in favor of the plaintiff on appeal. , 


The defendant preferred a second anaa tothe High ouei 

' 0. R. Pattubhirama Aiyar for appellants. 

T, Rama Row for respondents Nos. 2 to 4. 

_JUDGMENT:—In S.A. No, 750 of 1892:—It is no doubt 
found by the courts below that the Ijara system has been in-force 
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[264] for? devdity: véats utider agreements executed for limited 
periods and upon this finding itis contended for the appellant that 
a, contract, to adopt the Ijara system for ever ought to have been 
implied as a matter of. law, The District Munsif refers to the oral 
and documentary evyidencė as ‘to’ the circumstances under which 
` the’ [jara system was: ‘adopted | or discontinued ‘from time to time 
and concludes that the understanding was that the Amani system 


l “sas | to be reverted, to whenever the parties could not agree to the 


Tara ;. system. On appeal the Subordinate Judge finds “onthe 
> ‘evidence and’ probabilities” that the receiver cannot compel the 
“‘Initasidars to accept the’ Tjara system against their wishes, 


„Having, regard to the occasions on which the’ Ijara system 
was departed, from, as, pointed out by the District Munsif in 
` paragraphs -8 and 9 of his judgment, we:cannot say that there 
was no evidence on’ which ‘the courts could’ hold ‘that’ the 
presumption pointed out in the Full Bench case. in Venkatagopal 
Ve i sd 1, was rebutted. a 


„Our Attention is ‘called to the decision ‘of this ‘court in Second 
Appeals Nos: .1157 to 1237 ‘of 1889 i in. which the finding of the 
courts below. that Ijara pattas: should be accepted was upheld 
by this. court. Those ‘decisions clearly _ do not operate. as res 
judicata as those suits were ‘instituted in a Revenue Court, Cf. 


‘Rama v. Tir tasami 2, 


~ 


This: second appeal: cannot - bè : ‘supported. We ‘dismiss it 
bra cossire e <A Gagak Maes ate Bene 
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" Second ‘Appeals Nos. 751 to 754 follow. : K l B p g . 


. ee 4 ” i ” 4 . 
. [e eae he wow i { E ‘ eo ewd tw - È sa 1 (Sie -re ~ acas te . & _ ot 
t $ - 
Sea a e et 
¥ 


= $ 7 Be eres P 
a © uda i a> 2S rene Ores See ee 


Pe Re eee ; aS: ATAOE: E oe r sa i 
IN THE HIGH COURT OF. JUDICATURE AT MADRAS. 


¿ Present: :yrMr. Justice, Muthusami Alyar. 


- sia a . 








“Timmappa Shetti.and another: , 4. Moealigita: (Petitioners). + 
Wy OR ICL: ape of Ae. ees ia 

"Sesha Shetti ™ a ae. e gas Respdt. {Counter-Peter). 

"© GM: S A. No. 29 of 1892. a . “11th September 1893. 
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- . [268] Guardian ad litem— Formal appointment of—Substantial representa- Timmappa 


: .' tion—Application in accordance with law—Limitation. ; i ae 
. The decree-holder is not barred by reason of prior execution petitions preferred sesh 
atti. 


Within three years having been defective for want of the formal appointment of a 
guardian ad litem to the contesting defendants where other defendants had 
pence acted as guardians. 


‘Appeal against the decree of the District Judge of South 
Canara in Civil Miscellaneous Appeal No. 25 of 1891 confirming 
the order of the District Munsif of Kundapur in Miscellaneous 
Petition No. 185 of 1891. 


The facts of this case appear sufficiently from the following 
judgment of the High Court. . 


R. Ranga Row tor appellants. 


C. R. Pattabirama diyar for respondent. 


JUDGMENT .— This is an appeal from an order in execution 
and appellants are the 5th and 6th defendants in the suit. Their 
contention in the court below was that the present application for 
execution was barred as against thèm. They alleged that no 
guardian ad litem was appointed for them under S. 443 of the 
Code of Civil Procedure either in the suit or in previous execution ; 
proceedings. The judge has found, however, that although no ~. 
guardian ad litem was formally appointed as provided by S. 443 
yet the 2nd and 3rd defendants were ordered to defend the suit on 
their behalf, that they practically did so and that they continued 
to do so in previous execution proceedings though no separate 
notices were served on the petitioners. He was of opinion that as 
the 2nd and 3rd defendants practically acted as their guardians 
both in the suit and in execution proceedings, omission formally to 
. appoint them as guardians ad litem was an irregularity or error 

„of form by which they were not-prejudiced. In their petition, the 
appellants stated that a guardian was appointed for them only to 
conduct proceedings i in the suit and complained that no guardian 
was similarly appointed nor notices served on them in the previous 
execution proceedings. Their present allegation that there was no 
guardian appointed for them in the suit as well asin previous 
execution proceedings is an after-thought. The question, however, 

for determination is, whether the omission formally to appoint a 

guardian, ad litem in previous execution proceedings bars the 
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[266] ‘present application for execution. Upon the facts foundthe’ 
error appears to be merely one of form and not fatal to the suit or ` 


previous execution proceedings, Suresh Chunder Wun Chowdhry 
v. Jugut Chunder Deb l and Natesayyan v. Narasimmayyar 3. 


Again in the case of Bissessur Lall Sahoo v. Maharajah Luch- 
messur Singh 3, the Judicial Committee observe that in execution 
proceedings, the court. will look at the substance of the transaction 
and will not be disposed to set aside an execution upon 
mere technical grounds when they find that it is substantially 
right. 

The appeal fails and is dismissed with costs. 





IN. THE HIGH COURT OF > ]UDICATURE AT’ MADRAS. 
Present :—Mr. Justice Muthusami Aiyar. 


Vena Mana Govindasami Naidu .. . Petitioner (Plfr).* 

: Y. l 
Kuppusami Pillai 

Material alteration, what. 


Where a sale of movables was reduced to writing but the writing was altered 
by the plaintifi by the insertion of a clause excepting-a claim on a former account : 
held in an action by the plaintiff upon the writing for the recovery of the price, the 
alteration was not material so as to defeat the plaintifi's ai, . 


P Respondents -(1st Deft.) 


: Petition under S. 25 of Act IX of 1887 praying’-the High 
Court to revise the decree of the Subordinate Judge of Nega- 


param in Small Cause Suit No. 1194 of 1890. 


: The suit was in a Court of Small Causes for the purchase 
of goods sold by the plaintiff to the defendants upon a document: 


executed by them. The defendant pleaded a material and frau- 


dulent alteration by the plaintiff which debarred his claim for 
recovery of the price. The District Munsif held that the document 
sued on was altered by the plaintiff by the insertion of a clause 
excepting’ the amount due under a former Katchat so as to hold 
the 2nd defendant liable also for the amount due upon it and 


dismissed the suit. 


¢ 


1 I.L. R. 14C. (F. B.) 204.- 2. I. L. R. 13 M. 480. 
8. L. R.6I. A. 288-8. 
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[267] Plaintiff preferred a petition under S. 25 of Act IX of 1887. 

R. Subramania Aiyar for petitioner. 

K. Srinivasa Aiyangar for counter-petitioner. 

JUDGMENT :—This was a suit to recover the price of goods 
sold and delivered for which defendant executed document A. The 
Subordinate Judge considered.the clause therein which purports 
to reserve a claim under a former Katchat to be a subsequent and 
fraudulent interpolation and thereupon dismissed this suit with 
costs. Relying on the decision in Gogun Chunder Ghose v. Dhur- 
onidhur Mundul 1, he observed that the fraudulent addition to 
the document vitiated the whole claim. The alteration in regard 
to the former Katchat in no way tends to vary or enlarge the 
liability under the sales upon which this suit is based and it is 
therefore not material to the present claim. The intention was to 
rely on the alteration as evidence in support of a claim on prior 
sales which formed the subject of Small Cause Suit No. 473 of 
1890. In the case reported in 7 Calcutta series, the alteration was 
material because it gave the bond there sued on an operation dis- 
tinct from the operation it had in its original form. A docu- 
ment is not invalidated if an attestation is fraudulently added to 
it when such attestation is not necessary to its validity. The 
principle laid down by Campbell ©. J. in Gardner v. Walsh 2, is 
that the defendant is discharged from his liability if the aered 
instrument, supposing it to be genuine, would operate differently 
from the original instrument. The fraudulent alteration must be 
relevant to the transaction sought to be enforced and not relate to 
a matter foreign toit. The decree of the Subordinate Judge is set 
aside and he is directed to restore the suit to his file and disposé 
ofiton the merits. The costs of this petition will abide and follow 
the result and be provided for in the revised judgment. 





[S. ©. 17 M. 89.] i 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Muthusami Aiyar and Mr. Justice 
Best. 


Tamanapalli Venkatalingam ... Appellant (PUf/).* 
V 
Yerra Veeraswami and others ... Respondents (Defts). 
1. I.L. R. "7 ©. 616. ` 2. 5. &PB. 83. 


*S, A. No, 1441 of 1891, 13th September 1893, 


Govindasami 
Naidu 
v. 
Kuppusami 
Pillai. 


 Venkatalin- 
gam 


Vee ras wami. 
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[268] Limitation Act XV of 1877, Schi ii; Art: 183—Civil Procedure Gode, 
S. 316—Date of sale—Confirmation. ai P E 


t 


A purchaser at court auction while Act -X of 1877 was in force is bound under 
Art. 138 of the Limitation Act to bring a suit for possession of the property pur- 
chased by him within twelve years from the actual date a the sale and =n! from 


the date of confirmation. l 

Observations as to the necessity as to changing the word ‘sale’ in the third 
column’of Art. 188 of the Limitation Act into sale which is confirmed. 

Ref : 25 B. 215, . a 
_. Second Appeal against the decree of the Subordinate Judge 
of Ellore in Appeal Suit No. 433 of 1891 confirming the decree of 
the District Munsif of Tanuku i in Original Suit No. 109 of 1891. 


The facts of this case appear sufficiently from the following 
pidement of the High Cone 


C. R. Pattabhirama Ai yar for appellant. 


~M. B. Srirangachariar for respondents. 


JUDGMENT :—The facts of the case as found by the courts 
below are shortly these: Appellant purchased the land in dispute 
at the court sale held in execution of the decree in Original Suit 
No, 654 of 1873 on the file of the District Munsif of Narasapur. 
The property was put up fo sale and knocked down to appellant as 
the highest bidder on the 20th June 1878. It was however on the 
31st March 1879 that the sale was confirmed. The sale certificate 
bears that date whilst this suit was brought on 1st April 1891. 
The question for determination is whether the courts below are 


right in holding thatthe suit was barred by Art. 138 of the second 


schedule of the Act of Limitations. For appellant plaintiff it is 
urged first that there is no evidence to show that the judgment~ 
debtor was in possession of the property in dispute at the date of 
the court sale and that even if that Article applied the sale referred 
to in the third column is not the actual sale but the sale which 
has been confirmed and become absolute. . 


Article 137 premises an execution sale at the time yla ilie 
judgment-debtor is out of possession and Article 138 presupposes a 
case in which the judgment-debtor is in possession of the property 
sold. According to the former the time from which the period 
begins to run is when the judgment-debtor becomes first entitled 
to possession and’ according to the latter time runs from the date 
of the sale, Referring to appellant’s contention that defendants 
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[269] were out of possession for four years after the sale the Sub- 

ordinate Judge observes that the plaint did not state so and that 
the allegation in the memorandum of appeal was an after-thought. 

The first issue fixed in this case was whether the suit was barred 
and it was thus open'to appellant to have proved that the judgment- 
debtor had been out of possession for four years after the sale, but 
he tendered,no evidence on the point. The onus of proof was on 
appellant and we cannot say that the Subordinate Judge.was in 
error in considering his allegation as untrustworthy éspecially when 
the plaintiff himself stated before the District Munsif that he 
asked the defendants to quit the land in dispute until four or five 
years after taking the certificate and not subsequently. 


The next question is whether assuming that Art. 138 is appli- 
cable to this suit the claim is barred. If: the- word sale in the 
third column of that Article means actual sale the claim is clearly 
barred ; but if it means the sale which is confirmed the suit is in 
time. In its plain ordinary- meaning the word sale means the 
auction sale itself and it is used in Art. 166in that sense. Article 
12 which refers to a sale that is confirmed indicates also that the 
legislature intentionally used the word without any qualification. 

But. it is argued that under S..316 of the Code of Civil 
Procedure the title to the immovable property purchased vests in 
the purchaser from the time when the sale is confirmed and not 
before and as no purchaser can sue for possession béfore property 
passes to him, the terrn sale in column 3 of Art. 138 must be 
taken to signify as in Art. 12 the sale which is confirmed. The 
direction in S. 316 of the Code of Civil Procedure concerning the 
date on which the title to immovable property purchased dt a 
court sale vests is not to be found in Act X of 1877 of which ‘the 
corresponding section provides for the grant of a certificate 
stating the name of the person “who at the time “of sale is 
declared to be the purchaser and the. date of such sale.” With 
reference to that section it has been held ‘that when ‘the sale is 
confirmed it relates back to the auction sale and the property vests 
in the purchaser fromthe date of such sale. . It was so'held by 
the High Court at Calcutta in Kishori Mohun Roy Chowdhry Ve" 
Chunder ‘Nath Pal,1 and by a Full Bench of. the same 


court in-Bhyrub Chunder-Bundopadhya v.- -Soudamani Dabee,.2 


L. I.L. R.140. 645" `- ° @ TL. 8.20. 445, 


Venkatalin- 


gam: 
w 


.Veeraswami. 


Venkatalin- 
gam 


v.. 
Veerasawmi. 


Gurappa 
Ohetti 
v. 
Pullayya 
Chetti. 
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[270] -It was by Act XII of 1879 that the clause, “ title shall vest in 
the purchaser from the time when the sale is confirmed” was intro- 
duced into S. 316, Though it was then open to the Legislature 
to have altered the word sale in the third column of Art. 138 of the 
Limitation Act yet they have not done so. The same word cannot 
mean, the actual sale in one place and the sale which is confirmed 
in another place in the same Act. The omission to alter the word 
‘sale’ into “ sale which is confirmed” may be due to oversight but 
the result of the grammatical interpretation must in law prevail 
when theré is no ambiguity. We observe also that the sale in this 


case took place in June 1878 whereas S. 316 was not modified 
` till 1879. 


Weare of opinion that the courts below are right in holding 
that the suit is barred by Art. 138 of the Indian Limitation Act 
and we dismiss the appeal with costs. 


- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. Present :—Mr. Justice Muthusami Aiyar. 

Padmanabhuni Gurappa Chetti and others Applts (Defts) ‘ia 

V, 

Penugonda Pullayya Chetti and others Respts. (Piffs). 


Civil Procedure Code, S8. 20, 2L—Limitation Act XV of 1877, S. 14, para. 2. 


Where EARE E in a suit have been stayed under S. 20, Civil Procedure Code, 
the plaintiff who reinstitutes the suit in another court is not entitled under S. 12, 
paragraph 2 of the Limitation Act to the deduction of the time between the order 
stayirig proceedings and the return of the plaint. 


Per curiam : Under S. 21 of the Civil Procedure Code the plaintiff is entitled 
to reinstitute the suit in another court without paying any additional court fee 

Krishna'Variar v. Kunji Taravanar, L. P. A. No. 77 of 1892 + and Abhoya 
Churn Chuckerbutty v. Gour Mohun Duit, 24 W. R. (C. R-), 36 approved. 


“Appeal against the order of the District Judge of Kistna at 


Masulipatam dated 29th February 1892 passed in Appeal Suit 
No. 613 of 1891 remanding Original Suit No. 246 of 1891 on the 


file of the District Munsif of Bapatla. | 
eC; M.A. No. 63 of 1892. 





15th September 1898, 
+ See ante p. 190. 
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[271] The respondent instituted a suit in the District Munsif’s 
Court of.Bapatla on a promissory note dated 24th. December.1887: 
He had filed it previously in the Madras.Small Cause Court but that 
Court passed an order on the 12th March 1891, under S. 20 of the 
Civil Procedure Code staying the proceedings on the ground that 
the suit would be better tried at Bapatla. The plaint was actually 
returned only on the 17th of April, the intervening period of 36 
days being occupied by the office taking copies of the record. The 
suit was re-instituted at Bapatla on the 23rd of April. The District 
Munsif held that under S. 14, paragraph 2 of the Limitation Act the 
plaintiff is entitled to deduct only the time between the institution 
of the suit in the Madras Small Cause Court and the date of the 
order staying the proceedings and the time requisite for going from 
Madras to Bapatla and not to the time between the staying of the 


proceedings and the return of the plaint. On appeal the District . 


Judge held that in the circumstances the order of the Small Cause 
Court though pronounced on March 12th, did not take effect until 
April17th, andthat respondent was entitled to the deduction of 
the period between those dates. He accordingly reversed- the 
decision of the Munsif and remanded the case for disposal on the 
merits. | . | 


Defendants appealed to the High Court. 
C. R. Pattabtrama Aiyar for appellants. 


P. V. Krishnaswamt Chetti for respondents Nos, 1 & 2. 


JUDGMENT :—It appears to me that the construction put 
by the judge on S. 14, paragraph 2 of the Act of Limitations cannot 
be supported. That paragraph provides that the interval between 
the institution of the suit and the date of staying proceedings under 
S. 20, Civil Procedure Code, and the time requisite for going from, 
the court in which proceedings are stayed to the court in which 
the suit is reinstituted, shall be excluded from the period of limi- 
tation prescribed for the suit. In the case before me, the order 
staying proceedings was made on the 12th March 1891, the plaint 
was returned on the 17th April 1891 and the suit was re-instituted 
on the 23rd April 1891. If the interval between 12th March and 
17th April 1891 were not deducted the suit would be clearly barred 
and the question for determination, therefore, is whether the plain- 
tiff is entitled to the deduction. It isclear that the language of 


ju. d 
Gurappa 
Chetti 
; De 
Pullayya 
Chetti. 


Guza ppa 
Heiti 
Ue 
Pulla yya 
` Chetti. 


Hee 


Lakshmana 
Alyan 
v 


Ramaswami 
Aiyan. 


[272]:S. 14 does not authorize the deduction. The words “date 


-of ‘the order staying proceedings? and “ time requisite for going 


from the one court to the other,” do not include the interval bet- 
ween the dates of the stay of proceedings and of the return of the 
plaint. The reason for not so including that intervalis that under 
S; 21 of the Civil Procedure Code, the plaintiff is not chargeable 
with any court fee when the suit is re-instituted under an order 
under'S. 20, Civil Procedure Code. Neither the language of S, 14 
nor the intention inferrible from it, lends'support to the judge’s 
opinion. It is argued by respondents’ pleader that by S. 20, Civil 


Procedure Code, a right toask for a return-of the plaint is conferred — 


on the plaintiff. This is true, ‘but the- right -so conferred is not 
intended to extend the period of limitation for by S. 21,. Civil Pro- 
cedure Code, liberty is reserved to him to re-institute the suit with- 
out producing the original plaint or paying any additional court 
fee, There is nothing, I think, unreasonable in this. With reference 
to S. 57, Civil Procedure Code, the same view was taken by this 
court in Krishna Variar v. Kunji Taravanar,.L. P. A. No..77 of 


'1892* and by the Calcutta High Court in Abhoya Churn Chucker- 


` 


butty v. Gour Mohun Dutt 1. , za E į az 
I set aside the order of the judge and restore the decree of 


the District Munsif. Respondents will pay appellants’ costs in 
this and the Lower Appellate Court. 


` ES. 6.17M. 78] 


ba 
L 


IN THE:HIGH COURT OF JUDICATURE AT MADRAS. 


'. “Presént:——Mr, Justice Muthusami Aiyar and Mr. Justice Best. 


Lakshmana Aiyan, minor ‘by his 7 as 
guardian and another Madu- . Appellant (Deft).t | ° 
= rambal Ammal. ~ - 
soog ee ee 
Ramaswami Alyan .. 
-. Joint tort-feasors—Contributiom—Decree for costs—Agreement by one party 
to. pay— Validity of. - ; ; : 

. Where, in a partition between two members of an undivided Hindu family, it 
is-stipulated that the benefit or loss of æ pending litigation at the instance of’ such 
members against a stranger should go to one of them and that the costs decreed 
against them in case of failure should be entirely paid by him or repaid by him‘ to 
the other if recovered from the latter, the-latter who upon the failure of the action 
and upon a decree being passed against them for costs is made to pay them in 
execution of the decree, is entitled to'recover them ‘from the member who is liable 
to pay under the deed of partition. : 
aA _ * See ante p, 190. 
It B. A. No. 1414 of 1892. . 
iy ee 3 ead ` Pr s a4 W. R; (GC. R.) 26. 


we uy , 


1 


+ 





19th ‘September 1893, 


1 


' Respondent (Pf). : z 
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-[273] Per Muthusawmi Aiyar J: The rule that there is no contribution between 
joint tort-feasors is subject to the exception that if the loss. arising from the wrongful 


act i is adjusted by agreement between the wrong-doers, such adjustment i is valid. 


Second appeal against the decree of the Subordinate Judge 


of Kumbakonam i in Appeal | ‘Suit No. 350 of 1891 modifying the 
_ decree of the District Munsif of Mannargudi in Original: pate 


_No.169 of 1890. 


‘The facts of this case appear sufficiently from the following 
judgment of Muthusami Aiyar J. EN" 
R. F. Grant for appellant. | Eo 
V. Krishnaswami Aiyar for respondent. ` i 


Ca 


The following authorities were referred to :—M. anja v. Kadu- 


gochen 1, Thangammal v. Thayyamythu 2, Supet Singh v. Im 


rit Tewari 3, Merryweather v. Nixan 4, Adamson v. Jarvis 5; 
Polloċk on contracts; p. 304; Printing and Numerical Register 
ing ‘Company v. Sampson 6, 
JUDGMENTS :—Muthusami ` Aiyar J: —Appellant ‘and 
Respondent are the sons of two brothers. On the 25th October 
1887 the latter and the father of the former entered into a parti- 


‘tion. An appeal was then pending in the High Court from the 


decision of the Subordinate Court of Negapatam in Original Suit 
No. 63 of 1884 which had been brought by them ona hypothe- 
cation bond executed i in their favour by one Chokkammal Anni 
of Kulikarai. The partition deed provided, inter. alia, that 
appellant’ s father should take for his share all the debts due to 
the joint: family including the amount of the hypothecation.bond 
and that if the appeal then pending was | decided against them 
appellants’ s father should pay all the casts of that litigation both 


. in.the original and.appellate courts. The,. . appeal , (was dismissed 


in; . January 1889, and both the appellant’s father and da dance 
were directed to pay Chokkammal’s costs, E 2 Be 


-d -) One of her judgment-creditors took out. execution. against 
- the judgment-debtors in Original Suit No. 63 of 1884 and recov- 


ered the costs from. the respondent. The respondent’s cd8e!was 
that he wascentitled to recover the money paid-by him-from the-ap- 
pellant and both the courts below decreed ‘the claim. It is urged in 
«f1, (1888) I. L. R.7 M. 89. 2, (1887) I. L-R: 10 M.'518, °°’ 
3., (1880) 1.0. R. 5-C. 720. >., 4, .38m. L. 0. 589. . rd 
5. 4. Bing. 66. ~ .. . -6 L.R. 19 Eq, 462, ` 5 

35 a 


Lakshinäńa 
‘Kiyan 


v! 
Raak Wami 
-iAiyan. 


ag Chek 


-< 


ayan 
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`- [274] second appeal thati the decree for'contribution 1 recog- 
izes a'claim contrary to public policy and that the present suit 
is iù the nature of a suit for contribution brought by € one wrong- 
doer against another. Original Suit No. 63 of 1884 was ‘dismissed 


on the ground that the hypothecation bond was executed without 


consideration and that it evidenced a fraudulent transaction. . It 
is no doubt a clear proposition of law that one tort-feasor cannot 
recover contribution from another but it is subject to this i impor- 
tant qualification (viz.,) that where the loss arising from the ille- 
gal contract is adjusted so that the adjustment is equivalent to a 
payment the adjustment cannot be disturbed.. It, was so held in 
Owens v. Denton l. In that case, the price due for malt illegally 
sold by plaintiff ` was included in an account stated and settled bet- 
ween the praties and it was held by Lord Abinger that the adjust- 

ment was equivalent to ‘payment, in cash and that it came within 
the rule’ “that money paid i in pursuance of an illegal, contract 
shall not be claimed back again. No contribution, i is ‘allowed bet- 
ween joint tort- -fedsors because the community’ of wrong. between 
them isthe foundation ‘of the action, but the same community of 
wtong precludes the defendant from recovering what he has paid 
in consequence of ‘the ‘illegal act. If the loss. arising. from the 
wrongful act is adj usted’ by an account stated between the parties 
or by‘a’ partition deed ‘as in this case, it ‘is equivalent to ay- 
mént ‘side it is no longet necessary ‘for the’ plaintiff to rely on 
the ‘commiunity‘ of wrong’ in support òf his claim, "29s" * 

‘. The same community of ‘wrong that would prevent the plain: 
tiff from claiming contribution if there were an adjustment “by 
partition ‘likewise prevents the defendant from ‘disturbing ‘the ‘ad- 
justment which is equivalent‘to payment. The loss arising’ from 
the decision: in Original: ‘Suit No. 63 of 1884 was aloss-which dé: 
volved on ‘the'co-parcenery family and the -partition deed: under 
which the party who took all-the debts due to the: family “agreed 
to. bear the loss,. if any;. arising from the failure of the suit 
brought by the family. to.recover.one.of those debts is an. adjust: 
ment which the defendant is not at liberty to _go:behind. for raising 
a defence from the community. of wrong in which he: participated: 
The fact that the partition was;made:.pending ‘the decision. of 
the appeal makes no difference in principle. No other -question is 
argued on appeal and I would dismiss the-second appeal, a oa 

1. 5 Tyr. 359. 
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', [275] Best J :—The point urged before us js that plaintiffs 
suit is not maintainable- aş. the agreement sued on is oppned, to 
public policy and therefore void. z pinn SS 


‘The agreement sued on is part and parcel of the partition 
deed urider-which plaintiff and‘his uncle, the father of a ee 
lant defendant, divided the family property. | : 


This decision took place pending Appeal Suit No. 50 of 1887 
in this court. , : l 5. es 


That was an re against the decree of the Subordinate 
Judge of Negapatam, which dismissed a suit brought by plaintiff 
and, his uncle, (the father of defendant) for the recovery ofa sum 
of Rs. 4,000 and’ interest as due under a hypothecation bond exe- 
cuted by one Murugathal Anni. ' This Murugathal: Anni (as lst 
defendant) admitted the then plaintiffs claim, but one Chòkkam- 
mal Anni who was. the 2nd defendant denied'the executant’s right 
to encumber the property and pleaded” that the ‘hypothecition 
bond‘ was ‘fictitious. The finding of this court was that the 
hypothecation sued on was a colorable transaction. : : The appeal 
was therefore dismissed with costs, `," 


As' already. observed it.was. while that-appeal was .pending 
that this plaintiff and the father of defendant effected a partition 
of their family property; and i in. the .deed of partition, . after 
mentioning the pending appeal and after allotting the debt “in 
question to the appellant’s father exclusively if is stipulated that 
the latter shall pay the entire costs of that suit in both courts.in 
case thé appeal should fail; and it is further stipulated that “ if 
Naranappayyan (appellant’s father) does not pay the same and if 
l ahy sums are collected from Ramasami'Aiyan (present respondent) 
in execution proceedings, those sums shall be collected from Naran- 
appayyan by Ramasami Aiyan'damicably or through the court.” 

It is this contingency that has happened’; and the question 
is whether plaintiff 1 is debarred oon recovering the costs paid by 
him by reason of ‘the same ‘having been’incurred ina suit brought 
ona bond which was‘found to be a‘ colorable transaction.’ | 
‘++ This is not a suit for “ contribution” like Manja ` v, 
Kádugochen l and Suput Sing V “Imřit Tewari 2 but for ‘the 
enforcement of one of the térms‘of'the ‘partition deed: Appel: 
~ làht’s father“ would’ have beén ——— [276] entitled ` ‘to the 


2; (1883). I,.L. R::7 M. 89, (1880) IL, R. 5 0, 720, 
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whole’ of the amount then sued for, had the appeal succeeded, 
and-he could not have been. allowed to: disclaim his liability for 
the costs merely because the appeal failed. The contract is part 
and-parcel of: the partition. deed from which it is - inseparable ; 
and unless the partition can , also be set aside, it is not.open to 
the appellant to deny his liability for the amount. now sought to 
be:recovered from him. ao oag 


kJ 
+e l 
= 


This appeal must be dismissed with costs. 
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IN’ THE HIGH” COURT OF JUDICATURE AT, ‘MADRAS. 


l 3 | ” Present : :—Sir Arthur J. H. Collins, Kt. Chief Justice and 
Fe Justice Shephard. i 
D serie (Ist &4th Plffs. 
Pinchakarla Ranganayakulu „and others. and 3rd plaintiff's 
pace = = 7 l l representative),* 


bake : 
v. 


H.'G. Prendergast Esq., aa aoe 
of Police, Kistna District, Masulipatam Respondent (Deft). 


j 


c ‘Police Act (Madras) XXIV of: 1859, S. 49 —Processions—Powers of the police. 


~! Under Madras’ Police Act XXIV of 1859, 8. 49, the police have no power ‘tor. 
: deprive persons ‘going: in procession through a public- street of banners ` or other 


emblems which they may carry. ; 


e ‘ et" f 


` Per Shephard J: The mention’ of'specific things which.the police may do in 
regulating: processions is unfavourable toan-inference in favour of measares which 
are, not mentioned and to their inclusion i in the mere general power -to direct the 
conduct of } processions. 


i one i 


Second Appeal against.the .decree of the District Judge óf ` 


Kistna at, Masulipatam in Appeal Suit No. 1167 of 1892 modify: 
ing the decree of the District Munsif of Masulipatam in Original 
a No. 19-of 1890, 

= "Four Hindu ridens of Masulipatam A the suit 
against the Superintendent. of Police, Kistna District, who; inter: 
fered with a Hindu procession in the streets, of the | ‘town. The 
plaintifis ask for a declaration of their right to’ pass, through - the 
streets with dress, music, symbols. and other accompaniments, for 
an injunction. festraining the defendant and his subordinates.from 





ee ee 


'. #8, A. No. 1679 of 1892, “*. 19th September 1893 


SA ees 


the limited injunction. 
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[279] causing obstruction to stich celebration and'to recover Rs 100 
damages for their interference and for taking’ possession of certain 
banners and removing certain caps etc.,'from the processionists. 
The District Munsif ‘granted the declaration prayed: for and a 


limited injunction but refuséd to award damages, `The © Distiict 


Judge modified the declaration granted by the ene ann set t aside 


a c 


The plaintiffs. appealed to ae High Ccurt. gi : TE | oa 


C. R. Pattabhirama Aigar and R, OFTAN oe for appel- 
lants. 

The Ag. Government Pleader 8. TEE oe 
pondent. . 
JUDGMENT :-—Collins, o. J: _—This was a stil bough by 
four. Hindus against a Police Superintendent of the Kistna District 
asking for a declaration that they havea right ta. celebrate a 
festival in the public streets of Masulipatam , with such music, 
garments, ensigns, etc., as plaintiffs may like, for.an injunction 
restraining defendant and his: subordinates. from interfering with 


~ such procession and for damages for taking possession of certain 


banners and removing certain caps etc., from some of the proçes- 
sionists. Both the lower courts agreed i in granting the plaintiffs a 
deélaration: that they, ‘had a right to celebrate:t in the public streets 
‘4 certain festival but an injinction was'refused and - no ee 
awarded for taking poe to: of certain banners. © 0070 à 


The only point that was argued i in second appeal was that the 
plaintiffs were entitled in all events to nominal damages ` for the 
wrongful act of the Police Superintendént in taking away ‘the plain- 
tiffs’ banners. . It was not disputed that the banners were ‘taken 
away by „the orders: of the defendant but it was contended that 1 the 
defendant acted in good faith, that he was justified i in so ' doing as 
he believed, these particular banners were obnoxious to the Maho- 
medans and if carried, would produce a breach of the peace. ia i 


_It is not disputed hy the Government Pleader. that the plaintifs 


l bad a rigħt to pass in procession through the streets of - ‘Masulipa- 


tam and the only question that arises is, was the defendant -justi- 
‘fied in ‘taking possession of-the banners’ witich - -uniddubtedly he 
removed” from thé! processions ` E carefully. guard.-myself-in- thi 


Ranganayai. - 
‘kullu 


. 
Prendergast! 


Ranganaya: 
‘kulu 


Vi 
_ Brendergast: 
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[2:78] judgment by stating that it is the powers of the police inthis 


District. that I am alone dealing with and both Mr. Pattabhi- 
ramayyar, .. the Vakil, for the appellants, and the Government 
-Pleader, admit that, the. powers of the police over processions, are 
defined by the Madras Police. Act XXIV of 1859. . S.-49 of that 
Act. defines the. powers of the police—they may direct the conduct 
of all assemblies and processions in the public. streets, prescribe 
the routes by which, and the times at which, such processions may 
pass, keep order. inthe public streets and prevent obstructions; 
they may,also regulate ‘the use of..music in the streets on the 
occasion of native festivals and may direct crowds of twelve or 
moré persons t to disperse when- they, have reason to apprehend any 
breach of the péace, ` The powèrs thus given to the police are 
large’and set, out with particularity, but I fail to see-that‘the 
Superintendent of Police has ahy’power to remove fromthe proces- 
sion any bariners’ ‘belonging to the processionists and to order those 
banners to be! taken’ tothe! Police Station: I am of opinion there- 
fore that thie Fespondeat i in ‘taking ‘possession of'the banners com: 
mitted. in law a tortious act, but under the circumstances I: give 
‘only nominal damages, vid.;!one Rupee : in fact only: nominal 


damages has béen asked for. The decree’ must be modified accord: 


ingly and i in aa respects I would dismiss the appeal, 


It is also. allèged that ‘the defendant turned out, of die proces- 
sions cértain persons wearing tinsel caps and robes. Whatever 
right of action these persons.may have against the defendant, it is 
impossible to say that the plaintiffs are entitled to damages. The 
action was-really brought for a declaration and also an injunction 


against the detendant. The plaintiffs have succeeded in obtaining ; 


a ‘declaration’ against the Superintendent of police and no question 


was raised before us whether such a declaration was’a proper one, ` 


or whether the four plaintiffs could jointly bring such an action. 
Tke District Munsif has ` found that thè plaintiffs preferred a 
seriously false allegation that their procession was entirely stopped 
and faking into consideration all'the circumstances of the case 


{J would direct’ that each party -bear his or their own costs through- 


uthe oo 


Geo eee. ee er a B ea aoe 
. Shephard, J :—As observed by the District Judge this case 


.iş really a simple one, . Jt has been unnecessarily complicated by 
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[279]the nature of the reliéf asked-for and by the defence Set up by’ Ranganayact 
the defendant. The simple question is whether the plaintiffs have si 
suffered any wrong ‘at the hands of the defendant’and if sò to what’ Pendergast] 
damages they are éntitled. Thatiis the only question that ought! 

to have been tried, for the case is not one in which a declaration or: 

injunction is either necessary or proper. On the’ contrary -such; 

relief is obviously futile forit could bind only the defendant. per’? 

sonally. - There is however no appeal filed ‘on his behalf and it tsi 

only necessary to mention it as a reason for dismissing the appeal 

so far as it seeks tos ooi any relief of that character .for oe 

a: : pale, Siege ce co fe ae 


We must- take fhe finding al i fact as a 7 the District 


t ryeper 


Judge in para. 3 of his judgment. There it is found ‘that. the 
defendant took possession of two banners and that he turned out 
of the procession some singers and then permitted the procession. 
to proceed, It is of these acts that the plaintiffs complained i in the, 
9th para, of the plaint. Iris not explained, how the plaintiffs come, 
to treat these acts of the , defendant as, torts for which they. have a. 
joint right of action. No objection, however, was taken, on, that, 
ground, The. District. Judge holds that the defendant was justified, 
in doing what he did because there. “was danger ofa breach of the, 
peace. and the action was taken in good faith to prevent it, Iti is 


this ruling which is questioned i in the appeal before eee eer 


_ , Prima facie the act of the defendant in taking away banners 
from the by hands of the, plaintiffs and keeping them, is wrongful. 
That | is the only act of which the plaintiffs persońally complain, 
: Such an act constitutes a trespass and however laudable’ the motive ve 
° may ‘have been, the injured pèřson is entitléd to ‘damages. phe 
defendant i can only be. excused ° ‘tron liability’ if ft'"is shown‘ ‘that! 
as a Superintendent of Policé‘he was by law justified in’ ‘doing what 


otherwise would have beén’ wrongful. | Php e ea aes: eh Mat 
aot Be i} ae ae 


i ee e es es | 

s F Ai Section of the'Madraś' Police Act gives the Qupertt 
intendent power as- occasion ‘requires: to direct; the conduct ofall 
assemblies and processions and prescribe the routes by which they 
may pass. _ It also gives him power to regulate the use of music 
in the'stréets on the occasion of festivals and ceremonies tind 
lastly'to direct'all crowds’ of twelve’ or more persons°to’ disperse 
when he has reason to apprehend any breach of the peacégirsisti 
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Ranganaya” + « [280]: S.` 21 of the same Act declares thé general duties of 
pal ‘Police Officers including that of using their best endeavours to 
` Pendergast’. preserve the: ‘peace. ‘It is arguéd on behalf of the respondent that 
these. provisions of the Act justified him in taking away the banners 
from the plaintiffs and that, although an express power to do such 
acts is not given by the Act, it must be taken to be included in: 
= the larger: powers which:are conferred. It may not unreasonably: 


' be said that on occasions serious incovenience and risk‘of disturb- 
ance’ is likely ‘to’occur if the: police does not possess'the power of 
`- depriving persons of banners; emblems or other objects which are 
calculated to: provoke a breach of the peace on the part of persons, 
to whom they are obnoxious. We must, however, see whether 
such a power is conferred by the législature. With regard to 
' processions express provisions are made of a particular character 
dnd under certain conditions, power is given to disperse crowds, 
Thé latter provision does not, in mylopinion, relate to processions. 
With regard | to processions ‘the Superintendent may as occasion 
cf requires do certdin things, but the ‘Act does not say he’ may take’ 
away flags of obnoxious devices carried by members of the proces ‘ 
~ sion and I do not see on“what ‘principle it can be said that the 
legislature intended to give this power ‘by implication. On the 
contrary the mention of specific things which may be done is ún- 
favourable to any inference i in o of measures which are not 
mentioned. “° . 


Tn ‘my opinion the respondent has failed to show that his acts 

_ are ‘fendered legal by the provision of ‘the Police Act and it is’ not’ 

_ said: that there i is any other statute under which he can claim , 
TEN immunity; Chapter. XU of the Criminal Procedure-Gode: gives | 
Ses the: ‘police. certain powers” in ‘the way of, preventive action but the 
oe present, case,cannot be brought. within its. provisions. _ It follows 
-:-. that the District Judge was wrong in refusing to give damages but 
- <. having regard to the other findings of the District Judge and the 
finding of the District Munsif on the question of damages, I, think 

thatcnominal sdamages only. should be; awarded. ; 

Meh I soi modify the aes of the District Judge by giving the 
plaintiffs, one-Rupee damages. . In other respects I would dismiss 
- the appeal and, I Canes direct each party to bear his .own.costs 


l throughout, : ME a ee “gt S a o OR Ae ae 


» 
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° [281] IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


. Present : :—Sir Arthur J. H. ‘Collins, Kt, Chief Justice and 
Mr. Justice Shephatd. 


Ayya Patter oat | = Petitioner. * 


Kalyani Amma ii Counter- petitioner. - 


Criminal Procedure Code, S. 488—Child—‘Unable to maintain itself!’ — 
Malabar law— Nairs, ` 
~ The child of a Nair woman by a Brahmin with whom she consorted is ‘entitled 
to an order for maintenance against him under S. 488 of the Criminal Procedure 
Code. 


Petition under Ss. 435 and 439 of the Criminal Procedure 
Code, praying the High Court to revise the order of the Head 
Assistant Magistrate of Malabar dated 6th March 1893 in main- 
tenance case No. 20 of 1892 on his file under S. 488 of the 
Criminal Procedure Code. 

One Kalyaniamma, a member of.a Nair tarwad, applied under 
S. 488 of the Criminal Procedure. Code to the Head-Assistant 
Magistrate of Palghat for maintenance for her infant child against 
the petitioner, one Ayya Patter, who she alleged was the father 
of the child. The petitioner denied that he was the | father and 
contended that even if he were he was not liable to pay for its 
maintenance as according to the Marumakkathayam law of Mala- 
bar by which the respondent and her child were governed, the 
tarwad of the respondent was bound to maintain the child, and 
that it had sufficient property to do so and was actually maintain- 
ing the child, that therefore the child was not unable to maintain 
itself within the meaning of S. 488 of the Criminal Procedure 
Code. The Magistrate found that the petitioner was the father 
of the child and held that he was bound to pay for its‘ mainten= 
ance. The material portion of his judgment is as follows :— > ` 

“ Before passing from this point I must mention that S, Y, 
clause 3, of the Criminal Procedure Code has been relied upon as 
showing that S. 488 was not intended to apply to cases like the pre- 
sent. Clause 3 states that ‘in the absence of any specific provisioñ 
to the contrary nothing ‘herein contained shall affect any "Special 
or local law now in force’ and it is contended that an order of maini- 
tenance in favour of a Nayar child against its father affects the 

* Cri. Rev.Case No. 3388 of 1893, 20th September 1893, 
36 
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[282]: Marumakkathayam law as now observed by the Nayar ċm- 
thunity. This argument appears to ‘me to involve several fallacies. 
Firstly, the term ‘law’ used in the clause must I think. be taken 
to mean ‘enactment’ and the ‘Special and Local laws’ intended to 
be saved must be taken to mean only special or local acts of: the 
legislature which in the absence of any specific provision to the 
contrary it was not intended should be affected: and what is 
khown as Marumakkathayam law is only the usage prevailing 
among the Nayar community. Secondly, even if the clause was 


intended to save the usages of particular classes it must be said 


that the application of S. 488 to a case of the present kind ‘affects’ 
the customary law prevailing among the Nayars. It does not take 


_ away any rights or duties already existing. The utmost that can 


be said for the defence is that the father is not legally liable civilly 
to maintain the child, The imposition of a liability where none 
existed before and the creation of a corresponding right can hardly 
be said to affect the customary law as already existing. The cus- 
tomary law.can be said tó be ‘affected’ only if a right or liability 
ee under it is. taken avey 


ú A more important question arises in regard to the meaning of 
the’ expression ‘unable to maintain itself.’ It has been contended 
that the maintenance.of the child being a charge upon the tarwad 
property it is a matter for enquiry "if the tarwad funds are in- 
sufficient for its support, and only in case they are insufficient 
could the father be called upon to maintain the child. Im view to 


' this contention evidence has been taken of the means ofthe tarwad. 
It appears that the tarwad receipts come up to about 700 paras of 


paddy -which at the average price of paddy prevailing in Palghat 


means an income of about Rupees 300, deducting the land assess- 


ment and other expenses incidental to the maintenance of the estate, 


‘the sum of Rupees 280 is -the utmost that can in'my opinion be: 


taken as available for the feeding of the members of the tarwad. As 
there are about 20 members in the tarwad and each “individual 


will on an average require at least about: Rs. 3 per mensem for 


bare feeding it follows that the’ feeding expenses of the members 
of the tarwad should considerably exceed the means at its disposal. 
The petitioner states that tinder the present reduced circumstances 
of her family,-the tarwad gives only one meal a day to each ofits 
members and the latter, are expected to earn the other meal for 


Ld 
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[283] themselves. - Some have private -means aid others have to 
work for their bread. It has been suggested i in this connection that 
the petitioner has private means’of her own but the evidence on 
this point is mostly hearsay and if any persons owed money. to the 
petitioner the latter is not likely to have denied it in the witness 
box. Somie of the witnesses even went the length of asserting 
that the petitioner bribed her present husband to marry her. I 
have only to say that I do not believe this extravagant story. 


“I am of opinion therefore.that if the means of the tarwad 
of the child have anything to do with the liability of the father to 
maintain it, it can be safely asserted that in the present case the 
tarwad is too poor to take the responsibility off the shoulders of 
the counter-petitioner. 


“ But this whole argument about the means of the taward 
as having any bearing on the question of the liability of the father 
to maintain his child appears to proceed on an erroneous interpres 
tation of the expression ‘ unable to maintain itself.’ It has been 
construed by the learned vakil for the counter-petitioner. to mean 
‘having no other resources to-fall back upon’—and it has been 


| urged that before a father could be called upon to maintain his legi- 
timate or illegitimate child. it should be affirmatively established 


tbat .all other resources have been indented upon and exhausted. 
This construction appears to me incorrect. By ‘ unable to main- 
tain itself,’ I could understand unable to earn its own livelihood. 
S. 488, Criminal Procedure Code, draws a distinction between the 
wife and the child in respect of the period of liability of the hus- 
band or father as the case may be, The husband becomes liable 


for the maintenance of his wife and continues so liable irrespective . 


of the means or age of his wife.- That there may be.separate pro- 
perty. of the wife or that she is able to earn her own livelihood are 

considerations foreign to the issue in hercase. In the case of the 
child however as it is not reasonable that the father should for ever 
be burdened with the liability to maintain his child and as there is 
an age at which the child should be able to maintain itself it is 


‘necessary to provide for the liability of the father terminating at 


a certain point and this point is ‘ when the child becomes able to 
maintain itself.’ This-age must- necessarily vary with the sex of 
the child and also-with different communities. Generally a boy 
may be expected to be able to earn his own livelihood between: the 


ane Patter 


l Rala. 


Amiha, 


Ayya Patter 


“Belyani- 
Amma. 


284 THE MADRAS LAW JOURNAL REPORTS. VOL. itt.. 


[284] age of 14 and his attaining majority. In the case of a-girl 
subject to Hindu law she must be considered to be able to earn her 
own livelihood as soon as she marries and goes to her husband’s 
home or even if she does not marry and settle down in life she must 
be taken to be able to earn her livelihood when she attains a certain 
age and is able to take care of herself. Great reliance has been 


‘placed by the learned Vakil for the defence on the ruling of the 


Madras High Court quotedat page 1166 of Weir’s Criminal Rulings 
(3rd Ed). In that case the father of a Hindu girl had been ordered to 
pay for her maintenance. The order was apparantly passed when 
the girl was a child. About seven years after the order was passed 
the girl was married and presumably began to live with her husband 
who was willing to maintain her. The father thereon applied for a 
cancellation of the order making him liable on the ground of the 
‘change of circumstances’ of the daughter. The Head Assistant 


Magistrate rejected the petition for cancellation on the ground 


that the husband is not bound to maintain his wife until she at- 
tains puberty and the nuptial ceremony is performed. The High 


Court held that even on the view of the husband’s obligation taken 


by the Head Assistant Magistrate, his order cannot stand. The 
learned judges proceeded on the ground that ‘the husband has 
undertaken the obligation and his wife the petitioner's daughter is 
no longer in a position to require an allowance from her father.’ 
——] have underlined the words of the judgment which I consider 


lay down the principle on which that case was decided, The judges - 


admitted for the sake of argument the view of the husband’s obliga- 
tion expressed by the Head Assistant Magistrate. This view was 
that the husband was not at the time when the cancellation of the 
order was applied for, liable to maintain the wife, yet because as a 


matter of fact he had undertaken the obligation and because the 
girl did not need the father’s maintenance, the old order making 


the father liable had to be cancelled. The question was narrowed 
down to a simple issue of fact whether the child was unable to 
maintain itself. In the peculiar circumstances of that case the 


court-held that-‘it was not unable,” The decision of the High 
Court: -does not appear to my mind to warrant the construction of 


S. 488 pressed upon me on behalf of the defendant. Could it be 


meant that in every case in which a mother prays for an order on 


behalf of a child against its father for its maintenance, it is com- 
petent to the father to ask that the court should enquire if the 


a 


` 
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[285] mother had exhausted all sick resources available. for. the 
- child’s māintenance.? Inmany cases it may happen that. the 


summary ' rémedy provided i in S. 488 of the Code is the .only 


practicable remedy open to a deserted woman or child and to put | 
her off when she seeks this remedy with the excuse that she has. 


other remedies open to-her in the civil courts ‘which should be. 
exhausted, is to deprive her wholly of the benefit of S. 488 ‘for her 
children. Again there are sometimes instances in. which it is 
necessary to put the criminal law into motion of the court’s own 
accord. Suppose it' happens that a motherless -Nayar child is 
forsaken both by its father as well as by the tarwad and the court:in 
the interests of justice calls the father to show cause why he should 
not be ordered to maintain his child. It can hardly be contended to 
be a reasonable reply for the father, to say that the civil remedy 
against the tarwad must first be attempted and proved to fail.” 


| P. R. Sundara Aiyar for petitioner. 


T, Rama Row for C. Sankaran Nair and Stephen Andy for 
counter-petitioner, ' 


. Sundara Aiyar :—The fea is that the tarwad had proper: 
ties which are certainly enough to maintain all its members includ- 
ing the respondent’s child. The Magistrate says that the income 
is not enough to maintain the members, . If so, the corpus of the 
estate must be used for the maintenance of its members. The 
child here has property by selling which at least it can maintain 
itself. The section does not give a right to maintenance where 
the interest or income is insufficient for maintenance. 


ae Shephard J: ft Unable to maintain itself ” ' seems to refer to 
the age of the child and its incapacity to earn, ‘The child cannot 
get hold of the property ‘of the tarwad. | 


Sundara Atyar:—No, suppose the child has property yielding 
a large income. It would not have been intended to entitle it;to 
maintenance as against the father. Itis not the case that the 
tarwad is unwilling.to do everything necessary to. maintain the 
child up to the point of selling the estate. The respondent i is not 
supported i in her noyel application by the tarwad, Without show- 
ing that there are no tarwad properties, or that the tarwad i is 


unwilling to maintain the child, the application i is not- sustairiable.. 


My-next contention is.that-S, 488 is not intended to apply-to Nairs 
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[286] or other people who are governed by the same law. The 


object of S. 488 is only to prevent vagrancy. See Stephen’s History > ` 


of the Criminal law of England, Vol. III, p. 342 and the observa- 
tions of Jardine J. In re Gulabdas Bhaidas 1. The statute 
can therefore apply only where the child has no legal relations 
bound to maintain it. An illegitimate child in England had no 
legal claims upon any one. It was therefore’ necessary to cast 
on some one the burden of supporting it, and the law properly 
fixed the liability on the father. But in Malabar the tarwad is 
bound ‘to maintain every child born of the woman belonging toit. 
All children are legitimate there. The father is not'bound to main- 
tain the child, that duty devolving on the tarwad. The case is 
not therefore within the mischief of the statute. Moreover, having 
reference to paragraph 2 of S. 1 of the Criminal Procedure Code 
that- the Code is not to affect “ any special or local law now in 
force,” S. 488 cannot apply to Nairs because they have-a special 
law that the father is not bound to maintain’ the children. The 
result of holding otherwise would be to affect the present law 
which exonerates the father from the liability and to introduce a 
very serious change in the family relations of the community. 


Shephard, J If the father is not bound to maintain the 


child, that is not a special law but only the absence of a law. 


Sundara Aiyar :—The law absolving a person from liability 


‘is. as much a law as one making him liable. 


Chief Justice:—The sooner the change is introduced the 
better. l 


. Sundara Aiyar :—There is one further contention, A child 
under the actual care and guardianship of another and that the 
legal guardian cannot claim maintenance. See Weir’s Criminal 
Rulings, pe 1106. Here admittedly the child is under the guardian- 
ship of the tarwad, and there is no allegation or proof. that the 
tarwad is unwilling to maintain it. 

The respondent was not called upon. 

JUDGMENT :—As the facts are found, there is no doubt 
that the,order is right. There is no foundation for the suggestion 
that the law enacted by the Code does not apply to Malabar. 
The petition is dismissed, 

Ordered accordingly, 7 


1. (1891) I. L. R. 16 B. 269. 
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' [en a THE HIGH COURT 97 JUDICAŤTURE : 
AT MADRAS, 


[S.0.°47; M, 218-7" 
Present:—Mr. Justice Muthusami Aiyar and Mr. Justice: Best. 
Chowter Unhamma Devi ves Appellant (PIff).* 
Ve - 
Vaikunta Hegde and others Respondents (Defts). 

Landlord and tenant - Notice to guit—Denial of title—Assertion of mulgent 
right—Forfeiture. 

. The assertion by a tenant from year to year ofa tigen right does not 
EAE to such a denial ofthe landlord’s title as will work a forefeiture of his right 
as tenant and notice to quit cannot be dispensed with on the ground of such an 
assertion of mulgeni right. Viven v. Moat, (1) distinguished. 

In order to work a forefeiture there must be a direct repudiation of the relation 
of landlord and tenant or an assertion of facts which are either expressly or by 
necessary implication incompatible with the existence of such relation: 

Per curiam: It is settled law that the denial of title for the first time in the 


suit does not disentitle the tenant to notice. 
[Fol]: 6M. L. J. 59; 17 A 45:81 M 361—18 M L. J. 153; 20 M. L. J 416. 


Dist: 90. W. N. 460. 
Ref: 18 C. W. N. 919.] 
Second appeal against the decree of the District Judge of 


South Canara in Appeal suit No. 405 of:1890 confirming the 
decree of the District Munsif of Karkal in Original Suit No, 323 
of 1889. 
- The facts of this case are sufficiently stated in the following 

judgment of the High Court. 

K. Naraina Row for appellant. 

K. P, Madhava Row for respondents. 

JUDGMENT:—This was a suit brought by appellant to gei 
respondents. Both courts concur in finding that respondents 
Nos. 2 to 4 are, and have long been, in possession as tenants. 
Their case was that they were mulgeni tenants and they set up 
their mulgeni right in 1880 long prior to the suit. The District 
Munsiff considered that they did not prove the mulgeni right but, 
on appeal, the judge thought it unnecessary to determine the ques- 
tion. But both courts found that no notice to quit had been served 
upon: respondents Nos. 2 to 10, and upon that finding, the judge 
dismissed the suit with costs. For appellant it is contended that 
as ‘respondents set up a mulgeni right, he was absolved from 
his obligation to give them notice to quit. There is no doubt 


- #8, A. No. 34 of 1882. 18th September 1893. 
"Oh L, R. 16 Oh, D. 780. 
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[288] that a tenant from year to year is entitled to reasonable 
notice. So it was held in Abdulla Rawutan v. Subbarayyar, 1 
the reason being that the duration of a tenancy from year to 
year is indefinite and that it is part of the landlord’s case to show 
that he had determined the tenancy prior to suit by sufficient 
notice to quit. Nor is there any doubt that the tenant forfeits 
this right to notice by denying the landlord’s title prior to suit, 
It is also settled law that the denial of title for the first time in 
the suit does not disentitle the tenant to notice, for the’ reason 


_that the plaintiff is bound to show that at the date of suit he had 


a complete cause of action: and subsequent denial of title, even 
if false, does not release the landlord from proving his case or 
amount toa waiver by the defendant of his right to notice, 


' Subba v. Nagappa 2. The question therefore arising for decision 


is whether setting up a mulgeni right is a diclaimer of title such 
as disentitles to notice. As far as we are aware, this is the first 
time this question arises in this court. When a mulgeni right 


is set up, the landlord’s title is, in fact, not denied ; on the ‘other - 


hand, the relation of landlord and tenant is admitted; what i IS 
denied being the particular kind of’ tenancy under which the 


tenant holds possession, This denial includes no doubt a denial 
of the contract or the tenure under which the tenant coms, 
“menced to hold, but it is not, we think, on that ‘ground a denial 


of title. As pointed out in Woodfall’s Landlord and Tenant; 
(13th Edition), page 325, there must be direct repudiation of the 
relation of landlord and tenant or an assertion of facts which 
are, either expressly or by necessary implication,. incompatible 
with the existence of such relation. For the appellant, howeyer, 
our attention is drawn to Vivian v. Moat 8, and to the observatjons 
of Justice Fry. The ground of decision in that case was that the 
claim to hold at a customary rent was inconsistent with the grdi- 


nary relationship of landlord and tenant, and that it amounted toa , . 


suggestion that the landlord was not an ordinary landlord but 
either lord and manor or owner of some other right which gave 
him a right to customary. rent and to nothing-‘more. We cannot 
say that in the case of a mulgeni in South Canara, the landlord is 
in the position of a lord of the manor in England or that the rent 
reserved is not often substantial. The tenures are not alike and 


we do not think it safe to extend the rule laid down in Vivian ve 


1. (1878) I. L. R. 2 M. 346. 3, (1888) I: L. R. 12 M. 354, 
3, L. R. 16 Ch. D. 780. ae 
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[289] Moat to this country especially as the ile: is- substantially 
one of forfeiture. The High court at’ Calcutta considered that 
Vivian v. Moat was not’applicable in Bengal; in Kali Krishna 
Tagore v. Golam Ally 1. It was also held by the Bombay High 
Court in Haji Sayyad v. Venkta ®, that the defendant’s unsuc- 
cessful-attempt to prove himself a aiuleenidad did not-exonerate 
the plaintiff from proving the lawful determination of the chalgeni 
holding. The decision of the judge ts rent ales we dismiss the 
second appeal with costs. 


~ 


+ 
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i [S. c. 47M. 209.] Mia 
IN THE HIGH! COURT OF JUDICATURE AT MADRAS 
Present :—Mr. Justice Muthusamy Alyar. = 


Oula and others ...  Applts. damia paa 
v.- | 
' Beepathee and another .£ Respondents (Petitioners). 


Civil Precedure Code, Ss. 367, 588, Cl. (18)—Sole ie of plain? ‘iff 


-— Denial of. representative charecter. 

The procedure prescribed by S. 867 of the Civil Procedure Code is to be followed 
not only when two or more persons claim in opposition to each other to be the legal 
rapresentatives of a deceased plaintiff but also when the representative character of 
a person who alone claims to be the legal representative is denied by the defendant. 
An order adjudicating on the representative character of one who alone claims to 
be the representative is appealable under 5. 588, Cl. (18). 


The bringing in of a representative on the record is not- mere formal aot and 
there must be a complete judicial enquiry and determination as to whether the 
claimant is the proper representative. : 

[Ref. 27 B. 162." Dist. 26 M. 224—12 M. L. J. 280.]- - 

Appeals against’ the orders of the Subordinate Judge of South 
¢ Canara dated 18th January 1891 passed on Civil Miscellaneous 
Petitions Nos. 572 and 573 of 1891. ' 

“The facts of this case appear sufficiently from the following 
jucement of the High Court. 

In C.M. A. No. 65 of 1892. 

R. Ranga Row for C. Ramachandra’ Row SALAS ror 
appellants. 

K. Naraina Row for EE a me 

In C. M. A, Noi- 66 of 1892.: 


> C. R. Pattabhirama Aiyar for ‘appellants. 


` *G M. A. Nos. 66 and 66 of 1892. 18th September 1898. ` 
-L (I886)1. L. R. 18 O. 248 at 954. ` 2 (1890). L, R. 15B. 418. ~ 
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[290] K. Naraina Row for repondents. ; 
The Court delivered the following 
. JUDGMENT :—This wasa suit brought by one Kutti Ham- 
mad upon-a bond executed by his late, uncle Abdul Rahiman. 
Kutti Hammad having since died, Beepathee and Kunhipathee 
claiming to be his sisters by adoption, applied to have their names 
entered on the record in place of the. deceased plaintiff. The 
third défendant denied the adoptions but the Subordinate Judge 
granted the application without proper enquiry and ordered that 
the suit be proceeded with. Hence this appeal. It is contended 
efor the appellants that the Subordinate Judge gave them no 
opportunity to disprove the alleged adoptions and that the admis- 
sion made by the deceased plaintiff is not binding upon them. It 
is also urged that before respondents were admitted as supple- 
mental plaintiffs, the procedure prescribed by S. 367 had not been 
complied with and the factum of the adoptions determined. On 
the other hand the contention for respondents is that the Subor- 
dinate Judge has acted in accordance with the provisions of 
S. 365 and no appeal lies from the order made under that section, 
As regards the preliminary objection that no appeal lies, it 
cannot be maintained. In this case.the third defendant denied that 
Beepathee and Kunhipathee were the legal representatives of the 
deceased plaintiff and it falls, therefore, under S. 367. An appeal is 
allowed from the order made under that section by S. 588, Clause 
18, .I am unable to accede to the contention that S. 367 applies 
only when two or more persons claim to be legal representatives of 
the deceased plaintiff and that it is not applicable where there is 
but one claimant and the defendant denies his representative char- 
acter. Section 365 provides that in case of the death of a sole plain- 


. tiff or sole surviving plaintiff, the legal representative of the deceas- ° 


ed may, where the right to sue survives, apply to the court to have 
his name entered on the record in place of the deceased plaintiff 
and the court shall thereupon enter his name accordingly and pro- 
ceed with the suit. The section pre-supposes that the claimant és 


_ the legal representative and then prescribes the procedure which 


ought.to be followed. S. 367 enacts that if any dispute arise as to 
who is the legal representative of a deceased plaintiff, the court may 
either stay the suit until the fact has been determined in another 
suit or decide at or before the hearing of thesuit who shall be admit- 
ted to be such legal representative for the purpose of prasecuting 
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[291] the suit. The language is’wide enough to include a sole 


claimant whose representative character is denied by the defendant: 
Reading the two sections together, they show that when there is 
no dispute as to the applicant being the legal representative, the 
procedure prescribed by S. 365 is to be followed and either when 
the representative character is denied or when two or more per- 
sons claim it, the procedure prescribed by S. 367 should be fol- 
lowed.: -The bringing in of a representative on the record is not a 
mere formal act and there must be a complete judicial enquiry 
and determination as to whether the claimant is- the proper repre- 
sentative. Thisis further made clear by thé procedure prescribed 
when the legal representative of a deceased sole defendant’ is 
brought on the record. In that case’ the court is bound to enter on 
the record the name of the person who is alleged by the plaintiff to 
be the legal representative, liberty being reserved to the person 
who is so made defendant to object that he is not the legal repre- 
sentative. When the plaintiff makes the application and causesa 
new defendant to be put onthe record, he does soat hisown peril 
and if the new defendant is not really the representative of the 
deceased defendant the plaintiff will not be able to execute the 
decree. On the other hand, when a person is substituted for the 
deceased plaintiff, it is the act of the Court and the 
substituted person realizes the deceased’s estate. The Court 
must, therefore, satisfy itself that’ the substituted person 
is the real representative at or before the hearing of the suit 
and then deal with it according to law. In the case before 
us, the Subordinate Judge admitted two documents anda Judg- 
ment in evidence and acted upon them without giving the defen- 
dants an opportunity to prove their allegation, and I cannot say 
that there was a proper judicial enquiry. The order of the Subor- 
dinate Judge is set aside and he is directed to hear all the 
evidence which the parties may adduce and after holding a proper 
judicial enquiry, determine whether petitioners are entitled to be 
admitted as the legal representatives of the deceased Kutti Ham- 
mad for the purpose of prosecuting the suit, and then deal with 
the suit according to law. Costs of this appeal will abide and 
follow the result and be provided for in the revised Judgment or 
order. ) | 
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i a [292] IN THE HIGH-COURT OF JUDICATURE’. 
ee Na ‘AT MADRAS. g 


Present :—Mr. Justice Muthusami Aiyar. 


Pudia Kovilagath Srimanavedan alias Petitioner (8th (Deft). 
Kunhanujan Rajah Avergal. . 
eS v. 
Mudichan Kondi Anjela ... Respondent (Piff). 


. Landlord and tenani—Transfer of Property Act IV of 1882, S. 108, Cl. (j)->. 
Purchaser of bease—Liability to pay rent—Taking possession. 


Srimanave- _, Whe purchaser of a lease-hold intereat is bound to pay rent to the lessor at 
dan though he has not taken possession of the property. 
v. 
Anjela. Petition under S. 25 of Act IX of 1887 praying the High 


Court to revise the decree of the Subordinate Judge of South 
Malabar at Calicut in Small Cause Suit No. 65 of 1892. 


The facts of this case appear sufficiently from the following 
judgment of the High Court. 


~ 


P.-R. Sundara Atyar for set onek: : we 


P. 5, Sivasami Aiyar tor V. C. Destkachariar for counter- 
petitioner. 


JUDGMENT :—This was a suit me house- ica The janse 
was let to the 1st defendant under a. kulicbit which he executed on 
the 23rd September 1888.. The 1st defendant assigned -the lease 
to one Ali Koya and defendants Nos, Zto 7 are his heirs. . The 
8th defendant purchased Ali Koya’s interest at a court sale. The 
plaintiff claimed Rs..210 as the balance of rent due by all the 
defendants. The 8th defendant did not enter into possession and 
stated that he did not desire.to take possession under his sale certi- ~ 
ficate though it was his intention to insist on his claim as purchaser ® 
so far as.the Improvements made by Ali Koya are concerned. The 
Subordinate Judge held on the small cause side that as the princi- 
pal lessee, the 1st defendant was liable for rent, that defendants 
2 to 7 were also liable as Ali Koya’s heirs from date of Ali Koya’s 
purchase and that the 8th defendant was liable for rent from the 
date on which he purchased Ali Koya’s interest. The 8th defend- 

„ant is the petitioner in revision before me and it is contended for 
him that unless he enters into possession as purchaser, he is not 
liable for rent under S. 108, Cl. (j) of Act IV of 1882. It is not 
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[293] denied that únder the English law the assigriee‘of a lease may 


be sued on covenants which run with the land, although he has‘not 
taken actual possession :of it, and that a covenant to pay rent is a 
covenant running with the land (Woodfall’s Landlord and Tenant, 
p- 239). The reason for the assignee’s liability is the privity of 
estate created by the’assignment as between him and the’ original 
lessor and the privity arises from the vesting:of the assignor’s 
interest in the assignee. The question, therefore, is whether, :as 

argued on petitioner’s behalf, S. 108 (f) of Act LV of 1882 renders 
this view inapplicable in this country. That clause provides that 
the lessee may transfer, absolutely or by way of. mortgage ‘or sub- 
lease the whole or any part of his interest in the property and the 
lessee shall not by reason of such transfer-cease to be subject to 
any of the liabilities attaching tothe lease. But from this it’ does 
not: follow that the transferee is not also liable. .The lessor may at 
the same time sue the lessee upon his- express covenant and :the 
assignee upon the privity of estate though he.can have execution 
against one only, Woodfall’s Landlord and Tenant, 11th Ed. 238. 
I-do not therefore consider that .this petition can be supported 
and I. dismiss it with costs. ES 
ae pe y pote te a g Se. Oe 
Ju ee ; - ES.-C. 17-M 228] = © © ore 
IN THE HIGH coU RT OF JUDICATURE- AT- MADRAS. 


Present :—Mr. Justice Muthusami Alyar. OO hae : 
Stee eee ae y te el aa i ALEN 
Sund: ura Gopalan | Re an ne Petitioner r (Def. an 


| wed lo4 a | v. -+ a a 
Venkilavarada a and another ... (Resp Pij. “and 
S | es Plff’s representative): 


Court sale—Partial failure of title —Refund of purchase- money— Warranty of 
title—Civil Procedure Code, S. 315. 

. When itis found that’a judgment- debtor had no saleable interast in- a portion 
of the property sold by‘court in execution of a decree, but that He was entitled. to 
the remainder, the purchaser i is not ‘entitled to the refund of a proportionate share 
‘of the purchase- -money with reigronog to ‘the Property i in which the judgment- debtor 
had no saleable: interest. - 

There is no implied warranty of title in a court sale as in a. private sale, - 
_[Foll: 28 C 235 ; Ref. 21 B.424; 28 A 865 .Diss: 87 C67.) -- 


Petition under S. 25 of Act IX of 1887 praying the High Court 


to revise the decree of the Subordinate Judge of Madura (West) 


in-Small Cause Suit No. 950 of- 1891. , 
O. R. P. No. 458 of 1892. ke wes ce es 25th September 1893. 








Srimusidve- 


dan: ` 
v p - 
--Anjela. 


£ “l-e Y 
meee 4 


Sundara 
Gopalan 
v. 
Venkata- 
varada 
Aiyangar. 


Sundara 
“opalan 


v. 
Venkata- 
varada 
Aiyangar. 


g 
ra 


» 
oe a 


‘994 THE MADRAS LAW JOURNAL REPORTS. VOL. Ill. 


. [294] The facts of this case are sufficiently stated in the’ 
following judgment of the High Court. 

P. R. Sundara.-Aiyar for petitioner. 

S. Biligirt Aiyangar for counter-petitioner. 

JUDGMENT :—The petitioner is the judgment-creditor in 
Original Suit-No. 25 of 1881 on the file of the Subordinate Court 
(West) at Madura and the counter-petitioner is the purchaser at 
the: court sale held in éxecution of the decree passed therein 
against one B: Krishnasami Chetti. The auction-sale was held on 
the 27th July 1885 and it was since found that a portion of the 
property sold valued at Rs. 60 belonged to one Velayudam at the 
date of the sale. - The counter-petitioner thereupon’claimed.a 


refund of the purchase-money, and the Subordinate Judge ‘decreed - 


the claim on the small cause side, It is contended for the peti- 
tioner that as Krishnasami-Chetti had some saleable interest in the 
property sold, the counter-petitioner is entitled to no refund at all 
It is true that in Kunhamed v. Chathu 1, it was held that where 
the judgment-debtor had some saleable interest in the property 


sold the court had ño jurisdiction to make an order under S. 


315 for refund of the purchase-money or any part thereof. But 
the question that now arises for determination is whether the 
purchaser may in a regular suit, claim a refund in proportion to 
the extent to which the judgment-debtor had no interest in the 
property sold. With reference to a sheriffs sale the Privy 
Council held in Dorab Ally Khan v. Abdoo} Azeez and another 2, 
that‘ in India the vendor’s liability to-refund the purchase-money 
in respect of a private sale’ is governed by the English law 
relating to the sale of chattels and that law as laid down in 


Eichholz v. Bannister 8, is that there is an implied warranty 


on the part of the seller that he is the owner of the goods, 
This is in accordance withthe law as laid down in S. 55, Sub- 
S. 2 of Act IV of 1882. But in the case before me, the sale was 
not a sale by private contract but a sale in “ invitom’” and under 
legal’ process and it must, therefore, - be governed by rules 
applicable to execution sales. -The effect of a court sale, as stated 
in S. 316, Civil Procedure Code; is ‘that “ so far as regards the 
parties to the suit and persons claiming through or under them, 
the title to the property sold vests in the purchaser” &c. The 


. 1. (1886) I. L. R.9M. 439. 2. L. R. 51. A. 126, 
P 8. 34 L. J. (0. B)-105. 
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[295] court sale then is a sale of the judgment-debtor’s interest 


such as it was at the date of the sale according to S, 316. By S. 313 
however, the purchaser i is enabled'to apply to the court to set aside 
the sale on the ground that the person whose property purported to 
be sold had no saleable interest therein and the court is authorized 
to make such order as it thinks fit. By S. 315 it is provided that 
when it is found that the judgment debtor had no saleable inter- 
est in the property which purported to be sold and the purchaser 
is for that reason deprived of it, the purchaser shall be entitled to 


ceceive back his purchase-money (with or without interest) from 


any person to whom the purchase-money has been paid. The 
result of the above mentioned sections is that what passes to the 
purchaser at a court sale is the right, title and interest of the 
judgment-debtor subject, however, to this condition, viz., that the 
purchaser may recover back his purchase-money when he finds 
that the judgment-debtor had no saleable interest at all. The 
English rule as stated by Lord St. Leonards is that if a conveyance 


of real property is actually executed by all the necessary parties 


and the purchaser is evicted by a title to which the covenants 
do not extend he cannot recover back the purchase- -money either at 
law or in equity and referring to that rule as governing all sales by 
private contract, the Privy Council point out in the case cited ‘above 
that it is not applicable toa sheriffs sale under a fieri facias in 
which the sale, as regards the owner of the thing sold, is in invitum 
and made under colour of legal process. They say that a purchaser 
ata sheriffs sale has at best very inadequate means of investigating 
the title of the judgment-debtor, all that is sold and bought is the 
tight, title and interest of the judgment-debtor with all its defects 
and the sheriff who sells and ēxecutes the bill of sale if ever called 
upon, would refuse to execute any covenant of title., They observe 
then “it is perfectly clear that when the property has been sold 
under a regular execution and the purchaser is evicted afterwards 
under a title paramount to that of the judgment-debtor, he has no 
remedy either against the sheriff or the judgment-debtor.” ‘Such 
being the law of England applicable to sheriffs sale under a fieri 
facias, the question is whether it is not applicable in India by 
reason of the fact that there isan implied warranty of title in 
India as is the case in the sale of chattels in England. - The deci- 
sion of the Privy Council seems to me to be an eer for the 
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[296] proposition that the implied warranty of title in respect of ' 


sales by‘private.contract cannot be extended to court sales except 
so far as such extension is justified: by the procesual law in India. 

I.do not desire to be understood as suggesting that in case of 
fraud there could be no remedy ; but this is net that case. What 
I hold is that where the court sale is not vitiated by fraud, the 
only extent to which the purchaser can’ claim relief is that‘ indt- 
cated by S. 315, which recognizes the equity on which Hitchcock v. 
Giddings 1 was decided. vız., that the sale may be rescinded on the 


ground of mistake where there was no saleable interest at all even | 


after a ‘conveyance has been executed, 


It follows therefore that the judgiment-creditor cannot be 
treated as if he was the vendor and the court sale cannot be treated 
as if there was an implied -warranty of title as in a private: sale 
except so far as is warranted by the language of S. 315. The 
decree of the Subordinate Judge is set aside and the, suit-is dis- 
missed with costs throughout. l 





[S. C. 17 M. 165.1 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


© Present:—Mr. Justice Muthusam? Aiyar and Mr. Justice 
Best.. 


} Te "i TE (Petitioner and 
Attada Koormayya and others el Joer enlande. 


\ ‘ 
va - 
Pragada Krishnamma Naidu and others. Respdt. (Counter- 
Petrs.) 
Limitation A-t XV of 1877 Sch. II Art. 179 Cl. (4)—Step in aid of execulion 
—Request to pay money. 
A request by the decree-holder to the court to pay money already -realised 
towards satisfaction of the decree is sufficient to keep the decree alive, 
` Diss :'28 ©. 196. Foll : 22 B. 340. 


> Appeal against the order of the District Judge of Ganjam 
at Berhampore dated 17th September 1891 passed on execution 
Petition. No. 16 of 1891 in Original Suit No. 2 of 1883. 

The plaintiff applied for execution-of a decree dated the 14th 
of October 1884 on the 14th of April 1891. The last previous 
application for execution was $n 1887. The judgment-debtors 


-C.M A; No. 58 of 1892. 4th September 1898. 
e, #9 Pose al os r -ii 4 Price 185. £ p o’ es A gaye ak 
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` [297] pleaded that the execution was barred by limitation. The 


decree‘holder contended that.he applied for and was paid moneys 
through the court under receipts dated 15th May 1889 and 20th 
October 1889 and that ‘these were applications to take a step-in- 
aid of execution so as to save the bar of limitation. ` The District 
Judge found that there was no application on record for payment 
of the moneys and after referring to the cases Paran Singh v. 
Jowahir Singh,1 Venkatarayalu v. Narasimha, * and Fazal 
Imam v. Metta Singh, 3 dismissed the application’ for. execution 
as out of time. | 

The decree-holder preferred this appeal to the High Court. 

C. R. Pattabhirama Aiyar for appellants. l 

The respondents were not represented. 

JUDGMENT :—It must be inferred from the Sheristadar’s 
report on the receipts of 1889 and the Judge’s subsequent order 
thereon that there was a request for payment of the money re- 
alized in satisfaction of the decree, and such request is sufficient 
to keep the decree alive, as held in Venkatarayalu v. Narasimha. 2 

‘Though the Judge considers the opinion expressed in I. L, R, 
2 M, 174 to be a mere obiter dictum, it was certainly one of the 
grounds of decision in the case and we agree with it. With réfer- 
ence to the observation in Hem Chunder. Chowdhry v. .Brojo 


Soondury Debee, *.that the “ money may be drawn at any time,” | 


it seems to us that 1 in deciding whether any particular act is or 
is not an application for, or step in aid of execution, it-is the 


nature of the act that must be looked to and not the time at 
e which it may possibly be done. i 
We set aside the order of the District Judge and direct that 


the execution be proceeded with. a 
The costs of this appeal will be costs in execution., 


a 


l a 7 
e L a asida 


doss ry à’ 





— 


NOTE : See Kerala Varma ‘Valiya Rajah v. ‘Shankaran, Hie Oa 16 M; 462. 
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Where an application , for? (execution is not pending, thé -jadgment-debtor, is not 
entitled to ask for a dealaration that the execution of the decree i is barred by Jimita- 
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tjon. ee 
5. Wheré-an ‘dpplicatien for execution is struckioff by-the court of Lo {motion 
jn: oon egien: of an, order staying execution; issued by another court Pe Gy ores 

31 Held, that the court hadjno. authority’ to strike off the application: and that it 
must be. treated as pending: ; Lae Sats Paaran. cates oh by 
= n \Appeal against: the ‘order . a the District: Judge of Kistna at 
Masulipatai, dated 28th Octaber:1891 on: Civil Miscellafeous 


Appeal Nao: ‘38:1: of ::1891: presented ‘against : the i order ‘of thë 


District: Munsif:of Bezwada- passed on‘ Civil Miscellaneous Petition: - 
No: 11542 of 1890 in Original Suit:No. 1560 ‘of ~ gee eee y 


“Tie plaintiff got a decree on “and. ‘December, 18743" “There: 
Were several applications for’ execution ‘and the last application 
Was ‘filed on 2rid December 1886. “upsi this application of 2nd’ 

December’ 1886, the District Munsif Attached the property. of the 
judgment- debtor and ordered its "sale, Meanwhile the Sister of 
thé incthier of the: judgmatit-debtor had filed suit Noi 7 70°F 1887 
for the release of this attached ptopetty ‘and ahlorder’y was issued’ 
in that suit‘to' sti ay thé! éxéciition' of ‘the’ dééree in 3uit No:560 of 
1873, Also, a similar suit had been filed to set aside the attach- 
ment of movable property. That was suit No, 421 of 1886 filed 
by the brother-in-law of theméther® of this judgment-debtor, 
The sale being thus stayed, the District Munsif on 31st December 
1887 struck off the file the application of 2nd December 1886. It 


did not-a appear t ‘that either side knew of this order... It seemed to` 


have been, “passed. t to clear . the , file on 31st December 1887. aI n 
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* [899] January 1888, the” judgment-debtor ‘Had ‘putin’ a'petitioa 


that ‘the application- of 2nd» Deceniber-1886' was ‘‘time-batréd’ be: 
Gatise it-had béén filed more “than. three years after ‘thé: previous 
application. The District Munsif'held that: it was sò time-barred. 
The decree-holder then applied for <i review of:this.decision’ atid’ thie 
District Munsif. admitted ‘the review’ and decided’ thatthe !applica- 
tion’of 2nd December 1886,:was:nct time-barted. The judgment: 
debtor then put in the! present petition’ iti which he ‘saidi that the 
application: under execution: was time-barred;‘bécause. more than 
twelve:‘Years hdad'elapséd ‘since the date of decree ahd the judgment- 
debtor: pointed: ott that there’ Was:an order:on :recérd, dated 31st 
Décember‘1887, striking off thé application of 2nd December:1836:: 
The District-Munsif dismissed the: judgmentidebtor’s pétition and 
the :judgment:debtor appealed,:.:: The District-Judge held that:the 
execution application of- and: a ;Was -not coon 4 
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“The counter-petitioner | afar ‘this. SRN to, eH 
Court. . 
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' JUDGME ENT :— The facts of the case are sufficiently stated 
by the Judge in his order and the questions arising for decision are 
(1) whether when an application for execution of a decree has been 
struck off and is in fact not pending the judgment-debtor is 


po 


> „entitled to ask for a‘déclaratidaithat execution is barred by Limit- 


ation, and (2) whether it is really so barred, I must answer both 
in the negative. The judgment-creditor has not applied for 
execution or put the court in motion and under S. 42 of the Specific 
Relief Act a declaration can only be made in asuit. It does not 
appear to be the intention of the Legislature that orders in the 
rature of declaratory decrees should be made in execution proceed- 
ings. Again on the view that the act -of the District Munsif in 
striking off the application is not authorized by the Code of Civil 
Procedure~the-application-of--the-2nd_-December___1886 is still 
pending. The real contest in this appeal therefore is as to that 
application having-properly ceased to be on the file. There was an 
order:ssued: by a court.of competent jurisdiction that execution be 


Papamma, 


v. 
. Venkatpae 


n d 


payya. 
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[300] stayed and its legal effect, is limited to suspending the 
execution or temporarily keeping it in abeyance. I; am not referred 


to any section of the Code of Civil Procedure which authorizes the ` 


Civil Courts to strike off an’ application for execution of their own 
motion when it is held in abeyance for atime. In this case the 
application’ was strick off, . after the order staying execution had 
beert.made and without the knowledge of the:parties concerned 
on the 31st: December 1889. It is not a judicial act which can 
affect the rights of the judgment-creditor in any way or. operate to 
his prejudice.. It was held in the case of Biswa Sonan Churder 
Gossyamy v. Binanda Chunder Dibingar Adhikar Gossyamy 1, 
that there isno provision in the Code of Civil. Procedure for 
striking off a case and that the only proper mode of dealing with 
it, whether a regular suit or miscellaneous proceeding is to dismiss 
it if there is any default in its prosecution. . The same principle 
was acted upon in the case df Chintaman Damodar Agashe v. 
Balshastri 2. l o 

‘The conclusion I come to is that notwithstanding the act of 
the Dišśtrict- Munsif in striking off the application for execution, it 
is still pending in the contemplation of law. I am of opinion that 
on these grounds the judgment-debtor’s petition should have been 
dismissed. I set aside the order of the Lower. Appellate Court and 
dismiss the judgment-debtor’s petition with costs throughout. 


i 


- [End of Vol, III Reports.) > 
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Abkaril Act, (Madras), Iof 1886, S. 28-— Attachment, arrears of 
Abkari Revenue—Subsequent attachment and sale by Civil “Court— 


Effect of first attachment. 


Property attached by the Collector for arrears of Abkari Revenue, 
but sold under g subsequent attachment of a Civil Court for a 
money desree, passes to the purchaser only subject to tire liabili- 


ty imposed by the first attachment. . ~ 
Sarangapant a v. The-Secréetary of State for India 


Acts :— 


1859, XIIL :—See CRIMINAL BREACH ‘OF CONTRACT : ‘ACT. 
» XXIV :— See POLICE ACT. . 

1860, XLV :—-PRNAL CODE. 

1864, II (MADRAS) :—See REVENUE RECOVERY ACT. 

1865, VILI (MADRAS) :—See RENT RECOVERY AOT. 


1867, XXV :—See PRINTING PRESSES AND NEWSPAPERS ACT. 


1870, X :—See LAND ACQUISITION ACT. 
1872, IX :— See CONTRACT ACT. 


. 1877, III :—See REGISTRATION AOT. 


„ XV :—See LIMITATION ACT. 
1883, IV :—See TRANSFER OF PROPERTY ACT. 
V (MADRAS) :—See FOREST ACT. ` 
V :—See EASEMENTS AOT. 

X :—See CRIMINAL: PROCEDURE CODE. 

» XIV :—See OIVIL PROCEDURE CODE. 
1884, IV (MADRAS) :—See DISTRICT MUNICIPALITIES ACT. | 

je N: (MADRAS) :—See LOOAL BOARDS ACT. 
1886, I (MADRAS) :—See ABKARI ACT. 


1 


+4 
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1887, I (MADRAS) :—See MALABAR TENANTS IMPROVEMENTS ACP. - 


„ IX :—See PROVINCIAL SMALL CAUSE COURTS ACT. 
1890, VIII :—See GUARDIANS AND WARDS AOT., 


1 _ Agreement, by one party to pay—Validity of: See JOINT TORT- 





- “FEASOBS. 
2, 


——, void—Marridge brocage. 


A promise to pay.a sum of money to a person for procuring & wife 


is opposed to public policy and void, 


Pisvanathan v..Saminathan, I. L.:R. 13 M.,.883 distinguished. 


Vydianatham.yv. Gangarazsu 


44 


182 


BO GENERAL. INDEX, 


Amendment of plaint :—See CIVIL PROOBDURE CODE, (18). 


Attachment ~ Sale of property subject to :— See ABKARI ACT. 
Attcinder See HINDU LAW, (1) : 


“4. Civil Procedure Code, Ss. 11, 662, 634, 588, 566. —Suit of a civil 
natute—Right to per form “‘lserviess in a. temgle— Remand — 
Rehearing—Call for fresh finding. 


Observations on the Civil ;Oourt’s- jurisdiction to entertain a suit 
for the declaration of a- right to perform- certain servicesin a 

- temple, where emoluments a are attached to the performances -of 
l the said services, pè ; An ees 


~ os 


Observations on whether a right A fees, ft and when there should ; 


~ 


be funds, is sufficient for the maintenance of the-suit, - 
” Observ ations on the power of the High Court to send back cases in 
` second appeal for fresh findings, 
Venkatavaratha Thataachariar v. Ananthachariar A 


2. = ; 88. 20. 21--Limitation Act XV of 1877, 8. 14, paai. 
$ Where ee ina suit have been ‘stayed under S. 20, Civil 








Procedure Code, the plaintiff who reinstitutes the suit in another 
court is not entitled under, S. 14, paragraph 2.of.the Limitation l 


j Act, to the deduction of the time between the -order staying 
proceedings and the return of the plaint, . 


' Por curtas < Under B. Gi of the Givi Procedure Goda Tie plaintif 


is entitled to reinstitute the suit in another court without, 
paying any additional court fee. 
Krishna: Variar’ v. Kuñńji Taravanar, Iu. P.'A. No. 77 of 1892 and 


- 


Abhoya Churn Chuckerbuity y. Gour Mohun Dutt, 24 W. RB. - 


(C. R.), 26, approved. l , 
Gurappa Chetti v. Pullayya Chetti- too 


, B. 32 —See LIMITATION Act, (7). 





- 
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ict IV of 1884, S. 261—Suit for recovery of vand—Limitation. 


Where there is no decree bythe appellate court but. only an order. - 
dismissing the suit as against one ofthe defendants, held that . 


no second appeal lies to the High Court. 
Held, further, that no appeal lies imder S. 688, Civil Proceduré 


Code, as the said order is not one holding that a party has been 


improperly joined under 8. 82 of Civil Procedure Code. 
Obiter dictum : a suit against the Municipality for the recovery of 
and is not barred under S, 261‘ of ‘the District. Municipalities: 
Act 1V of 1884, as that-seotion ‘refers to suits for compensation or. 
for damages for wrongful acts done under the Act. a 
‘Syed Alli Saheb v. Chairman of the Salem Municipality. 


—, 8. 43—Remedies of mortgagee — Combination of 
simple and nsufructuary morigage—Right to sale. 


n s 





Where a mortgage comprising several properties is usufructuary 


ü with ‘regard to some`ofthe properties and is-simple with regard > 
to the rest, it is competent to the mortgagee.to . bring all:the:._ 


, 8s. 32, 538—Second appeal—Distr ict Municipalities. 
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mmortgaped propartiassto zale as s ites. 1106 ‘open to -him to-split the - 
mortgaga:and apply for the. sale of the. -hypotHecated items alone. 
Where a usufructuary mortgage executed by tha-karnavan and fhe ~ 


anandravans of a tarwad, provided for the appropriation of the .-7. 


surplus rents fowards-the interest, and the karnavan. and:bwó. of 
the anandravans executed a rental agreement. promising to. pay- 
ront to the mortgagee in respect of the mortgage lands andi the 
mortgages sued the'executants of the rental agreement for rent 
due ang obtained a decrea but was not able to obtain satisfaction . 
Of the same: Held, that it was competent to the mortgagee: to 
bring a suit for interest against the mortgagors including. the 
amount claimed in the previous suit as rent, as the causes of 
action in the bwo suits were. different. _ š - 


Nanu Nair v. Raman Menon | P att 


, 8. 245—A tiachment—Claim by” fudgment-debior' S T9- 
Sradeniatins as trustees —Appeai—Pleaof Jurisdiction in révision. ; 
When.the representatives of the deceased judgment- debtor claimed 
to be trustees of certain propertias attached i in execution, held, 
that the question is one between the parties to the. suit or the , 
representatives within the meaning, of S. 244 of the Civil 
Procedure Code, and that the order disallowing the olaim wae 
open to appeal. l i 
Held, also, that an objection as és jurisdiotion ae be. raised for 
the first time in revision. i : : 
Upendra Bhatia v. Ranganutha Bhatta pas, 








without eee im execution. a 
suit barred. A Taer, 


, Bs. 244, 294,.688, Cl. (16)— Purchase üy dectee-holder. 


ahs 


Ca 


ae os 
4 
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Wheres a sale of property, in execution. of a decree, . which i is.pur-  . 


chased by, and put in possession of. the decree-holder, is Set aside 
at the instance of the _ judgment-debtor on the ground that “Ke 
had not obtained leave ‘to bid : 


Held, . that the judgment-debtor i is entitled to re-delivery in the ` 


execution-proceedings, and cannot maintain a Separate suit. 
Veeraraghava Atyanger v. Venkata Chariar bes 


ings- ` - Baia Ea wt 


Where the holder of: a ee ae executes it after the death als 


the judgment-debtor against his sons and legal. representatives .. 


and brings their ancestral property to sale and- ‘purchases it - 


——, fp, 244,. 841—Seiting aside sale in “execution e ° 


25 


- himself, it is open to the representatives of the judgment-debtor-. oe: 


to apply to the court executing the decree to sot aside the sale 
even after confirmation on the ground that property sold, was 


not acg uired by them as | representatives and therefore not liable o i 


to` be procéeded against i in execution. 


Questions relating to the validity of execution sales and arising ` 


between the decree-holder-purchaser and the judgment-debtor or.. 
his representatives must be determined by the court executing . 
the decree. l 


r het a TETOR 
- - 


~ 
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Page. 

As between the parties to- suit. a sale in.exeoution. maybe sst + s 
aside upon: grounds other than specified in S. 811, of the Civil 
Procedure Code. ; 

‘Krishnan Chetii v. Arunachalam Pili 126 | 

9. Civil Procedure.Code, S. 246—Cross. dacroca—Soboff —Decres-holde 
benamidar—Question in execution. 

— Held, that a judgment-debtor is entitled to set off 2 decree obtain-‘ 
ed by him against the deoree-holder although the latter. is - 
alleged’. ta: be a mare benamidar in-respect of the decree obtained - 
by him ‘and that the question whether-he is a beramidar or - 
one, ‘beneficially entitled ‘to the decree cannot be determined:1 in - 
execution. 


Veerabhadra Razu v. Jagannadhda Razu s m 220 


40-—— 





, 8. 2918—Atiachment of decree—Purchaser of property 
of judgment-debtor in attached aecree BIA off execution 
proceedings. : À 


Where a degree i is attached-in execution of another deavee, and ' 
execution proceedings in‘ the latter are struck off, without notice 
to the decree-holder, a bona fide purchaser, whose sale has been 
confirmed, ofthe property of the judgment-debtor of the attach- 
ed dèoreg, sold in execution by the attaching decree-holder, 1s: - 
2 _,, entitled to it, notwithstanding an assignment of the attached 
decree in favor of a third person after the execution proceedings - 
Op are struck off and before the sale. ` ae 
eae Held, also, that an attaching deeree-lolder i is entitled © sn a 
the decree-attached. - been, 
Rangaswomi Chetti v. Periasami Mudali - sts - 3I. 
—— N, 345— Limitation Act XY of 1877, Seh. II, Art. ‘190 + 
Limitation—Judgnients not inter partes—Hvidence. “ 


1i 





A suit by a purchaser in execution of a decree för. a refund. of the 
purchase-money against the decree-holder who has received the 
same’ is governed by Art. 120 of the Limitation Act, and limit- ` 
ation begins to run against him when it is found that the judg- 
ment-debtor had no saleable interest in the property sold. 


A judgment in a suit between the execution-purchaser and a 

third party: deciding that the property: sold in execution be: 

° longed to such third party, and that the judgment-debtor had 
no saleable: interest. ini the:same, is not admissible in: evidence 

against,the deores-holder in a suit brought, against him by the 
exeontion. purshaser. = 2 
NilokantécShandhiog.v: Imam Sahib. . ete 2 134 


139——_ : §. 315—Court sale—Partial failure of: itl Bafa 
of purchase money— Warranty of title: ; 
When it is found that a judgment-debtor had no jaah: interest. - 
z ` ina portion of the property sold by court in execution of a decres, 
but ‘that he was entitled to the remainder, the purchaser i is not - 
entitled to the refund of a proportionate: share of the purchase- 
° money with reference to the property in which the judgement- 
debtor had no saleable interest. 
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“are Page. 
There is no implied warranty of title in a court sale‘as in‘a’ 
private sale. 
Sundara Gopalan v, Venkatavarada l ae o yL 898 


13 , S. 346 :—See LIMITATION ACT, (16). a 


44—_— — , 88. 382, $83-~Restitution—Trespasser. 

P, the assignee of a decree against some of the members ofa Nair 
tarwad attached a decree in favour:of the tarwad against third . 
parties for the redemption of certain mortgaged lands, executed ` 
the decree for redemption, and obtained possession of the 
mortgaged lands. At the instance of the other members of the’: 
tarwad,*P. was declared to have no right as against the tarwad 
as the decree was not binding on it. The tarwad then applied. 
for execution of the redemption decree in its favour making: P. 
who had obtained possession of the lands a party. The court’ 
however ordered his name to be struck out on the ground of-his 
not’ being a party to the suit and granted execution, and P. was 
dispossessed, but this order was set aside on appeal as the right - 
to execute was held to be barred by limitation. P. then applied 
for damages during the period of his dispossession by way of 
restitution under S. 583 of the Civil Procedure Code. i 

Held, that as the assignment to P. was held to confer no right on `` 7 < 
him, his possession of the lands must be held to have been that ‘ ‘’ 
of a.trespasser, and his ‘remedy for dispossession was therefore. .: 
under. S. 882, Civil Procedure Code, and not an application for . 
restitution. 

Sankoray Namtudripad v. Pangi eien : ne eset “AOS 
45 —— , 88. 367, 538, O1. (18) -- Sole representaiive 4 plaint 
— Denial of representative character. 
The procedure prescribed by S. 807 of the Oivil Procedure Code, is. 
to be followed not only when two or more persons olaim in op- 
position to each other to be the legal representatives of a deceased _ 
plaintiff but also when the representative character.of a person 
who alone claims to be the legal representative is denied by the : 
defendant, an order adjudicating on the representative character `` ~ 
of one who alone claims to be the representative is appealable 
under 8. 588, Cl. (18). ey 
~? The bringing in of a representative on the record is not a mere for- 
mal act and-there must be a complete judicial enquiry and deter- ` - 
mination as to whether the claimantis g proper ropresantatiyg: 
Oula v. Beepathee Ses. 857 289 
16 — ‘S, 392 —Commission for local investigation —Hindu law `- 
—Suit for partition—Fluctuation of share—Pending suit. 

















Section 392 of the Civil Procedure Code does not authorize the ~, 
court to refer to a commissioner the determination of questions‘ ` 
of title and possession, and a local investigation for the purpose 
of elucidating any matter in dispute presupposes the existence’ 
of some independent evidence on record which requires to be i 
elucidated. l 
The share of a Hindu suing the other members of his family” for~ ` 
partition is liable to fluctuation on account of increas ór“ 
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deorease in the number of such members pending.the suit and. . 


becomes ‘fixed only on the date of the final ee 7 ath 





* Sangili PA ROON v. Mookan 7 a 
17 ——"s, §84:—See FORÈST ACT, i l 
18 . 8. 588, Cl, (6)—Amendment of plaint. g 





A plaintiff whose plaint had been returned by the High Court on 
appeal for presentation to tlte proper court reinstituted in the- 
proper court and put in along with the plaint an application for 
leave to admit an. amendment which he had made in it by adding 


a prayer for'a permanent injunction. The court granted it. The. 


‘defendant objected that the amendment materially altered the, 
nature ofthe suit. An issue being framed on this point, the court 


disallowed the defendant’s objection and decided the issue in. 


plaintiff’s favour : 

Held, that the order was not one under ol. ‘4 or 6 of S. 588 of the 
Givil:Procedure Code, and'that no appeal lay against it to the 
High Court. is 


Simhadri v. Gajapathi 


-49——— —~—§, 589—Appeals from orders in insolvency proceedings— 
Jurisdiction. - i 


Where an application for insolvency is made bya judgment-debtor 
in the course of execution proceedings in a suit instituted in the 


Subordinate Court, the subject-matter of which is `over' 


Rs. 6 ,000 in value, the appeal from the order of the Subordinate 


Court granting the ‘application lies to the High Court and not - 
to the District Court. tea 


Heid, with reference to Cl. (a) of S.. 589, that a Subordinate ae 
ghould not be deamed to be subordinate tothe District Court as 
regards suits the subject-matter of which exceeds Rs. 5,000. 


Venkatarayar v. Jambu Atyar. E 


Composition-deed, vesting in trustees—Resulting trust—Bankruptcy— ` 


Adjudication of —Foreign Court—Lex loci rei sitae 


After an adjudication of bankruptcy by a foreign court, a composi- 
tion-deed was-entered into by the bankrupt, the creditors and 

- the trustee in bankruptcy, with, the sanction of the court, 
whereby the oreditors-agreed to receive a composition of 50 

cents. in the Rupee and the properties of the bankrupt were 


vested in trustees upon their giving security, to pay the compo-. 


; sition to the creditors The adjudication was concelled by the 
l court ; 
Held, in an action in British India by the trustees for the recovery 


of immoveable property in British India, (1) that the transfer 


of immovable property being governed by the lew loci rei sitae, 

the judgment of the foreign court cannot vest the property in 
the plaintiff, (2) that the composition-deed being exempted from 
registration, vested the properties‘in the trustees, who could 


therefore recover them, 13) that this deed having been for the _ 
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ded to pay their debts and nothing. more and a resulting trust 
of the surplus after payment of the composition, in ‘favor of 


. the debtor, and (4) that the plaintiffs were entitled to recover ` 


only in case the properties already realized were insufficient to 


“pay the-composition. _. oe CD 


Subbaraya Pillai v. Vythilinga Padayachi es 


1. Contr: ct Act IX of 1872, 8. 93—Bond—Stipulation for-endorsement 


on bond of payments— Evidence of payment—Receipt. ,. 

A bond contained a stipulation that the obligors should endorse 
on the bond such payments of money due under it as were made 
within the period fixed for repayment of the principle and 
should not claim remission of such payments as were not 80 
endorsed. Held, that proof of sucha payment by a receipt 
signed by the obligee, and not endorsed on the bond, was not 
excluded by that stipulation. . l 


Sultan Bibi v. Magala Savu "aat 





2- ——, §. 74:—See DISFRICT MUNICIPALITIES AOT, (2). 
Criminal Breach of Contract Act XIII of 4862, §. 2— 


Discretion of magistrate to direct refund of advance though. 


action barred. 


benefit of creditors; there was a presuinption that it was inten. -` 


T 
Page. 


r 


~ a 
re Maal 


lú a proceeding under Act XIII of 1859 ona véaeh of contract, 


held, that, although the term provided by the contract had 


` expired and an action for the recovery of the advance become - 


barred, it was competent to the magistrate to direct the acoused 


to repay the advance or any portion thereof accoraine to his’ = 


discretion. 


to 


Queen:Empress v. Konda fone, 


_ 


4. Criminal Procedure Code S. 195—Sanction—Fiwing period. 


180 


, The court giving sanction under S. 195 of the Criminal Procedure oe 
Code; ‘has no power to fix the petion for which ib. should be. in p 


force. 
Vatta Thevan v. Alagappudayan r eee 


nee 8s. 197, 537—Authority to sanction, iclegation ‘of. 


44 


Held, that the sanction under S. 197 of the Criminal Procedure , 


Code, must begranted with reference to a specific offence and 
that the authority empowered to grant it cannot delegate to 

. another the duty of determining’ which offence the sanction 
should relate to. Such a delegation is not an irregularity which 
can be cured by S. 587 of thé Oriminal Procedure Code. 


Queen-Empress v. Sama Aiyar aa Se 


Ld 


3—— —-—.,.8. 487—Jurisdiction. 


Held, that under S. 487, of the Criminal’ peseeduse Code, a magis- 


trate has no jurisdiction to try & person for disobeaaance to his 
summons. gee Gn Gee Bae 
Queen-Hmpress v. eerave wee 





4— 
law—Nairs. 7 
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, 8. 498—Child—" Unable to maintain itsel "Malabar 


tv 
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'' The child of a Nair woman by a Brahmin with whom she 
conaorted, is entitled to an order for:maintenanee against him 
under-8;- 488 -of the Oriminal:-Procedure Code. 

. Ayya Putter v. Kalyani Amma ise 

Custom, family: See LIMITATION, (1), 


1. District Municipalities Act- eae) IV of 1884 :—See LETTERS ` 


°° PATEN‘C, ! 
2 ———~-, 8. 2614— Suit for deposit— Contract Act IZ of 1872, 8. 
74— Penalty y for breach. A 

Section -261 of the District Municipalities Act contemplates only 
suits, for compensation and damages and is not applicable to a 
suit for recovery of the amount deposited by @ contractor. 

An agreement:executed by a lighting contractor to a Municipality 
providing for forfeiture of the amount deposited on failure to” 
carry.out.the contract does not fall within the exception to S. 74 
of the Contract Act and enable the. Muncipality to enforce the 

whole poualty irrespective of the actual damage. 

Srinivasa Pillai v. Rathnasapathi Pillæi ioe 

3. District Municipalities, Act (Madras) IV of 1884, S. 261. See alsa 
‘ CIVIL PROCEDURE CODE (4). -~ 
Easements Act Y of 1882, S. 52—License—Right to trap elephants. 

The grant of a right to trap elephants upon the-grantor’s lands 
and carry them away doas not amount to an easement or 
interest i in the land, but is only a license in so far as the tight 
to. trap is concerned ; the Gan is not entitled to transfer 

_ such right. - N 
Ramakrishna Patter y, Unni Check 
o Evidense—Judgments not inter partes :—8ee CIVIL PROCEDURE 
’ CODE, (11). 
—— of payment: See CONTRACT ACT, (Qj. - = Bs a 
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Execution, application for—Striking off—- Application by the judgment- 
debtor for declaration. 
Where an application for execution is not pending, the judgment- 
debtor is not entitled to ask for a declaration that the ea euen 
of the decree is barred by limitation. f 
Where an application for execution is struck off by the court of 
its own motion in consequence of an order staying execution 
issued by anrther court: ' 
Held, that the court bad no authority to strike off the applica- 
tion and that it must be treated as pending. 
Papamma v. Fenka! appatya 
Foreign court, Judgment of :—Seéc COMPOSITION- DPED. 


Forest Act (Madras) ¥ of 1882, 10, 11—Right to trees—Appeal forunt 
Second appeal where court of first appeal has no jurisdiction 
—Civil-Procedure.Code, 8. 584—Nature of.adverse possession— 
Customary rights of mirasidars— Waste land. 


The appeal against an adjudication by a Forest ‘Setilomant officer ` 
with: reference to- the'right to’trees ' standing on forest-land lies ~ 


to the Forest Court, or to an officer of the Revenue Depariment-~ ” 


281 


142 


a7 


298 
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nominated by Government forthe purpose undei S.: trof the- 
Madras Forest Act -V of 1882 and'not to the Distriót Court; but - 
a ‘second appeal ‘will lie dgáinst theʻdecision of -the District . 
Court to set aside its- ‘decision on the ground of absénce of: 
jurisdiction.’ ~~ E ` 


In order that an Yakabhogam mirasidar of a village may y establish 


in the village, the acts of ownership relied on by him must be 


—= oe 


such as cannot'be referred to the customary rights of a mira: : 


sidar over unallotted waste. land. 
Secretary of State for India in Council v. Vadamalai Pillat ... 
Fraudulent preference—Sale to creditor in discharge of debts—Suit 
d by another creditor. i 


A sale of property by.a, debtor in contemplation of 2 an approaching 


insolveney to some of his creditors, who purchased , it in “good ~~ 


faith in discharge of the debts due to them and in consideration 
of their undertaking to discharge debts due to certain others, - 
is not void as against the claim of a creditor which happens to 


be defeated. ` it i Serbuan cae ES 


Gopala Row v. The Bank of Madras. Sn r 


Guardian ad litem—Formal appointment of ~Substantial representa: 
tion—A pplication in accordance with law-- Limitation. 
| The decree-holder is not barred by reason of prior execution peti. f 
tions preferred within three years having been defeotive for want” 
of the formal appointment of a guardian ad litem to the contest: 


. 
aoe 


ing defendants-where other cernaants nee ee acted ade, `. 


guardians. - 1 i 
Timmappa Shetti v. Shesha Shetti . z 


sai 


4 Guardians and Wards Act YIII of 1890, Se. 7, 39—Testamentary 
guardian—S uit for’ declaration of guardianship. 


Held, that under Act VIII of 1890, a testamentary guardiai may ae 


be declared a guardian under the Act. ie 
- Maria Susai v. Michael Mudali - "ai 
; See RES JUDICATA, (1). 


1 Binda law—Adoption—Gift by step.mother—Age of- adopted. son—.- 
Attainder. 


Helå, (1) that a step-mother is not competent under the Hindu 
. law to give her step-son in adoption ; (2) that the adoption of an' ` 
unmarried Hindu (Sudra) of 40 years of age is.-not invalid;(8) _ 
that his succession to patrimony in his natural family ig. no 
~ bar to adoption; and (4) that the English Law of Attainder has 
nop pplication to India. ; 
Norayya Appa Row v. Venkatadri. Appa Row. are 


=, Agreement of adoptive mother with natural father of 
adopted son—Curtailment of his righis—Validity of. 

Where a widow making an adoption enters into an agreement’ 
with the natural father of the adopted boy, at the time of the 
adoption, providing that she should have the guardianship of 

2 7 > 











- - + 


a, title by adverse possession to Government Poramboke land „~, 


tee 


ng 


Page. | 


197 


264 


182 


. 
“ a 


s0 


to the whole. property on adoption; ~- > ae, 
Tagana Row v. “Papamoa RE, Pa Sa" gi 
sj = =, Gift to mari vied dauighter—Présumption asio nature of 
estate. . 


$ Hindu law=llatom custom Analogy. to adoption— Undivided. 


ge 
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“enjoy a:moiety of the property and:she the other till her death 
when.the adopted son:should- :itaké the whole, held. that the 


‘pgreement cannot bind the adopted son and ‘that he is entitled 





of the adopted boy ‘and-managemenit ‘of the property. :till-he-. 
attains majority and in case: of ‘dispute! aftérwatds he should .- 


Where j pt perty was giyen toa ‘married -datighter having., male... a 


etht~ 


issue, held, that ‘under the Hindu. law'there was no presuinption 5 


that t tha gift only conferréd d life estate’ upon the donee. “ee 


Ramaswami v. Papayya i q 


Lae 


survivorship—Partition enforced —Right arising after hypothecation 

A charge created by a coparcener is. valid as: against, the right of 
survivorship. of the other members of the family. ; 

-he court will enforce partition at the instance of the alienee of 


the share of a coparcener after. his right to partition accrues,, 
. eveh. though, at. the date of the Alienation the coparcener had. no. 


such right. 


vol oo.) at =. $., 


N Muthyram, Aiyar v. Subramania inar o o oe. ante 


-member--Right of.survivorshipi, . poe ; 
` Hela. ‘that ittis unshfe to'infer-i -in coer of evidence to the 


contrary that the affiliation by Ilatom is analogous to ‘adoption 
: => dn any other respect save in the citoumstance,, that the Illatom 


son-in-law is regarded for purposes, of inheritance 28 & member 
pf the family into which he is admitted. Hanumaniamma ` ve 
Rami Reddi, I. L. R., 4M., 972 followed. 


' Held; “further, ‘that “according, to the usage of the Nellore Disttict, 


there is no right of survivorship as between an Tllatom son-ine : 


‘law and he, natural members of ‘the “family into Which hei is 
` ‘affiliated. - s ee ce ` 


Per curiam: ee ‘ander’ ‘Hindu - Law, the relation of co vee 


_ .parcenary of which the right survivorship is an incident is Sonly - 
possible, between descendants of a common paternal ancestor. 


M ulla Reddi v. Padmamma. = - 3 
Bar a, i nheritance—Re-union—Re-united nephew of halj- 
blood Pull brothers. 
A Hinda’ died leaving the ‘son “of a re-united half-brother and two 
full-brothers : held, thatthe full brothers and the re-united 
- nephew were entitled to his estate eae 


Ramsawami.v.Venkatesam `; va. T 





1—- 


, Jains—Custom—Power of a Jain isdan to adopt. ` 


The" J ais ure governed by the ‘Hindu law of adoption, and any” 
‘ctistiom inconsistent with that law must be clearly and’ satis- 
- “sabtcrily proved. Held, that there is no custom in’ the Southern: 


— 


2 ay L, Hupothecation by. a “copetcener Validity of, against 


i 


Page. 


19%- 


205 


289 | 


107 
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s’ l J Page. 
`- Districts of the Madras: ‘Presidency. permitting - g Jain widows meee ea o Y 
adopt a-son to her deceased husband, „without authority- irom = ; 

her husband or the consent of hig kinsmen. pa datai E 


Per qurédin: It is.. -open;to question whether the, converts jou Dic ee 
Jainism in the Southern District of. the Madras, Presidency „. 
drifted away from Hinduism at,all as far as-the law, regulating ” 
` the devolution and alienation of property and ne powers’ ‘of & 
widow to adopt. ig éoncertied. -' ` aig iid 
Aminani Amma} v. Křishnaswami Mudat- Baa a anor AND 


` 
®© rr i č = 


—, Marriege—Money paid to bride's father for inarriage ` 
expenses— Astra - Sorm—Sucéession to stridhanam—Paterinal 
: unele, heir to woman married in Asura foim dying without isque. 

Where money is paid by the bridegroom to the bride’s father to 
enablé, him to meet the „expenses of marriage : keld, ‘that the. im 
marriage, is one, in the Asura form., E 

Where a woman married i in the Asura form dies posecised of Strid” 
hanam property : and leaving no issue, fhe husband having pre-`  ' ums 
deceased her, her paternal uncle is sentitledto succed to the’. 
property as against-her-husband’s brother, 30/00, ¢2 2.00 Burm tu 1U 


Muti Aigar, V, Chedambara, diyar, G T ee ee 461. 


§$—————=, Son's liability io pay father’s eee ace 
father —Suit, against, son afer - father’s death—~Limitation Act: ~n, 
AV of 1877, Sch.f1, Aris 68- 120:-—Son' S defence, what open 
illegal immoral debt.. e A p 7 ; 


- 





Je 


baie, 78 
Where's Judgment had'beeù obtained with oaks ae a Hindu * 
“Father for monies received by- him, (which word ducito. the: plan 
tiff), in. accordance’: with a fraudulent assignment” bye: the: 
plaintiff's brother, eld first, that the period of limitation-for an: 
action against the son- after tlio father’s death, for the judgment 
debt; :on the ground of his pious obligation, began, to-ron- from 
the date of the father’s death, and-was six’ years under Arty 120-;. 
secondly, that it -was not-open. to. thé son: to plead: the’ defences: 
which were open: ‘to the father in:the:former-action ; Land: thirdly, Ss 
that the monies due by thé father and the costs: decreed: agaist | d 
him were not illegalhand immoral debts. which the son. was not 


a bound to discharge. : : l a E cal a 
Naiasayyan y. Punnusami N idan a vt 8 i 
 10— , Biridhanam—Diniéritance — . Marriage in Bialinas° P 





form—Hastanä's mither nearer sépinda than husband?s father, ` i 


Whence. ‘woman .marrigd in the Brahma form. dies: after her. 
husband; without leaving issue,. held, in p; suit by the mother 
of the-husband against the mother and sister. ‘of the deceased, 
for -the recovery of: : Stridhanam left by tha deceased, that the o 
plaintiff. is entitled to succeed. as the husband’s papinda i in pro- 
ference to; the husband's. father.  — 4o02. 7 |. e 

riramula v. Ravañammā : ; aoe as ee 19g 


a; ‘Suis forp artitian-- Fluctuationof, share~Pending, antes 
Seo CIVIL; PROCEDURE: CODE. a es “i 





$1 
= $ * ptm Fui 


a - 
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an =" i Fo. i ° P agè. 
A2, Testamentary power-—Bequest to-realigous USec 2 ze 
. ‘A member of an undivided Hindu family bas no right to a a- 
testamentary disposition. of joint family property. e Tes 


A -bequest to a temple by a Hindu father out of the joint gai 
property is not binding upon | his son. 
Rathnam diyar v. Sivasubramania Atyar „= . 189 


1B 1 Will —Priority of E. revo: ation. 2 


« i When-a Hindu eases all his ‘property by will and makes no 
provision for the payment of debts bequests must be taken sub- 
jeot to the payment of debts. A creditor may attach any - 
portion of the ‘property bequeathed for realizing his debt. © ~ l 

Where the bequest was to the wife, held, from the subsequent 
adoption by the testator and the wife of a son, the conduct of 
the widow treating the adopted son as heir to the property of 
the testator, and other tairoumstances, that the will was reyok- 
ed. 


Kondamma v. Subbanna Chetti l l de Ea a4 
Jains :—See HINDU Law, (1). 


Joint tort-feasors—Conéribution— Decree for ideas bY one 
party to pay—Validity of, ie oud 





Where in a partition between two members of an undivided Hindu 
family, it is “stipulated “that Benefit’ or loss of a pending . 
litigation at the instance of such members against a stranger - 
should go to “One, of thony and that the costs decreed against 
them in case of.: -failure should be entirely paid by him. or 
repaid by him to. the other if recovered from the latter, . the is 
latter who upon the failure of the action and upon a decree l 
being passed. against them for costs is made to pay them in, 
execution: of the deoree, 18 entitled to recover them from the 
member who is liable to pay under. the deed of partition. 

Per Muthuswami Aiyar, J: ©- The rule that there is: no contri- 
bution between joint tort-feasors is subject to. the exception 
that if the loss "arising from the wrongful act is adjusted by. 
agreement between the wrong-doers, such adjustment is valid. 


Lakshmana Aiyon v Ramaswami Ayan. i et 298 


å. ' §uvisdiction—Valuation—Declaratory suit—Remeinder subject’ to 
life interest—Possession of tenante—Maladar Law Adoption— 

. Pisharodis—Atialadakham right. nee 
In a suit for declaration of title to certain -properties subject to 
truste created by: the’ will of the last owner for défraying the - 

expenses of worship in some temples and for the maintenante 

of his son and, other relations, the value of the Properties for 
purposes of jurisdiction — must be coniputed 2s Ìn a ‘suit for - 

recovery of the ‘properties which would eventually devolve ‘On 

the pints . 


A suit for a mere declaration of title is “not maintairiable whers~ w 
the property is in the possession of ‘tenants holding wider then ; 


defendants. 


r 
tr- 
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Pe. : .. .. .~ Page 
i According to tha custém’of Pisharodis in Malabar, the members of 


the natiral family of a persón who is adopted into another 

family are not entitled to succeed as Attaladakkam heirs to the 

properties ofthe latter family on its becoming extinct. i 
Andale v. Secretary of State for India in Council a 342 


B- aih Declaratory suit against father io establish adoption— : 
Value of the subject-maiter. 
In a suit brought by an adopted son against his adoptive: father 
to establish the adoption, the value'of the whole and not of the: 
moiety of the family property determines the jurisdiction of- 
the court that ought to-try the suit. i 
Subbiah v. Jogayya sees 46 





$——_—_- —__-——-, question of —When raised : Seo CIVIL PROCEDURE ' 
CODE, (6). 
4, ——— ——: See also CIVIL PROCEDURE CODE, (19) and CRIMINAL 


PROCEDURE CODE, (8). 


Land Acquisition Act X of 1870, 8. 55—Pari of premises taken up— l 

Collector’ s reference as to compensation —Power of District Court ` 
to compel whole being taken up. 

Held, that it is not competent to the Collector to refer to the ` 
District Judge to decide any question under S. 55 of the Land 
Acquisition Act, as to whether the whole or a part only of certain, 
pemises should be taken up under the Act. 

Ramalakshmi v. Collector of Kisina l . a, eee 188 


4, Landlord and tenant—Tenant at will—Notice to quit. 


In a suit for ojectwient based on a lease from year to yoar where, 
defendant sets up a plea of permanent tenancy but fails, held, — 
that it doas not constitute a denial of landlord’s title and that 
notice to quib is necessary. 


Held, also, that notice of less than a month given after the end of. : 
the fasli is insufficient. 


e, Pranambal Achee v. Palaniappa Mudaliar BA 222 


a | 





„Notico to quit—Denial of title—Assertion aj mulgeni, 
right —Forfeiture. 


ou 


The assertion by a tenant from year to year of a mulgeni right 
doses not amount to such a denial of the ‘landlord’s title as will 
work a forfeiture of his right as tenant and notice to quit canndt’ 

b be dispensed with on the ground of such an assertion of mulgeni 
right. Vivian v. Moat, L. R., 16 Oh. D, 730 distinguished. 


In order ‘to ‘work a forféiture there must bé a direct repudiation 
of the relation of landlord and tenarit or an assertion of facts 
which are ' either ‘expressly or by necessary implication incom-. 
patible with the existence of such relation. 


Per curiam: Ib is settled law that the dental of title for the first - 
time in the suit does not disentitle the tenant to notice. —_- 


Unhamma v. Vaikunta bes T , ao (Auson 7) 
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- 8.— —~ Transfer . of Property Act IV.of 1882, S. 198,:C1, ()— 
Purchaser of lease— Liability. to pay rent—T aking possession., 
The purdhaser of a lease-hold interest is bound to pay rent to the ` 
lessor although he has not taken ‘ possession of the ceri 
Srimanavedan v. Anjela: a Rin | ee 5 293 
Letters Patent, S: 1B = > Appeal— Decision of single judge undei s.. 95 ae 
Act IX of 16972 Dianie OR Act, (Madras) IV of 
1884— Trader. 
Where a single judga of the. High teats has eae of a revision, 
case under-S. 25 of Provincial Small Cause Courts Act IX of - 
1887 : held, that an appeal lies.under S. 15 of the Letters Patent. 
to.a Division Bench consisting of more than one judge. 
Held: also, that a person | who sells grain grown in his own 
land for profit i in a shop is @ trader liable to assessmént within 7 
the meaning of the Madras Municipal, Act AN of 1884. ' 


, 
i 


ue 


Venkaia Reddi v. W. Taylor noo $ Sin A t. T g9 


License :— See EASEMENTS AOT. 


1, Limitation Adverse , possession of Limited iter “asd_—Pastession 4 as à 
impartible estate—Family custom—Antiquity— Permanent 
sompad—A lterqtion of former tenure. T 

Wheré an estate which was originally, the joint. partible property. 

ofa Hindu. family has been - held for along time (exceeding 12. 
years) by tha senior branch.ofithe family as.an impartible estate, . 
held, that this will not deprive the juni r branch of, the night, to 
succeed to the property as an impartible estate on the failure of 
male issue in the senior ‘branch, and that the widdw of” the lást +- : è 
holder: of the-senior branch cannot resist the. right, of the junior ,.: 
branch to succeed. ‘Che possession-of one coparcener is. prema, 
facie-the possession ofall, and-is therefore not one with. 

the rights of the remaining coparceners. Shee a ; paa 


~ 


b a 


Per-curiam : If the senior branch had claimed. i hold the , one e 
as its self-acquisition or otherwise than as members of the joint, 
family, the claim of the junior branch to succeed in preference ! 
to the widow of the last holder of the senior’ branch woúldhavê * : 
been: barred by limitation. Limitation canuof operate is -give- —- - 
the holder a title which he never claimed. i Meee ask ie Se 
H: là, further, that in the case of a family of comparatively 
modern origin, evidence, of conduct extending over & „period o of ‘ 
70 years,is not sufficient to establish a special family custom of 
ge B 


im partibilty. JE i 


Where the permanent gannad faiais an iene to change the, 
nature of, the.tenure on which the estate was formerly held and 
js, made to an individual unconnected with the family. ‘of, the’ ne 
original holder, the former tenure of the estate must be taken to 
have been altered. 


= z DaD a 3e 


Rajyalakshmi v. N an to m O P oa O M 10 
` 2 m, Suit té set aside Revenue-sale—Fraud :—See. REVENUE 

“RECOVERY ACT, (2). l oni 
a 1 wht Boab ro WwW. 
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demand after Mion tre rons rye noter Limitation ‘TURNING. - 
fromdemend. = ` i n “ 
Held? that a docurhent which is & promise to-pay a sum of money 
on demand after the. obligee attains majority is a promigsory” 
note as deĝneđ'in &. 8 of the Limitation Act. 
Held, also, that limitation begins to run from ‘date of demand after 
attainment of majority under Art. 80 of Sch. TI to the Limita- 
tion Act ind not from the date of’ the note, 
Kuttiassars y. Suppi Toan o, ye a ae a 
(3——"- =, Ss. T, B:—Sce TRANSFER OF PROPERTY Lor, (1). 


TENE <p 14—Hivelusinon of time—Date | of disposal of appeal ` 


Where a plaint instituted in the: wrong, court is ordered to be 
returned and and the appeal against the order dismissed and the 
suit is reinstituted, the period of time which the plaitiff is entit- 
led. to deduction in the computation under S. 14 of the, . 
Limitation Act 3 ig that between the institution of the formet 
suit and the date-of the dismissal of the appeal against the order 


. diresting the, plaint to be returned, but not the date of the ., 


actual return of the plaint by the appellate court. 


ug Krishna Variar v. Kunji Taravanar.. ` ss 
5 —, 5., 14; pera. 2: See Orit, PROCEDURE conp, an.. 





——, S. 19—4cknowledgment by will. : 

In a suit for redemption of a mortgage of certain. lands more than 
60 ‘years after the date of the mortgage, . neld, that 2 statement 
by.the mortgagee in a-willleft by him before the expiry of the 





‘statutory perio that the lands-were held by him on mortgage | 
without particularizing the date or amount of the mortgage - 


or the person under whom it.was-held. was a sufficient acknow- 
ledgment-under S..19 of. the Limitation Act. . 


Oppe Haji y. Mammavan ere 








, 38. i0- dknowtdrmeni, what amounts to—Deposition. 

Where a debtor, in a deposition given by him asa witness and 

signed, admitted execution’ of the bond but did not refer to it as 

evedencing a debi due to the creditor and as‘a subsisting _liabi- 

lity ; held by the court that the deposition’ contained no suifici- 

ent acknowledgment ` within ‘the meaning of 8, 19 of? the 
Limitation Act. : ’ 


Per Muthusami Aiyar, J.i A Jean: given and signed by a 
party as a- witness and containing an admission of liability is a 
sufficient acknowledgment so as te bar the statute. 

Par Wilkinson, J.; A deposition signed by the person making it 
isnot the acknowledgment in writing contemplated by. the, 
Limitation Act, as the, knowledge is absent from the deponen 
that he is admitting his liability in -respect - of an - ETENDE 


See CIVIL PROCEDURE CODE, ‘(4)}-(11); also bes l 
, BOARDS AOT; ; T ar 
1. Limite. tion Act XV of 1977, 8.3, Ants. 73; ey: a pal -| 


against order returning plaint. PE - 


15 


Page. 


199 


190 


119 
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right and as there can be no -such acknowledgment withont. 
such knowledge. = A 


Venkata Row v. Parthasaradht Avyangar “ > l poi 


_— 





, 8: 22—Civil Procedure Code, S. 832—-Suittfor share 
by some of the several persons jointly entitled—Joinder’ of 


rest as de fendants—order of Court making these arenes - 


plaintiffs. ; 
Where certain persons were jointly entitled to @ sum of money 
upon a mortgage and some of them sued for their shares 
making the test defendants, as they were unwilling to join as 
co-plaintifis, and the court subsequently, of his own motion. 
made the latter co- plaintiffs but ata time when . their olaim 
was barred, held, that the eee plaintiffs were entitled to 
recover, 7 
Khadir Moideen v. Rama Naicken, sei Gy 
8————_——S..'29—-Limitation Act XIV of 1859—Adverse possession. ` 
Where on the death of the last holder of an impartible Zamin- 


dari in 1872, his widows took possession of it as against the 


rightful successor, who was entitled by survivorship : 
Held, that.a guit by the great grandson of such rightful successor 


in 1891 after the death of the widows and the daughter of the ` 


last male holder who held it successively till 1882 was barred by 

limitation. Vijayasami y, Periasamt I L. R, 7M., 242 
followed. 

Koolappa Naik v, Koolappa Naik... Go teat ii 

9. 





— Declaratory sui. 


A suit for a declaration that an order by a District Judge appoint- ' - 


ing @ person asa member ofa temple committee is illegal and 
invalid is virtually a suit to set aside such order and is governed 


by Art. 18 of the Limitation Aot and does not fal within Art. 


120. 
Subramania Sastri yv. Minakshi Naidu oak 
40—-—-—---Ech II, Arts. 68, 120: Scs HINDU LAW, (9). . 


11———Soh. I Arts. 91, 14%— Suit to cancel or set dide conve- 
. yance—Suit for recovery of immovable property. 


Where a person is fraudulently. induced to execute a conveyance 
of immovable property without consideration, he may institute 
a suit forthe recovery of such property within twelve , years 
from the time that the possession of the other party becomes 
adverse. 


Art. 91 of the Limitation Act is not appicable to suits in which 


the substantial relief claimed is the recovery of land. A refe- 
rence in such suit to an instrument obtained by fraud is ne- 


cessary merely by way of confession ‘and avoidance and not as 


r 


part, of the relief claimed. 

Per “Muthusami Atyar, J.: (1) It’ is ieee rule of Law that no 
party can recover property against his own instrument without 
showing that such instrument is ‘inoperative for fraud. 


wee 


—-—, Sch. Il, Arts, 43, 120—Setting aside order of Civil-Court - 


1% 


250 


128 
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v- ' l l Tage, 
(2) A party’s'right to avoid a convéyance subsists so -long as his -~> 


prior titl is not existingùished under S. 28 of the Limitation’ 
Act. . E 


tr 4 ree: i tu a’ é 

Per Best J.: Where a conveyance is executed without ‘considera- 

tion and possession of the property conveyed does not’ pass’ 

under the conveyance butis subsequently obtained by the 

grantee, by an act of trespass, a suit to recover possession of ` 

the property may be brought within -twelve years from the ‘ 

date of the trespass and is not barred on the ground that the 

instrument was not set aside within three years under. Art, 91.. . 


SundGramaiyan v. Seethammal : oe ‘us 144 
12. —, Sch. I], Art. 120: See CIVIL PROCEDURE. CODE (11). 
13.—=————:; Soh. II, Arts. 120, 123, ‘444—Denial by agent of 


uraima right and of the relation of principal and anne 
for declaration and possession. 





Where the plaintiffs predecesgor in St@nom sued in 1873 as the 
uralan of a devasom to seb aside a kanom executed by the 
defendent’ 2S pattamali (agent) and the defendant denied the - 
uraimaship and the agenoy, held, that the plaintiff’s suit more 
than twelve years from the date of such denial for a declaration 
that he was the uralan and ‘for the delivery of properties and ‘" 
accounts by the defendant on the ground of his dismissal, 
is barred by limitation under Art. 120 or 144 of the Limitation. : 
-Act, although the defendant in his denial of een uraima 
did not allege who was the uralan, 


Mootha Nair v. Krishna Putter. - t dis ii 314 


44—————— —Soh. II, Arts. 120, 184—Declaratory dsoree-Periodiealy 
recurring right. : TS Sa eae 


Article 181 of the Limitation Act applies only to suits where cones. ' 
quential relief is asked for by virtue of a periodically recurring . + 
right and not to a suit for a mere declaration of such right. - 


1° 


A suitfor a-declaration of the right to certain yearly remissions of 
revenue is governed by Art. 120 and not by Art. 181. 


Blakrishna Aiyar v. Secretary of State for India 
45.— ars 


SS 9 
—, Sch. II. Art. 124—Zamindar’ s right to 0 appoint ao 
karnam to a vacancy. 





The appointment of ajperson to the office of karnam where there 
is a vacancy is not invalid where it is not made within twelve 
years of the occurrence of the vacancy, although the claim. 
to. be appointed as karnam may have been barred under Art, 
124 of the second schedule to the Limitation Act.> © 

Per curiam’: The‘ faisal number of kainams cannot be reduced - ~- 
without the sanction of the Board of Revenue. eee 


Lakshminarayanappa v. Venkataratnam t eae 287 
8 i 
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4i6—— ~ Sch. II, Art. 188—Civil pram Code, $: 316—Date 
of sale—Confirmation. i 


A purchaser at court auction while Act X of 1877 was in force is 
bound under Art. 188 of the Limitation Act to bring a suit for 
possession of the property purchased by him within ‘twelve 
years from the actual date of the:sale and not from the date of 
confirmation. . l i 

Observationsas to the necessity. as to changing the word ‘ sale’ 
in the third column of Art 138 of the Limitation Act into sale 

- which is confirmed, 
Venkatalingam v. Veeraswami bee 268 
17. Limitation Act XY of 1877,,Sch. II, Art. 179—4 pplication in acs 
cordance With law: See GUARDIAN ad litem. 
18.——_————, Soh. II, Art. 179, Cl. (#)}—Step in.aid of execution: ; 
= — Request to pay money. 


A request by the decree-holder to the court to pay money already 

realized towards satisfaction of the decree is sufficient to keep 

the decree alive. ` 
Koormayya v. Krishnamma P 296 


Local Boards Act (Madras) ¥ of 1884, S. ieee bo. 
establish title to land, 
Heid, that the special period of limitation provided in 8. 156 of . 
Act V of 1884 applies only to suits for compensation or damages 
and not to a suit for declaration of title to and for injunotion 
for interference with immovable property. 


Agling v. Narayana Chetii i : = Be 


Mahomedan law —Death-bed gifts—Consent of heirs Transfer of pos- 
session—M ushaa, 


Held: (1) In the case of a death-bed gift the consent of the heirs 
during the donor’s life, not annulled after his death, is sufficient to ` 
validate it under the Mahomedan law. (2) Although:a death-bed 
gift is invalid without a transfer of possession to the donee, the 
attornment of tenants'and’ the payment of rent to him is sufficient 
possession. (3) A gift made in favor of sons jointly is not invalid 
on account of Muskaa or confusion. (4) Nor is a gift of land 
in separate possession of the donor but for which he holds a 
joint patta with others, invalid. (5) The invalidity of the gift. 
of one of several items does ` not validate the gift of the rest 
jointly made. a i 


Sharifa Bibi v. Gulam Mahomed Dastagir Khan i ai 41 
1. Malabar Law—wNairs: See CRIMINAL PROCEDURE OODE, (4). 


2. , Pisharodis — -Adoption-—Attaladakam oe See 
FURISDIOTION, (1), : 
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e è a 
° Malabar Tenants Improvements Act, (Madras), I of 1887, S. 7— 
Customary rate—Spacial contract. 


Akanom document of the yaar 1846 provided that the tenant 
(kanomdar) should receive compensation at the ‘customary 
rate,’ The landlord sued to redeem the Kanom in 1889. Held, 
that the provision in the instrument does not-disentitle the 
kanomdar to compensation for improvements at the rate pro- 
vided in the Tenants Improvements Act I of 1887. The provi- 
sion amounts only toa contract to pay for the improvements 
according to the law of the land and is nota special contract’ > 

: under the terms of S. 7 of the Act. 


Kerala Varmah Valia Rajah v. Ramunni ess 51 


Material alteration, what. 


Where 2 sale of movables was reduced to writing but the writing 
was altered by the plaintiff by the ‘insertion of a clause except- 
ing a claim ona former account: keld, in an aotion by the 

‘plaintiff upon the writing for the recovery of.the,price, the 
alteration was not material so as to defeat the -plaintiff’s claim. 


Govindasami Naidu yv. Kuppusawmt Pillai ae 266 


Mortgage : See CIVIL PROCEDURE OODE, (6); also TRANSFER OF 
PROPERTY AOT. 


Negotiable instrament—Deposit of title-deeds. |, 


Held, that a document in the terms, ‘‘ on deposit of title, rece 
promise to pay you or order Rs. 160 for value received,” is.a 

_ promissory note. Deposit of title-deeds as a collateral security 
does not deprive the document of its negotiable character where 
there is nothing to show that the pledge is the primary trans- 
action and the promissory note only a furthersecurity. Wise 
v. Chorlton, 4 Ad. and E., 790 followed. l 


o. Ramachandra Row v. Seska Azyangar oe 935 
Penal Code Act KXLY of 1860—Thefi: See REVENUE. RECOVERY 
os AOT, (1). . 
Permanent occupancy —Agricultural land—Tenant’ a right to build 
i ps without the Zamindar’s pormassion=- Permanent injunction, ` 


Held, that an occupancy tenant of cultivated land is not entitled 
to erect buildings upon it for other than agricultural purposes 
except with the permission of the Zamindar. - ` , 


Heid also, where buildings have been erected by such a tenant, 
the landlord is entitled to a permanent injunction though the 
tenant was prepared to pay the usual.rent# i 


i Ramanadkan Chetti v. Zamtndar of Ramnad i 185 


Police Aot (Madras) XXI¥ of- 1859, 8. 49—Prccossion—Powers of He 
Potice. 
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Under Madras Police Act XXIV of 71859, S. 49, the police have 


no power to deprive persons going in procession through a’ 
public streèt of banners or other emblems -which they may > 


Garry. 


Per Shephard, J.: The mention of specific things which the police 
may do in regulating processions is unfavorable to an inference 


in favor of measures which are not mentioned and to their — 


inclusion in the mere general power to direct the conduct of 
_ processions. 


L 


ETE T ta v. N E ae 


i. Possession, wipes: See FORHST ACT.; also ow, and 


LIMITATION ACT, (8). : 
2. ——, transfer of : See MAHOMEDAN LAW. 


Printing presses and Newspapers Act XXY of 1867, 5, a of 
primler. . 





Held by Muthusami Adyar, J., conourring with Collins, C. J., 


that under 8. 3 of the Printing Presses and Newspapers Act ’ 


(XXV of 1867), it is necessary that the name of the printer : 
should be mentioned on the paper and it is not sufficient that - 
the printer be designated in such a way as to enable the public | 


to find out his name by enquiry. The words, “printed and 


published at Oochin for the Malabar Economic Company at the 


said Company’s ‘Goshree -Vilasam Press,” are nob a sufficient 
compliance with the requirements of the section as they only 
mention. the place of publication’ and of the press and state 

- _ that the printing wag on account or for the benefit of a certain 
unregistered association. i 


Held by Shephard, J.: that unless it can be said-that the words do 
not convey to an ordinary reader the information required by the 
Act, the requirements of the section would be satisfied, and that, 
as the accused in this case intended to convey that information 
in as a sufficiently clear manner, no offence was committed. 


Qusen- Empress v. . Hori § honoy 


Prdovindlal , Small Cause Courts Act IX of 4887, decision of single 
judge under : See LETTERS PATENT. 


4. Registration Act. If] of 48778. 50— Priority ' of registerad over 


unregistered insirument— Notice, 


Where a subsequent incumbrancer under a registered instrument ’ 


takes with notice of a valid-prior unregistered encumbrance with 
or without possession, keld by the Full- Bench that the prior 


instrument must prevail,. notwithstanding B. 50 of Act IIT of.. 


1877. 


. M 
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Nallappa v. Ibram, I. L. R. 5 M. 78: Kondayya v. Guruvappa, 
L L, R.,5M., 189 ; Madar v. Subbarayalu I. L. R., 6 M.,'88 ; 
Muthanna v. Alibeg, I. L. R. 6 M., 174 over-ruled. 

.- Per Muthuswami Aiyar, Wilkinson and Handley JJ.: Obiter’: 
After the Transfer of Property Act a sale of immovable pro- 
perty can be effected only by a registered instrument or by 
delivery. 

Krishnamma v. Suranna ; 


r 








, 8. 77—Suit to compel registration—Common law 
right—Snpecific performance af agreement already executed. 

Where the defendant made an assignment of his mortgage right 

exceeding 100 Rs. in value in favor of the plaintiff but failed to 


get the deed of assignment registered, held, that no suit would . 
lie to compel registration except under the special provisions of . 


the Registration Act. 

Per curiam: when a statute creates a right or an obligation and. 
provides a method of enforcing it, that method and not the 
remedy a6 common law must be followed. 


Held ‘also, that as the agreement to assign had been performed . 


: and a deed of assignment passed, no suit would lie to enforce 


specific performance of the agreement by the execution of a° 


fresh deed. 
Venkataswami v. Krishnaayya 
Regulation. XXIX of 1802 : see LIMITATION ÀOT, (15). 
Rent Recovery Act (Madras) VIII of 1865, 8. 11—Enhancemeni of 


rent—Sanction of Collector—Requisstes of-—Implied contract— ` 


Fixed payment for a number of years. 


Under S. II of the Madras Rent Recovery Act the imposition of 
wet rates on lands formerly assessed as dry in consequence of © l 


the landlord having furnished means of irrigation is an enhance- 
ment which requires the sanction of the Collector. Such 


sanction must be judicially accorded upon consideration of the 
rights of both the landlord and tenant and the mere faot that _ 
the Collector as Receiver of an estate signed the pattas charg- _ 
ing enhanced rates and instituted suits to enforce them will © 


not amount to giving the sanction required under the Act. 


The payment of a certain rent for a number of years may justify . 


the inference of a contract to pay such rent in future also, but 
whether the inference may be correctly drawn in any particular 
case will depend on the circumstances; -to justify suoh an 
inference, the circumstances must be such‘as to satisfy a rea- 
‘sonable mind that the intention of the -partiés was that the 
rate in question should be adopted’ in future. The presumption 
arising from past conduct may be repelled by proof that the 


rate in question was paid by mistake or was intended only for 


Cd 
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a certain‘term or by proof of a diminution in the extent ‘of. 
the holding or its value or of circumstances entitling the parties 
to an alteration in the terms of the holding. 
Mallikarjuna v. Laksminarayana i 247 





—, S. 11—Ljara rate for seventy years—Implied contract 

—Circumstances rebutting Presumption— Decree of revenue court— 

‘Res judicata in civil suit. 3 i 

Held, that the mere fact of the Ijara system having been in force 
for seventy years prior to suit did not give rise to a necessary 
implication of a contract to adopt that system for ever, where 
the circumstances under which that system was adopted 
during that period showed that the arrangement was 
temporary. ‘ 


Held, also, thatthe decision of a Revenue Court compelling the 
acceptance of a patta for a prior Fasli at the Ijara rate is not 
res judicata in a subsequent civil suit between the same 
parties as to the rate of rent for subsequent Faslies. 


Oliver v. Markanda Aiyan sai 263 








3. S. 11 próviso—Wet rate—Enhancement of rent—8anc- 
' tion ef Collector—Presumption cf imlpied contract. 
Hold, that a tenant is not bound to accept a patta which includes 
a fee usually paid by him to a certain temple as it is a 
voluntary contribution and not an ordinary incident of the . i 
relation of landlord and tenant. D aa 


: Where the landlord had for 17 years levied a consolidated. wet 
rate without the sanction of:the Collector in consequence of 
the additional value imparted, by new works of irrigation held, 
that although it was an enhancement of rent within the mean- 
ing of tho proviso to S. II of the Rent Recovery Act, a 
contract by the tenant to pay it dispensed with the need of 
sanction 'by the Collector. 


Held, also, where the court below presumed a contract to pay at 
a certain rate from the practice of seventeen years that it was 
a question of fact and the High Court would not disturb the 
' finding of an implied contract is second appeal, where no 
change ot circumstances or special causes where shown to 
rebut the presumption. a 2 
Ramanna v: Zamindar of Challapalli za 20 


, cena) 49— Summary swit—Suit for release and restoration 
of moveables attached. be 


S. 49%of the Rent Recovery Act, (Madras), “VIII-of 1865 does not 
contemplate.a suit for the-release of.specific moveable property 
attached ‘by a landlerd‘for arrears of rent. 


The’ Rajah of Venkatagiri v. Yerrareddi & 3 as 131 
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4, Res judicata—Probate Court— Application for probate—Prior deci- ` 


sion under Guardians and Wards Act—Judgment in rem— 
A of parties —Guardians and Wards.Act VIII of 1830, 
S. 


The only judgmont that can be put forward in a Court of Probate 
in support of a plea of res judicata isa judgment of a com- 
petent Court of Probate. A judgment granting probate is & 
judgment in rem. A judgment izter partes in an application 
for appointment of a guardian under the Guardian end Wards 
Act deciding that- Will of the deceased put forward by the 
executor thereof is a forgery is nob res judicaia in a subse- 
quent application by the’executer for probate of the Will. 


. As the exesutor in an application for probate represents all per- 
sons interested in the estate of the deceased, the parties cannot 


be said to be the same, in the proceedings for probate and in 


the application under the Guardians and Wards Act. 
Chinnasami Pillai v. Hariharabhadra Pillai 


———, in civil suit: See RENT RECOVERY ACT, (2). - 





4 Revenue Recovery Act (Madras) II of 1864, 8.8—Phefi—Carring 


away crops by accusrd im possession—Notwce of distraint to pat- 
tadar stranger’ ; 


Where the joasa who were owners in possession of land of which 
the patta stood in the name ofa stranger cut and carried away 
the crops although they had been distrained for arrears under 

' Madras -Act II of 1864, the demand - in writting on the-list of 
distrained property having been given to the pattadar, held, 


that to constitute the act theft it is nob necessary that notice of , 


demand. and the list of distrained proparty should have been 
given to the acccused. 


4 


Queen Empress v. Ramamasawmi Reddi ee 


--.- §, 59—Sale for arrenrs of Y cverine—Linitation.-Fraud. 





A suit to set.aside.a sale for arrears of revenue on the ground of 
fraud on the part'of the revenue officers concerned and others is 


governed by S. 59 of Madras Act II of 1864 and will be barred ` 


after six months from the date of confirmation of the gale. 


katapathi v. Subramanya, I. L. R.,9 M., 457 distinguished. 
But limitation will run only from the date of the discovery of 


' the fraud. 


Although the certified purchaser was found by the courts below to 
have purchased benami for another: held, thas he was entitled 
to appeal against the decree setting aside the sale. 


- Iswara Patter v. Karuppan - be 


a 


Ld 
é 


Venktata v. Chengadu, I. L. R., 12 M., 168 followed and Ven-. 
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Slander—A dsolute privilege—Privilege of judge. 
Words spoken by a judge whilst trying a cause in court are 
absolutely privileged and'no action will lie against him for the 
use of such words even though they be false, malicious, and 
irrelevant to the case, 
Raman v, Subramania Aiyar - s5 
Specific performance: : See REGISTRATION AOT, (2). 
3 99 of the Transfer of Property Act precludes a sale of mortgaged 


property by a decree-holder who is also a usufructuary mort- 


gagee except by a suit under 8. 67. 


-Obiter dictum: A decree-holder who is a usufructuary mortgagee 
is entitled to bring the property to sale by a suit under S. 67 as 
that section precludes a suit for sale only ‘by a usufructuary 
mortgagee as such. 


i. Transfer of Property Act IY of 4882, Ss. 67, 99—Swit for sale— 
. Usufructuary mortgagee as such—Limmitation Act XV of 1877, 
Ss. 7, 8—One of two jointly entitled under disability. 


8. 99 of the Transfer of Property Act precludes a sale of mortgaged 
property by a decree-holder who is also a usufructuary mortgagee 
except by a suit under S. 67. 


` Obiter : A deoree-holder who is a usufructuary mortgagee is ‘ex- 
titled to bring the property to sale by a suit under S. 67 as that 
section precludes a suit for sale by a usufructuary mortgagee as 
such, 


Held also, where one of two brothers jointly entitled to set aside 


æ sale is under disability and the other alone would be barred,. 
that both of them must be barred by limitation. Seshan v. 


Rajagopala, I, L. R., 18 M., 286 followed. Anando Kishore 
Dass Bakshi v. Anando Kishore Bose, L'LL, R., 14 C , 50 dissen- 
ted from, vce Oe 

Vigneswara Sastrule v. Bapayya 

Sp. 92. 93 —Mortgage—-Redaniption decree 








A decree for redemption of a kanom mortgage direated that on 
payment of the amount due to the mortgagee within six months 
the mortgagor should recover possession of the property but did 
not contain a direction that in default of payment within the 
time fixed thé property should be sold. The mortgagee appeal- 
ed against the decreé. While the appeal was pending, but 
after the time fixed for the payment of mortgage amount had 
expired, the mortgagor applied for execution of the decree pro- 
ducing ‘in’ court- the amount due-fo the mortgagee and applying 
for extention, if necessary, of thé time: fixed for payment. The 
mortgagee objected to it. "The court allowéd the execution hol- 
ding that the mortgagee not having obtained an.order “for sale 
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f under 8. 9 of Art. IV. of 1882 the mortgagor was entitled to as 
recover possession. The defendants received the-money deposi- 
ted but appealed against the order of the court. 
Held by Best, J., that the mortgagee having received the money 
must be held to have waived his right to object to it as paid 
out of time. 
Held by Muthuswami Aiyar, J., that under the Transfer of Pro- 
perty Act, a mortgagor, decree-holder, does not lose his right to 
redeem notwithstanding default in paying the mortgage amount 
within the time fixed by the decree, unless and until the mort- 
gagee obtains an order for sale or for foreclosure under S. 98 of 
the Act. 
Kanara Kurup v. Govinda Kurup Su, <5 89 
S, 108, 01. (J) See LANDLORD AND TENANT 
Trust, resulting See COMPOSITION-DEED. 


